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Anyone who looks at our society today will encounter a culture in rapid change.  Old certainties have given way to new doubts, answers to questions.  Stasis has been replaced by flux; the assurance that tomorrow will be much the same as today has been overtaken by the sense of new possibilities and uncertainties.

Family structures and interpersonal relationships have undergone a revolution
.  A generation ago there was a single model of heterosexual lifelong marriage, backed by legal sanctions against divorce
, unmarried cohabitation
, birth outside marriage
 and same sex relationships
 and conduct
.

Today the picture is quite different: marriage is no longer a legally supported lifelong commitment but rather one subject to the entitlement of either spouse to dissolve by divorce; the rights of children born outside marriage have been largely equalised with those of children born within marriage, though a significant difference remains as to their father’s entitlement to be their guardian; unmarried cohabitation remains largely unregulated; consensual homosexual conduct is no longer criminal; but marriage continues to be defined in terms of a man and a woman.  At the constitutional level, the Family recognised and protected by Article 41 is still the family based on marriage; unmarried fathers have (it seems) no distinctive constitutional protection.  It may be that the coming into force of the European Convention on Human Rights Act 2003 will have the effect of mitigating the effects of the constitutional failure to recognise fully the rights of those involved in unmarried cohabitation and their children
 but that development has not yet taken place.

The new position may be acceptable to some people but surely is fully satisfactory to noone.  Those who value social support for lifelong interpersonal commitment may object to the present system of divorce, which they may regard as violative of the principles of autonomy and pluralism and subversive of the common good.  On the other hand, those who place a supreme value upon libertarianism may complain about the lack of socio-legal recognition for those who choose not to marry.  Gays and lesbians will have noted that the criminal prohibitions against private male homosexual conduct were held to be consistent with the Irish Constitution and were removed only after having been found to violate the European Convention on Human Rights.  They will no doubt welcome such statutory initiatives as the Equal Status Act 2000 and the Employment Equality Act 1998, which are designed to prevent discrimination on the basis of sexual orientation, but they will also be fully conscious of the privileged status afforded to heterosexuality, the lack of state support for committed same sex relationships, the relative neglect of State intervention into these relationships to ensure protection for vulnerable parties and the denial of the entitlement to marry to people in committed same-sex relationships. 

A New Starting Point

I suggest that it is a good time to engage in a process of radical reassessment of our values relating to committed interpersonal relationships and the proper role of society in regard to them.  If we do not do this, Ireland will be a passive witness to international cultural change and will find itself, perhaps sooner rather than later, engaging in a rearguard and probably futile action to resist the imposition upon it of a legal regime that it does not truly support.

The Impact of Changing Culture and Technology

Before engaging in this process of reassessment, it may be useful to acknowledge the scarcely deniable fact of life that values do not operate in an economic, cultural and technological vacuum.  The huge changes that Ireland has experienced in terms of increasing economic power, the growth of female employment, the weakening of national borders in the face of changing communication systems and the new era of inexpensive air transport, and the new reproductive technologies have all contributed to changing the dynamics of personal relationships, weakening the impact of domestic sources of influence over attitudes and behaviour.  It would be quite wrong to limit the horizons of the subject so as only to consider the question of determining the most effective social responses to cultural change.  Our society is entitled –and obliged – to accept the legitimacy of a genuine normative debate in which the conflict of values is resolved coherently.  Equally it would be mistaken, when engaging in that debate to ignore the impact of economic, cultural and technological developments on the resolution of these values.

Some core values that are relevant to the subject

At the threshold of our analysis it might be helpful to identify a number of core values that appear to be relevant to the subject.  In doing so, I am conscious of the danger in referring to any particular value in isolation. Values can only be understood fully as elements in a value system.  How brightly each of them shines in the normative firmament has to be determined.  If one should shine too brightly it would extinguish the power of others.  One must therefore retain a holistic perspective in which all values are given their due recognition into an integral normative universe.

1.
Human Dignity

Human dignity
 is the core value of international human rights instruments.
  The Preamble to the Charter of the United Nations in 1945 and the Preamble to the Universal Declaration on Human Rights in 1948 both refer to ‘the dignity and worth of the human person’.  Both the International Covenant on Civil and Political Rights and the International Covenant on Economic, Social and Cultural Rights recognise ‘the inherent dignity and … the equal and inalienable rights of all members of the human family’ as the foundation of freedom, justice and peace in the world.  Dignity is a value underlying the Irish Constitution.  

The concept of human dignity is of an ancient pedigree.
  Its philosophical origins may be found in Greek philosophy and in Judeo-Christian insight into the unique value and equal worth of every human being.

This insight sadly is not a constant feature of human understanding.  Every generation loses its capacity to appreciate the value and worth of some human beings, white or black, men or women, heterosexual, gay or bisexual.  The Preamble to the U.N. Charter speaks of reaffirming “faith in human rights, in the dignity and worth of the human person …’
  The use of such a term with its religious connotations is important in reminding us that our journey from empirical to normative insight does require some internal leap of commitment to the moral significance of human existence.

2. 
Privacy

The right to privacy is recognised under our Constitution as a personal right of the citizen.  The manner of its recognition is curioius.  In Norris v Attorney General,
 the majority of the Supreme Court held that any putative right to privacy was trumped by a range of contervailing factors which rendered consistent with the Constitution the ninteenth century criminal prohibitions on private male homosexual conduct.  It is the minority judgements, however which have provided the philosophical grounding of the right to privacy.  

Henchy J. stated:

“That a right of privacy inheres in each citizen by virtue of his human personality, and that such right is constitutionally guaranteed as one of the unspecified personal rights comprehended by Article 40, s. 3, are propositions that are well attested by previous decisions of this Court. What requires to be decided – and this seems to me to be the essence of this case – is whether that right of privacy, construed in the context of the Constitution as a whole and given its true evaluation or standing in the hierarchy of constitutional priorities, excludes as constitutionally inconsistent the impugned statutory provisions

Having regard to the purposive Christian ethos of the Constitution, particularly as set out in the preamble ("to promote the common good, with due observance of Prudence, Justice and Charity, so that the dignity and freedom of the individual may be assured, true social order attained, the unity of our country restored, and concord established with other nations"), to the denomination of the State as "sovereign, independent, democratic" in Article 5, and to the recognition, expressly or by necessary implication, of particular personal rights, such recognition being frequently hedged in by overriding requirements such as "public order and morality" or "the authority of the State" or "the exigencies of the common good", there is necessarily given to the citizen, within the required social, political and moral framework, such a range of personal freedoms or immunities as are necessary to ensure his dignity and freedom as an individual in the type of society envisaged. The essence of those rights is that they inhere in the individual personality of the citizen in his capacity as a vital human component of the social, political and moral order posited by the Constitution.

Amongst those basic personal rights is a complex of rights which vary in nature, purpose and range (each necessarily being a facet of the citizen's core of individuality within the constitutional order) and which may be compendiously referred to as the right of privacy. An express recognition of such a right is the guarantee in Article 16, s. 1, sub-s. 4, that voting in elections for Dáil Éireann shall be by secret ballot. A constitutional right to marital privacy was recognized and implemented by this Court in McGee v. The Attorney General
 the right there claimed and recognized being, in effect, the right of a married woman to use contraceptives, which is something which at present is declared to be morally wrong according to the official teaching of the Church to which about 95% of the citizens belong. There are many other aspects of the right of privacy, some yet to be given judicial recognition. It is unnecessary for the purpose of this case to explore them. It is sufficient to say that they would all appear to fall within a secluded area of activity or non-activity which may be claimed as necessary for the expression of an individual personality, for purposes not always necessarily moral or commendable, but meriting recognition in circumstances which do not engender considerations such as State security, public order or morality, or other essential components of the common good.”

The last sentence captures the essence of the right.  The ‘secluded area of activity or non-activity’ is not limited to physical seclusion: it clearly has metaphorical force.  At the heart of the concept of the right to privacy is the expression of an individual personality:  thus the rights of autonomy and dignity are inevitably engaged. Henchy J openly acknowledges – as Walsh J did in relation to the right to marital privacy – that the purposes for which the right is exercised need not necessarily be moral or commendable.  Thus it is not essential that the conduct at issue be consistent with the value system of the actor.  The limiting factors are ‘considerations such as State security, public order or morality, or other essential components of the common good.’
 Formally, it could be argued that Henchy J’s limiting factors are no less extensive than those proferred by O’Higgins CJ, but the right of privacy recognised by Henchy J has a reality and power which contrasts with the ghostly lack of substance of that right in the perception of the Chief Justice.

3. 
Autonomy

Autonomy is a value that has been recognised in Irish constitutional jurisprudence. It is clearly relevant to the question of committed relationships. At the heart of the notion of autonomy is the entitlement of the human person to fashion his or her own future destiny in accordance with values and an existential vision that is his or hers rather than imposed from on high by the State.  The value of autonomy is closely linked to the values of dignity, liberty and privacy.  All of these emphasise the unique worth and identity of every person and the need to preserve that identity from oppressive intrusions by the State or even of conformist pressures.

Of course autonomy cannot be permitted to trump other values, notably the protection of others and the common good.

The role of law in regard to committed relationships

Let us now consider the role of law in regard to committed relationships.  It might be thought that this role today should not include a criminal jurisdiction.  The thrust of the decisions of the European Court of Human Rights in Dudgeon  and Norris was to restrict the operation of the criminal law in private adult consensual relationships.  Where, however, those relationships, even if consensual, involve the infliction of physical harm, intervention of the criminal law is permissible.  A fortiori where it is not consensual.

The Domestic Violence Act 1996 permits judicial intervention, backed by criminal sanctions, in respect of intimate relationships, extending beyond marriage to encompass unmarried cohabitation and other relationships of a non-commercial character, including same-sex relationships and relations with no sexual component.  The harm against which it affords protection is not limited to physical harm.  Criminal sanctions also exist in relation to international child abduction, again without the requirement of proof of physical harm.

The law thus retains a limited criminal jurisdiction.  What is its permissible scope on the civil side?  Specifically, is it permissible for law to ‘nudge’ people into choosing (or persisting in) particular types of relationship and ‘nudgng’ them away from others.  These nudges could consist of differential taxation or social welfare policies, for example, or the ascription or denial to the relationship of a range of mutually enforceable legal rights and obligations.

Finally in this context the law has power to confer its rhetoric blessing or curse on particular relationships by giving them names.  Marriage is a blessed name with great rhetorical power. Illegitimacy was
 a harsh name for children guilty of no wrong.

It might be considered that the law has no business nudging people to engage in particular kinds of interpersonal relationship and to avoid other kinds.  If the values of privacy, autonomy and dignity are to have meaning, they should not be so easily compromised.  The logical implications of such an answer would appear to involve the dejuridification of certain universailly accepted legal notiions such as marriage.  I will consider this possible option in greater detail presently.

Another view is that the law is fully entitled to nudge people in the direction of particular relationships where there is well-based empirical evidence supporting the conclusion that these particular relationships are more likely than other relationships to advance to the common good.  The only limitation would be that the nudging process should be fully sensitve to the danger of creating discriminations against particular groups of people or particular relationships, such as those entered into by gay and lesbian people.

The common good

This brings us to consider the nature and scope of the common good.  The social dimension of human existence means that individual conduct has effects on others and on society.  The person who claims that his or her drug taking or persistent intoxication is his or her own business ignores the hurt and economic cost to others caused by this behaviour.  Suicide has repercussions for the family of the person who ends his or her life.  Procreation affects society deeply.  The parent-child relationship has huge social implications.

The fact that even the most intimate and personal act has social effects does not of course mean that the right of privacy has no substance or that it should easily be trumped by considerations of the common good.  Equally, the right to privacy must be recognised as having limits, fashioned by the legitimate entitlement of the common good to find protection and vindication in society’s legal system.  The common good has to be weighed in any legal policy regarding committed relationships.

The permissible weighting to be given to the common good is another matter.  In McGee and Norris, the Supreme Court majority judgments proceeded on the basis that the common good extended into the area of private morality, at least to some degree.  The decision of the European Court of Human Rights in Norris set the boundaries for such penetration by the law into the zone of privacy much further back but did not – and, in view of the language of Article 8 of the Convention, could not – hold that private morality competely trumps common good considerations.

McGee and Norris were, of course, concerned with criminal law prohibitions.  Obviously, the right to privacy should be strong enough to withstand such a serious intrusion save in the clearest case.  The ‘nudging’ legislative process which has been described is in a different category.  Here the encouragement to act in a particular way is achieved through legislative carrots and only gently wielded sticks involving no criminal sanctions.  Does this mean that the interests of the common good can intrude further than in the context of criminal law?

Certainly, the law in Ireland and in most other countries has proceeded on the basis that it does.  If it is true that certain ways of behaving, and of relating to each other, are better in encouraging human flourishing and the full attainment of personal capacities – to engage in intellectural enquiry, physical sports and activities and economic endeavours, as well as developing deep, mature intimacy in personal relationships – then it might be considered entirely justifiable for the law to encourage those forms of behaviour.  Thus, socio-legal policy in relation to smoking, the licensing hours, seat belts and the minimum age for marriage, for example, is entitled to be guided, though not dominated, by considerations of the common good.  I again stress, however, the need also for the law to have regard to the danger of discriminating against people, such as gays and lesbians, and the need to preserve as much privacy as possible, consistent with these considerations.

Committed relationships: future possibilities for the law

In the following pages an attempt will be made to take a new look at how society might best treat committed relationships.  The intention here is to make no a priori assumptions about the merits of existing legal models of family, or other committed relationships.  Instead, an examination will be made of the nature of commitment and its possible connection with other aspects of relationship such as friendship and intimacy.  Same-sex and heterosexual relationships will both be considered.  The final part of the paper considers tentatively a range of possible options for change.  It expresses no final preference: the purpose is to stimulate radical debate.

Commitment operates in the moral order

The concept of commitment first needs to be examined.  If one speaks of “a committed relationship”, what is necessarily implied?  It maybe suggested that commitment relates to the moral order.  It is not reducible to emotions or to a particular psychological condition.  It involves a positive disposition of the will, a free choice by a morally free being.  On a determinist hypothesis, in which freedom of the will is an illusion, acts of commitment are a veritable nonsense and self-deception.  One could speak of a committed relationship against a deterministic premise but commitment here would be sucked dry of its moral component and would be measurable exclusively in terms of the presence and intensity of particular psychological and emotional states, judged by empirical criteria relating to their continuity, actual and predicted.  What a person said about his or her commitment would be but one (albeit important) piece of the data rather than presumptively representing the external aspect of an act of will.

Levels of commitment 

Let us consider the question of the levels of commitment that a committed relationship can involve.  It could be an unqualified and irrevocable one: I take you as my partner, for good for evil, in sickness or in health, no matter how wonderful or disappointing you – or the experience of being with you – may turn out, for as long as we both shall live.  This is, of course, the essence of matrimonial commitment where marriage is lifelong in character

The commitment could, however, be qualified to a limited or substantial extent: I take you as my partner for as long as you are kind to me, or for as long as I find the relationship fulfilling.

Depending on the nature of the qualification, a question arises – sooner than might generally be imagined – as to whether the commitment can truly be so described at all.  If, for example, the person making the commitment considers himself or herself free to walk away from the relationship if he or she no longer finds it fulfilling, one can enquire what the true content of commitment is in such a case.  Commitment involves applying oneself to a particular goal, restricting or excluding choices and acts that would otherwise have been entirely legitimate.  In the delicate area of a personal relationship, where people are called on to exercise testing moral qualities – including loyalty, patience, generosity, kindness and forgiveness – it seems questionable whether one can speak meaningfully of commitment when the proviso or qualification to the commitment made does not in fact restrict the person’s range of choice in the future.

Commitment and Friendship

Why should society pay any distinctive heed to commitment in a relationship?  After all, the relationships of friendship are neither recorded by the law nor treated by the law as generating entitlements and obligations.  Friendships vary in their intensity and duration but they surely require some element of commitment, however basic.  One friend can expect of another that the other will give some attention to his or her welfare and will to some extent restrict his or her choices in a manner that would not apply to strangers and will be loyal.  A ‘friendship’ that lacks these ingredients, or perhaps any one of them, might not even merit that description. 

One can speak meaningfully of commitment in this context.  The scope of commitment will of course vary but true friendship without commitment is hard to envisage.  What the commitment will involve is as various as the context in which the friendship develops and is maintained.  It may consist of doing practical acts of kindness – cutting the grass, getting the messages for an old house-bound friend; it may consist of standing by that friend loyally when he or she is criticised or intimidated by others; it may involve bailing out the friend financially when disaster is threatened; it may consist of acting as a listener when others are too busy or less concerned.  Being a friend can be hard going and does involve commitment, though not articulated formally either to the other or to society.

Just as there is no law recording friendships, there is no law prescribing their duration or declaring their termination.  This is not surprising.  Friendships blossom and decay; they may end in a row or some act of repudiation.  Their status may at any time be uncertain since some friendships need the stimulus of regular reaffirmation and others can survive for decades in natural abeyance, capable of being re-ignited easily at any future time.

In a friendship, one person’s assessment of the status of the friendship relationship may differ radically from the others.  One may have more need for the relationship than the other: for one the relationship may be easy, for the other it may consist largely of duty, discharged willingly.  There is no law that seeks to distribute the burdens of friendship equally among friends. 

It is possible for friendship relationships to be measured descriptively, without reference to moral judgment or even without reference to the moral component that the commitment involves.  Equally it is possible to assess friendship relationships from both these standpoints.  One can meaningfully say that a person was a good and committed friend who loyally and willingly discharged the obligations that the friendship involved.

This latter fact is important if society is to consider some process of recognising committed relationships.  For such a step to take place, it would be necessary for society to be clear on the moral dimension.  Are committed relationships deserving of recognition because of their moral component?  Are loyalty, sacrifice and generosity to be taken into account or is the process of recognition of the start, continuum and ending of these relationships to be value-free, based on a “no-fault” model?

The relevance of intimacy 

Intimacy may often be an element in a friendship but is not essential.  A true friendship, involving a committed relationship, can be based on an acceptance that intimacy is not attainable either because the relationship does not lend itself to intimacy or because of some particular aspect of the psychological make-up of one or both of the friends.

Conversely it is possible for relationships lacking commitment to have a significant element of intimacy.  Most obviously a professional relationship between psychotherapist and client or religious confessor and penitent may have this ingredient.  Even outside this context, people who are not truly friends and are not involved in any committed relationship may find a benefit in sharing intimacy, in at least certain contexts.

Intimacy is a dangerous word.  It is often used today in the context of physical intimacy, which can take place with little or no other elements of intimacy.  One could be physically intimate with another person even for a long period of time without the other elements of intimacy developing, or being encouraged to develop.  If one is committed to the continuance of this physical relationship, unaccompanied by other elements of intimacy, can the relationship still be described as a “committed relationship” or is non-physical intimacy a necessary ingredient for all committed relationships?

Physical intimacy and committed relationships

This brings us to the question of the relevance of physical intimacy to committed relationships.  We have seen that it is perfectly possible to have a committed relationship without physical intimacy: true deep friendship merits that ascription.  Why, therefore, should society interest itself in whether a committed relationship involves physical intimacy?

The answer may be that the sexual component truly differentiates committed relationships.  A committed relationship without such physical intimacy lacks the depth of such a relationship accompanied by a sexual dimension.  There is an essential difference between friends and lovers.  As against this, the absence of physical intimacy does not, of itself, invalidate a marriage and, even in the case of complete incapacity to engage in physical intimacy, the marriage is voidable by either of the parties
 but not by others, rather than void.

Adult Sibling Relationships

At present, and adult brother and sister are free to live in the same household together but their relationship excites no distinctive legal interest save in cases where that relationship has a sexual component.  Sexual intercourse between them constitutes the offence of incest.  Other sexual conduct does not.  Adult male siblings or adult female siblings who engage in sexual conduct are equally untroubled by the criminal law.

In May 1998, the Department of Justice, Equality and Law Reform published a Discussion Paper, entitled The Law on Sexual Offences.  In paragraph 7.4.2 the following passage appears:

“It has to be asked if anything is gained from criminalising sexual relations between two adult relatives such as brother and sister, where both have given consent to the relationship.  Should such behavior be criminal simply because it may be regarded as socially unacceptable or does it gain additional significance from the possibility of a pregnancy resulting, with implications for the health of the child because of the close family relationship between the child’s parents…. One possible consequence of decriminalising sexual relations between adults within the prohibited categories is that it might lead to a perception that the State condones such relationships.”

If there are arguments in favour of giving socio-legal recognition to same-sex relationships, in spite of moral criticism of these relationships from some quarters, is there an argument, not merely for decriminalising adult incest, but also for giving social recognition to such incestuous relationships?  Concepts of autonomy, privacy, identity, dignity and equality might be considered to apply here too.  Does one argument imply the other?

One point of differentiation of course is the risk of genetically inherited physical or mental weakness.  As against this, in Ireland (in contrast to a number of American states) people entering marriage are not subjected to medical examinations and the risk in some instances may be far higher than in the case of siblings.  Furthermore, this argument would have no force in relation to male siblings or even father-son relationships.  Preserving sexual tranquility in families is another factor but again this might be considered to have less force where the parties are both adults.

Polygamous Relationships

Let us now consider the argument that, if commitment is to be the test for social recognition of a relationship, polygamous marriage should be recognised. Polygamy   may consist of polygyny, where a man marries more than one woman, or polyandry, where a woman marries more than one man.

Arguments relating to gender discrimination may of course have force in this context but similar arguments may be made against traditional one-couple heterosexual marriage – and have been sufficiently strong to some lesbians to oppose same-sex marriage on that account

Proponents of same-sex marriage have been discomfited by the argument that the principles on which they advocate the recognition of same-sex marriage – pluralism, autonomy, dignity and privacy, for example – appear to support a case for recognition of polygamy.  Professor David Chambers
 is one such proponent. 

He rejects as unconvincing a series of distinctions which other proponents seek to make between polygamy and same-sex marriage.  One of these distinctions and Professor Chambers’s response are particularly worth recording:

“In an editorial essay in the New Republic, written after his Congrssional testimony on DOMA , Andrew Sullivan offers as the principal distinction between polygamy and same-sex marriage: ‘Almost everyone seems to accept, even if they find homosexuality morally troublesome, that it occupies a deeper level of human consciousness than a polygamous impulse.’  Making much the same argument, another political observer distinguishes polygamy from same-sex marriage by claiming, ‘What homosexuals are asking for is the right to marry, not anybody they love, but somebody they love, which is not at all the samething.’

Sullivan’s reasoning is unsatisgying as a basis for distinguishing polygamous marriages.  As an initial matter, it suggests that a group should have to offer particularly strong reasons if they are to receive the right to legal marriage, whereas the question might better be approached by assuming that persons should be permitted to marry whomever they choose, unless the state has good reasons for rejecting their choice.  Secondly, and growing out of the history reviewed in this Article, need for a union with another person of the same sex is more compelling than the needs of others who already have a spouse and who want to add a second or a third.  History suggests that, for many Mormons, the desire to take additional spouse grows out of deeply held beliefs central to their conceptions of themselves and their purposes in life.  Those of us who favour same-sex marriage need to become more understanding of needs derived from sources other than the libido.”

Committed same-sex relationships

Persons of the same-sex enter committed relationships.  Should these be treated identically by the heterosexual committed relationships or are some distinctions appropriate?

Committed same-sex relationships, contemporary values and the common good.

From the standpoint of contemporary individualist values, judged in isolation from considerations of the common good, there are strong arguments for treating committed same-sex relationships identically with committed heterosexual relationships.  Among these values are:


- equality


- dignity


- privacy


- expression


- autonomy. 

All of these values are firmly rooted in contemporary Irish constitutional law.  

We have already discussed the general question regarding the extent to which it is permissible for society to have regard to the common good. We now must consider it in the context of committed relationships.  Is the common good trumped by individualist-centered values?  Is society required to be neutral as between marriage and unmarried heterosexual cohabitation or can it privilege the former relationship?  If it can, what implications does this have for same-sex relationships?

Marriage is important to society not merely because it represents recognition of a free choice by the spouses, an act of mutual commitment by them or a communication to society by them of the fact that they are engaged in an intimate loving relationship.  All of these elements that concern the parties themselves are highly important but they by no means exhaust the social importance of marriage.

Professor Lynn Wardle has written:

“Marriage laws are enacted to secure public, not private, interests.  This is true because legal marriage is a public institution, created by law to promote public policy and to further social interests…

Throughout history, the interests of society in marriage and the family have justified substantial regulation of intimate interpersonal relations.  Dean Pound suggested that ‘[f]rom the beginning the social interest in general security has required that the law secure adequately
 marriage to protect basic social interests in economic equity and in preventing interpersonal violence in society.  Likewise, other scholars, philosophers and legal and social commentators have emphasised throughout the ages the social purposes of marriage including procreation, child rearing, channeling sexual behavior, and economic stability, for example.  The critical point for the present discussion is that the justifications for and the purposes of legal regulation of marriage have consistently been to protect and promote general social interests, not private interests.”

Has procreation any relevance?

Has procreation any relevance?  The recent court decisions upholding same-sex unions have said no on the basis that there is no difference in principle between a heterosexual couple who happen to be infertile and a same-sex couple who always will be incapable of joint procreation.
 Some attempt by conservative writers has been made to counteract this contention.

Professor Lynn Wardle writes:

“The most fundamental difference between heterosexual unions and same-sex unions with regard to procreation is that most heterosexual couples can for many years procreate as a couple (unless age, illness, infirmity, or intervention has deprived one or both parties of fertility), but no same-sex couple can ever procreate.  Same-sex human couples are categorically unable to procreate as unions.  This difference relates directly to the social interests in procreation that

justify the exclusive legal preference for heterosexual marriage.  The individual members of both heterosexual and homosexual unions may be capable of procreating outside of the couple union (e.g. a gay man or lesbian in a same-sex relationship may procreate with someone of the opposite sex who, by definition, is not his or her relationship partner) but those extra-relational procreations generally do not advance the social interest in responsible procreation; rather, they impair the integrity of the institution that has best been able to further the social interests in responsible procreation.”

Whether this argument will convince everyone may perhaps be doubted.  At a minimum, however, it can be said that marriage has had an important function in channeling potentially procreative conduct into a committed context and that, while this function has involved the extension of marriage to individual persons incapable of procreation, it might be considered by some to involve an undue modification of that function to extend it to persons who do (or may) indeed have full procreative capacity but whose respective capacities, when conjoined, are incapable of procreating.

Same-sex relationships and parenthood

It is of course possible for same-sex partners to become parents, not as father and mother but in other ways.  In the case of lesbians, one (or both) may be a mother, using artificial insemination.  In the case of a gay male couple, surrogacy can be contemplated.  In either case, adoption is possible.

One immediate difficulty in asserting an identity between same-sex and heterosexual couples in this context is that they are not in fact identical: while some heterosexual couples may resort to artificial insemination or surrogacy, the overwhelming majority do not, because they differ from same-sex couples in that they are capable, as a couple, of becoming parents.  Moreover, while the law is gradually changing – and further proposals for change may be expected shortly from the Commission on Assisted Reproduction – there are formidable legal and moral difficulties with surrogacy and somewhat lesser difficulties with artificial insemination. 

An important aspect of this question is the empirical evidence on gay and lesbian parents’ relationship with children born to one of them or adopted by them.  Several studies indicate that this evidence is strongly positive.  Their limitations have, however, been identified (or at least asserted) by a number of writers.  This is a subject that requires further detailed consideration before any change in the law is contemplated.

POSSIBLE FUTURE APPROACHES: QUESTIONS FOR CONSIDERATION

Presented below are some reflections as to possible future approaches that the law might take. They are offered simply to generate debate.

1. 
Abolition of marriage as a distinctive legal concept
Let us consider the argument in favour of abolishing marriage as a distinctive legal concept.  This is based on the cumulative effects of the changes in law that have occurred over the past generation.  Formerly, marriage for legal purposes involved a lifelong exclusive commitment.  Divorce was not possible.  Spouses owed each other and their children distinctive legal obligations.  Partners living in unmarried cohabitation had no similar legal obligations to each other and only limited obligations towards their children.  Moreover, the law prevented them from placing their legal relationship on a sound contractual basis.  Today, marriage no longer involves a legally supported lifelong commitment.  Spouses who desert their partners have a constitutional entitlement to endorsement by the State’s legal system of the legitimacy of their choice.  The range of legal obligations owed to children by parents who have not married each other has greatly been extended so as to be essentially the same as for those of married parents.  Partners in unmarried cohabitation have new entitlements – under the Domestic Violence Act 1996 and in fatal injuries claims, for example.  Distinctive legal rules that depended on the existence of a marital relationship – such as the substantive law of rape, rules of competence and compellability of spouses and the domicile of dependency of married women – no longer exist. 

Much less, therefore, hinges on marriage from a legal standpoint than formerly.  While the concept does still involve significant legal implications, it is worth considering whether it would be better to remove it from the law.

A number of consequences that many people might consider desirable would follow.  First, the law would be taking a neutral position as regards personal and family relationships.  Rather than prescribing a particular way to live – which is unattractive for some people and impossible for others – the law would be giving people space to make their own decisions and choices and the further space to act consistently or inconsistently with previously-made decisions and choices.  This might be seen as advancing the values of autonomy, privacy, dignity and liberty.

Abolishing the legal concept of marriage would, moreover, free up two particular groups of people who might regard the present approach as inhibiting the integrity of their personal choices.

One of these groups is composed of people in same sex committed relationships who cannot marry each other.  They may perceive this inhibition as an unjust discrimination.  Of course this perception could be removed by extending the legal definition of marriage to embrace their relationship but it would also be removed if no committed relationship, whether heterosexual or same sex, had a distinctive legal status.

The second group are people who wish to commit themselves to each other irrevocably.  Since the introduction of divorce over seven years ago this group of people has been treated by the legal system in a way that contradicts the exercise of their autonomy.  They choose to seek societal legal support for their choice to commit themselves to each other irrevocably yet society through its laws mishears that choice and insists on interpreting it as a choice more or less directly opposite to what it is: namely, a choice not to commit themselves irrevocably.  

There are, however, serious difficulties attaching to the idea of abolishing marriage as a distinctive concept.  First, it would withdraw from marriage the social endorsement that is designed to be a cementing and supportive element to marital commitment.  If society is not interested in supporting marriage and takes a neutral position regarding the circumstances in which children are procreated and reared, this may be considered likely to weaken the capacity of spouses to maintain the commitment that marriage requires.  Whether this concern can be strongly pressed in societies where marriage is subject to divorce may be debated.

Secondly, it is clear that people want to marry in the sense of engaging society with their private choice.  Marriage has been identified by a number of courts as a human right.  To deny people the opportunity to marry might be considered violative of this entitlement and legitimate aspiration.  

2. 
Introducing a Civil Partnership
There would seem to be strong arguments in favour of introducing a civil partnership model into our law.  This could achieve the principle of equality by conferring on it all of the advantages that the State confers upon marriage in such areas as tax and social welfare.  It would protect the position of persons in same-sex relationships, as well as others – such as siblings or close friends – who might wish to have such a legal relationship.

Questions arise, however, as to whether there should be only one model of civil partnership or several, whether sexual intimacy should be a necessary ingredient and as to the conditions triggering its termination.

In favour of there being only one model of civil partnership available exclusively to same-sex couple who wish to commit themselves to each other for life, it might be considered that any extension of the notion of a legal civil partnership to heterosexuals or to people whose relationship lacks a sexual dimension would weaken the rhetorical power of civil partnership as a mirror of marriage.  As against this, it might be thought desirable for society to give everyone as much choice as possible in regard to their personal relationships and that to deny heterosexuals or those whose intimacy does not include a sexual dimension access to this new institution would be discriminatory.

3. 
Opening marriage to include heterosexual and same-sex unions

At present such a proposal would involve radical constitutional change.  It would also raise questions as to what constitutes consummation of the marriage, what constitutes adultery, who are to be denominated parents of the child of one of the partners, the circumstances in which divorce will be permitted, the property and maintenance obligations of the partners and the related issues of artificial insemination, surrogacy agreements and adoption.

4. 
Introducing different categories of marriage
Let us now consider whether there would be merit in introducing different categories of marriage, depending on the level of commitment the parties wish to make.  Perhaps the best starting-point is the present legal position.

Underlying the issue of divorce are important questions of values.  To what extent should people’s choices have legal support or sanction?  Is society entitled to tell people how they should conduct their intimate relationships?  Are parents the trustees for their children’s welfare and can society enforce any such trusts?

Whilst many of the most potent emotive arguments in favour of divorce appeal ostensibly to facts – notably the fact of the dead marriage relationship – they contain premises rooted in distinct and identifiable values.  These values derive principally from one of two competing sources.  The first is that of determinism, which regards human decisions as resulting from a complex combination of social, economic, physical and psychological stimuli rather than as involving free choice.  If human beings have no freedom of the will, then it would be cruelty to inflict on them the consequences of decisions that they may have believed at the time were freely made but which were not in fact so.  The second, opposing, value does acknowledge freedom of the will but elevates the exercise of choice to a supreme position.  On this approach, the exercise of autonomy takes priority over the constraints of moral claims by others for solidarity or support or to the constraints of an earlier exercise of autonomy by the same autonomous being.  According to this approach, if I choose to commit myself in one way today, I should be free to commit myself in the opposite way tomorrow.  I should be no more the slave of my own past choices than I should be the slave of another person.

Pluralism is another value that the Supreme Court has found to reside at the heart of the Constitution
.  The essence of pluralism is respect for diversity in society to the maximum extent possible, consistent with the protection of the rights of citizens and the common good.

The introduction of divorce in 1995 has replaced a single definition of marriage by another single definition of marriage.  There are several difficulties with this approach.  

First, the new definition of marriage as not involving a lifelong mutual commitment contradicts the actual commitment made by many couples when they marry.  Of course, some couples will marry in the new sense of giving a qualified commitment intended to be capable of being contradicted at some time in the future but others will marry on the basis of making an unqualified lifelong commitment.  The new law purports to mishear the public expression of their commitment and treats it as exactly what it is not, namely a commitment with a qualification denying its lifelong character.  

The new single definition of marriage created in 1995 clearly conflicts with the principle of pluralism.  Whether one approaches the issue from the standpoint of religious or secular values it is plain that the denial of a model of lifelong marriage to those who would wish to commit themselves in that way is anti-pluralist in its intent and effect.

The new single definition of marriage also offends against the value of autonomy.  Even if it were considered that this definition is the one that best serves most citizens, individual citizens should be free to make up their own mind on the question and act in accordance with what they perceive to be appropriate to their needs and values.  The whole point of respect for autonomy is that society steps back and lets the individual fashion her or his future without being told by the State what is the best (and, in this context, only) legally recognised course of action to follow.

In In re a Ward of Court (withholding medical treatment) (No. 2)
, the Supreme Court accepted that respect for individual autonomy means that society must stand by and not intervene in cases where an autonomous individual chooses to die by refusing necessary medication.  In Northwestern Health Board v H.W. and N.W.
, the Supreme Court held that respect for family autonomy requires society to stand by in many cases where parents make medically unjustifiable decisions which risk causing injury to their child.  If autonomy means that one can make the awesome choice to die when society might regard this as being a grievously mistaken one, it is hard to see why respect for autonomy should not permit a couple legally to commit themselves to each other for life.  It is surely a matter for reflection that a decision to end one’s life can be a constitutionally protected choice but a decision to marry for life should be treated as contrary to public policy so far as it would call for the support of the law.

We should test the new definition of marriage against a further constitutional value: that of marital privacy
.  The right to marital privacy was recognised by the Supreme Court in McGee v Attorney General
.  In this decision - arguably the most important in Irish constitutional jurisprudence
 - the Supreme Court held that a married couple had the entitlement to have access to contraception which could not be denied them by the law.  Walsh J. stated:

“It is outside the authority of the State to endeavor to intrude into the privacy of the husband and wife relationship for the sake of imposing a code of private morality upon that husband and wife which they do not desire.

In my view, Article 41 of the Constitution guarantees the husband and wife against any such invasion of their privacy by the State.”

The import of this statement is that married couples should be permitted to prescribe the terms of their relationship in accordance with their own particular values without State intrusion.  If the spouses mutually prescribe a marital relationship based on lifelong commitment, that should be their prerogative.

Let us now consider the concept of marriage as an exercise of the constitutionally protected freedom of expression
.  The whole purpose of protecting freedom of expression is that the State is not concerned with prescribing the content, philosophy or values forming the basis of that expression.  The richness of the right consists of the fact that the expression constitutes the outward communication – to other individuals or society in general – of something to which the communicator attaches value.

There is surely truth in the observation that:

“[c]ivil marriage is a unique symbolic or expressive resource, usable to communicate a variety of messages to one’s spouse and others, and thereby to facilitate people’s constitution of personal identity …

First and foremost, civil marriage is nearly always an act and expression of commitment.  Mental commitment is expressed not simply by ceremonies, rings and gifts.  It is also expressed by the act of undertaking and continuing to live under the responsibilities of civil marriage, and by letting it be known that one is living as a part of a civil marriage.  One’s statements of marital commitment gain additional credibility for the civil status.  A proposition of (civil) marriage is an invitation to a partner to join a publicly valued institution, not simply to maintain a relationship in the realm of the private.”

This relationship between private acts and public expression is crucial to an understanding of marriage in society.  It is important that the relationship be based on truth.  Society is entitled to require those who seek to engage with society and its laws by making a public commitment to each other for life should mean what they say and not mislead society as to the true nature of their mutual intent.  Thus, in H.H. (otherwise H.C.) v J.F.F.D.S. 
, where a spouse sought a declaration of nullity of marriage on the basis that the spouses when entering the marriage had secretly intended to divorce, Carroll J. of the High Court refused to grant the decree and this judgment was affirmed by the Supreme Court.

Part of the necessary cement of society is the general principle that public commitments should not be subverted by freely chosen private reservations.  Whereas it is entirely proper that apparently freely made public commitments should be capable of being revealed as having been vitiated by duress, mistake or mental illness, for example, a freely made public commitment, intended to be understood and treated as such by other members of society should arguably be held binding, even in the face of a later revelation that it was modified or contradicted by a private reservation.  The basis of this approach is that society must be able to rely on a presumed consistency between public and private commitment.  Indeed that is one of the reasons why marriage is adorned with such ceremonial and unambiguous social markers.  The converse of this, of course, is that spouses who make a lifelong commitment should be entitled to have society respect their choice.

A further reason why the new single model of marriage may be considered to fail to protect the constitutional and human rights of citizens is its interference with the constitutionally protected right to marry.  Such a right has long been recognised in Irish constitutional jurisprudence
.  When its existence was first acknowledged, and re-affirmed subsequently in several decisions, divorce was prohibited under Article 41.3.2°.  That is, of course, no longer the case.  But does this mean that the right to marry in the sense of making a mutual lifelong commitment has, as a result of the change to Article 41.3.2°, ceased to exist?  Is the constitutionally protected right to marry now only the right to marry without a legally recognised lifelong commitment?

To answer yes, one would have to repudiate the human rights basis for recognition of the right to marry and adopt an unashamedly positivist philosophy whereby rights are traced not to inherent human dignity and capacity but to the external, contingent state of positive law.  It would mean that, if the law abolished the right to marry, the human right to marry would thereby cease to exist.  One would need to be a very doctrinaire proponent of legal positivism to make such a claim.

What is the solution to this conflict?  In order to give due respect to these values it may be considered necessary that people should be permitted to make legally recognised mutual lifelong commitments if they so choose in the exercise of their autonomy.  This does not mean that others, who wish to marry on the basis of retaining the option of divorce, would be prevented from doing so under the existing constitutional dispensation.

Concluding Observations

The changes in society, nationally and globally, will inevitably affect our law relating to committed relationships.  Radical thought is required, to bring us back to the grounding principles in our philosophical and ethical systems and to construct a future that represents the best of the values that emerge from these reflections.

�I will be concentrating on the position in Ireland, but it is important to have regard to the wider international context.  Referring to the position in the United States of America, Professor Harry Krause (‘Marriage for the New Millennium: Heterosexual, Same Sex – Or Not at All?’, 34 Family LQ 271, at 275-276 (2001)  has observed:


‘Once upon a time - and not so very long ago -


Marriage was a unitary - "one size fits all" - concept.


Heterosexuality was the unquestioned call of nature, and homosexuality was "the unspeakable, abominable crime against nature."….


Children were the all but certain, unavoidable consequence of marriage. Traditionally, of course, the social stigma and disastrous economic consequences of illegitimacy had driven women toward limiting sexual relations to marriage - thus encouraging men to marry.


The old-time marketplace did not accept women, with the then (pre-birth control) rationale that pregnancy - which was all but certain to occur - would limit most women's economic potential.  This attitude further limited women to family roles and reinforced the tendency to early marriage and births. The other side of that coin, of course, was that the man's role as primary economic provider for his family was legitimated - and facilitated by protecting him from competition by women in the marketplace.


Marriage without the option of divorce protected women, if sometimes in the equivalent of economic servitude. When divorce became available, it long remained hard to get and was socially not acceptable. This attitude lasted in the United States through the corporate and political 1950s, and continued to provide women with limited protection against the risks of role division.





Today, however, society offers a broad variety of lifestyles for sexual partners:


Yes, we still see the traditional model of marriage with minor children in which one spouse takes on primary responsibility for the raising of the children, thereby sacrificing earnings and career prospects, and the other is freed to build a career - but the economic risks of divorce make "role division" ever less attractive. The downside of traditional marriage is that one partner - typically the woman - has sacrificed earnings and career to raise children and, on divorce, has little property and limited employment prospects.


The risk is often mutual in that the earning partner- typically the husband - faces increased responsibilities after divorce.


So we increasingly see the modem variant of traditional marriage with minor children where both parents participate in the job market and the child-care function is at least in part delegated to extended family, day-care, nursery schools, kindergarten, the school system, or if a second income makes that financially possible, to a "nanny" or "babysitter".


Increasingly, however, we now see childless relationships, married or unmarried, heterosexual or of the same sex, in which partners pursue their individual careers and, along with their sexual relationship, set up housekeeping together. Birth control technology now all but assures that sexual partners need not have children.


And we see marriage or cohabitation of elderly partners for social companionship or financial convenience.


Indeed, without naming the beast, modern divorce law and practice result in (serial) polygamy in the form of multiple marriages or relationships of persons who have continuing legal, financial, and social ties to prior partners and children - responsibilities many cannot meet and many others shirk.’


�   Article 41.3.20 of the Constitution removed from the Oireachtas the entitlement to introduce divorce legislation.  Article 41.3.30 rendered it impossible to contract a valid marriage within the State after a foreign divorce where the original marriage was “a subsisting valid marriage under the law for the time being in force within the jurisdiction of the state”.  This curiously drafted provision (which is still part of the Constitution, though substantially weakened by successive Regulations from Europe) was interpreted as preserving a former rule recognising divorces obtained in the country of domicile of the spouses (in effect, of the husband).  Section 5 of the Domicile and Recognition of Foreign Divorces Act 1986 extended the scope of recognition to divorces obtained in the country of domicile of either spouse or recognised in the country (or countries) of domicile or both.  The Supreme Court subsequently struck down the domicile of dependency of married women as inconsistent with the constitutional guarantee of equality.  It appears that recognition will also be allowed to divorces obtained before the 1986 Act came into force, based on one year’s residence (echoing the jurisdictional basis for divorce under the new constitutional regime in Ireland).


�   Even after the passage of the 1995 divorce referendum, Kelly J, in Ennis v Butterly [1996] 1 IR 426, held that cohabitation contracts were unenforceable as contrary to public policy.  Cohabitees owe no enforceable mutual maintenance obligations and have no legal right to succeed to each other’s estate.  Limited statutory intervention gives cohabitees certain protection under the Domestic Violence Act 1996.


�   Children born outside marriage were formerly denied any right to succeed to their father’s estate.  In O’B v S. [1984] IR 316, the Supreme Court held that this discrimination was justified (though not necessarily required) by Article 41 of the Constitution.  The Status of Children Act 1987 removed differences of succession entitlements of children based on the marital status of their parents.  This Act also removed the remaining differences as regards maintenance entitlements of children.


�   It seemed clear to the Law Reform Commission, in its Report on Nullity of Marriage that the law would not recognise as valid a marriage contracted by persons of the same sex.


�   Male homosexual conduct was contrary to the criminal law (Offences Against the Person Act 1861, section 61-62, Criminal Law (Amendment) Act 1885, section 11).  In Norris v Attorney General [1984] IR 36, the Supreme Court, by a 3-2 majority upheld the consistency of these statutory provisions with the constitution.


� It is worth noting that judicial interpretation of Articles 41 and 42 would appear to allow plenty  of scope for this development.  The essence of the jurisprudence on these Articles is that they authorise, but do not necessarily require, the State to discriminatey in favour of marriage.


�   See D. Kretzmer & E. Klein eds., The Concept of Human Dignity in Human Rights Discourse (2002), Feldman, Human Dignity as a Legal Value [1999] Public L 682, [2000] Public L 61. 


�  See Dicke, ‘The Founding Function of Human Dignity in the Universal Declaration of Human Rights’, in D. Kretzmer & E. Klein eds., op. cit., 111.


�   See Canick, “’Dignity of Man” and “Persona” in Stoic Anthropology: Some Remarks on Cicero, De Officiis I, 105-107, in D. Kretzmer & E. Klein ed., op. cit., 19.


� Cf. Starck, ‘The Religious and Philosophical Background of Human Dignity and Its Place in Modern Constitutions’, in D. Kretzmer & E. Klein eds., op. cit., 179, at 180-181 (footnote references omitted):


‘The recent affirmation of human dignity in constitutions and international declarations is a product of a relatively secular age.  Yet the development of the underlying idea – the concept of what a human being is – closely parallels the development of Christian thought.  Both the Old and New Testaments state that the basis of human dignity is the fact that humans were created in the image of god (Gen. 1, 27; Eph. 4. 24).  If follows that every human being has inalienable value in his or her own right, which is why no human being may be treated as a mere object or as a means to an end.





A second strand of the concept of human dignity finds its origins in classical antiquity.  Philosophers in this period recognised characteristics of human beings that distinguish them from animals, namely their capacity for rational thought and free will, and from this starting point, began to recognise human dignity in citizens.  Later, their theory was extended in amore cosmopolitan context to all human beings.





A strong social component characterises the classical and Christian concepts of freedom which the notion of human dignity underpins: human beings were always see as interdependent, social creatures. This is evident from the concepts of the polis, of the community of believers, of general fraternity and of solidarity.  Human freedom was anchored in divine law, in natural law and in moral law.  





Christian life and belief, in which human beings depend (religio) on God, on Jesus Christ as intercessor and saviour and on the Christian community, led by the Holy Spirit, transcend the physical world. In this context, it is usual to speak of metaphysics.  Thus, human beings have a metaphysical anchor, which provides the basis for their freedom, and for their equality and fraternity:  all human beings are, in equal measure, the image of God.  Human dignity does not mean unlimited self-determination, but self-determination which is exercised on the basis that everyone – not simply the person claiming the right to self determination is of value in his or her own right.’


�   Emphasis added.


�  Just as the Charter uses the word faith in its non-doctrinal connotation, so do I.  There is   need for our society to acknowledge the entitlement of religious language and concepts to be heard, and heeded, in philosophical, ethical and political debate.  That entitlement should not rest on any necessary acceptance of the truth of any doctrinal proposition of any particular religion but rather on the philosophical depth and ethical force of the language and concepts.  Cf. Byrne & Binchy, Annual Review of Irish Law 1995, 174 – 177, R. Dworkin, Life’s Dominion (1993)


�   [1984] IR 36 (Supreme Ct, 1983), critically analysed by Gearty, (1983) 5 DULJ 3 (ns) 264, Quinn, ‘The Lost Language of the Irish Gay Male: Textualization in Irelands’ Law and Literature (or The Most Hidden Ireland)’ (1995) 26 Columbia Human Rts L Rev 553.


�   [1975] IR 284.


�   Emphasis added.


� Of course the parties themselves might be considered free to fashion their own rights and obligations by means of a contract.  They would not, however, be able to do this where the law denied legal recognition to their choice – as is the present position with cohabitation contracts.  Nor would they necessarily be able to achieve by contract the full range of maintenance entitlements, for example, that the law prescribes independently through its statutory regime.


�  The Status of Children Act 1987 authorised other terminology to describe children whose parents are not married to each other.  The status of illegitimacy has not, however, been completely exorcised.  It has not been expressly rejected in private international law.


� Cf. Stanton Collett, “Recognizing Same-Sex Marriage:  Asking for the Impossible”, 47 Catholic U.L. Rev. 1245, at 1255 (1998).


25 See Shatter’s Family Law (4th ed., 1997), para. 5.72.


�   “Polygamy and Same-Sex Marriage”, 26 Hofstra L Rev 53 (1997)


�   Citing Roscoe Pound, “Individual Interests in Domestic Relations”, 14 Michigan L Rev 177, at 178 (1916).


�   Wardle, “Multiply and Replenish’:  Considering Same-Sex Marriage in Light of the States Interest in Marital Procreation”, 24 Harvard J. of L. & Public Policy 771, at 778 (2001).


� Save in the case of two lesbians, one of whom provides an ovum and the other of whom takes gestational responsibility.  Even in this case, of course, a further, external, procreative element is required.


� Wardle, “Multiply and Replenish’:  Considering Same-Sex Marriage in Light of the States Interest in Marital Procreation”, 24 Harvard J. of L. & Public Policy 771, at 797 (2001).


�  Cf. McGee v Attorney General [1974] I.R. 284.


� [1996] 2 I.R. 79.  For analysis, see Byrne & Binchy, Annual Review of Irish Law 1995, 156-181.  Whyte, ‘The Right to Die Under the Irish Constitution’ [1997] European Public Law, O’Carroll, ‘The Right to Die: A Critique of Supreme Court Judgment in “the Ward” Case’ (1995) 84 Studies 375, Feenan, ‘Death, Dying and the Law’ (1996) 14 ILT (ns) 90, Hanafin, ‘Last Rites or Rights at Last: The Development of a Right to Die in Irish Constitutional Law’, (1996) 18 J of Social Welfare & Family L 429, Tomkin & McAuley, ‘Re a Ward of Court: Legal Analysis’, (1995) 2 Medico-Legal J of Ireland 45, Iglesias, ‘Ethics, Brain-Death and the Medical Concept of the Human Being’, id., 51, especially at 56-7, Kearon, ‘Re a Ward of Court: Ethical Comment’, id., 58, Mason & Laurie, ‘The Management of the President Vegetative State in the British Isles’ [1996] Juridical Rev 263, especially at 270-2.  Much of the commentary, even by some of those sympathetic to the outcome in the case, is critical of the Court’s analysis.  Dr. John Keown, writing in the Cambridge Law Journal, observed that, ‘[i]f this is the sort of reasoning a written Constitution produces, long may we remain without one’: ‘Life and Death in Dublin’, [1996] Camb. L. J. 6, at 8.


�  [2001] 3 I.R. 622.


�  See Kelly, op. cit., 767.


�  [1974] I.R. 284.


�  The decision explores the relationship between the law and private morality, the impact of fundamental values of justice and clarity on constitutional analysis and the potential for constitutional analysis to change in the light of changes in dominant values in society.  The latter issue was an important element in the Supreme Court decision of Attorney General v X [1992] 1 I.R. 1, critically analysed by Byrne & Binchy, Annual Review of Irish Law 1992, 154-208.


�  [1974] I.R., at 313.


�  Article 40.6.1.1º of the Constitution.


�  Cruz, “’Just Don’t Call It Marriage’: The First Amendment and Marriage as an Expressive Resource”, 74 S. Calf. L. Rev. 925, at 928, 932 (1999).


�  High Ct., Carroll J., 19 December 1990, affirmed sub nom.  H.S. v J.S., Supreme Ct., 3 April 1992.  For analysis, see Byrne & Binchy Annual Review of Irish Law 1990, 301-306, Annual Review of Irish Law 1992, 347-349.


� Cf. Kelly, J. Casey, Constitutional Law in Ireland, 425-427 (3rd ed., 2000), Ryan v Attorney General [1965] I.R. 294, Murray v Ireland [1985] I.R. 532.  An important question of characterisation arises here.  If the right to marry is rooted exclusively in Article 41 it may be more difficult to convince a court that such right is not contingent on, and determined by, the contours of the legal institution of marriage prescribed by Article 41, namely (since 1995) one that does not involve a legally supported lifelong commitment.  If, however, the right to marry is based (either exclusively or in addition to Article 41) on Article 40.3, it may be easier to argue that the right extends to one involving permanent commitment.  As we have seen, in Murray, Costello J considered that the right to marry fell under Article 40.3.  In Foy v An t-Àrd Chláraitheoir, High Ct., McKechnie J., 9 July 2002, counsel for the respondents conceded that the right to marry was founded on Article 40.3.  There is no right to divorce under the European Convention on Human Rights: Johnston v Ireland 9 E.H.R.R. 203 (1986).  Under the same Convention, the right to transsexuals to marry persons of their former sex has recently been recognised: Goodwin v United Kingdom, [2002] 2 F.L.R. 487, analysed by Probert, “The Right to Marry and the Impact on the Human Rights Act 1998”, [2003] Internat’l Fam. L. 29, Bessant, “Transsexuals and Marriage after Goodwin v United Kingdom”, [2003] Fam. L. 111.  In Foy v An t-Àrd Chláraitheoir, supra, decided very shortly before Goodwin, McKechnie J. rejected the argument that transsexuals had the constitutional right to marry.
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