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Foreword
Serious police reform, long ignored, is now high on the political agenda North and South.  Already a great deal has been accomplished in a short time in Northern Ireland, less so in the Republic but the Human Rights Commission welcomes the intention of the Government to introduce major reforms in the Garda complaints process.  It also welcomes the wider debate on policing and police reform generally, especially on the context of the Good Friday Agreement with its commitment to equivalence of human rights protections in both parts of the island.  

The case for a thorough-going reform of police complaints procedures is by now well made and pressure for change is likely to increase considerably over the coming months.  The two biggest beneficiaries of well thought out and properly implemented reforms will be the general public and the police force itself.  As things stand public confidence in Garda complaints procedures is seriously eroded and this same lack of credibility does little to protect the good name and reputation of those against whom false or mendacious charges are have been made.  As the Patten report made clear, there should not be, and there must not be any conflict between human rights and policing.

It is understood that detailed Government proposals will not be published until early 2003.  The debate so far has concentrated in the stated intention of the Minister for Justice to establish a Garda Inspectorate, ‘a fully independent three-person body, which will have its own trained investigation staff and will have extensive powers to investigate independently complaints against members of the Force’.  The Human Rights Commission is not opposed to an independent Inspectorate – in fact it welcomes it – but feels such a proposal is incomplete.  We believe that the most appropriate vehicle to deliver an effective complaints mechanism is an Office of Police Ombudsman.  This publication attempts to define the nature and functions of such an Office and argues the case for its establishment.
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The Need for a New Garda Complaints System in Ireland

The Irish Human Rights Commission believes that a fully independent and adequately resourced Garda complaints mechanism is an essential aspect of a human rights compliant police force which has the support of the entire community it serves.  We conclude that the existing mechanism dealing with complaints against members of An Garda Síochána (the Garda Síochána Complaints Board) is structurally inadequate and does not command the full confidence of members of the public.  Further, it fails to satisfy the procedural protection requirements of the European Convention on Human Rights as outlined in its recent jurisprudence on Article 2 & 3 of the Convention.  We also believe that reform of the Garda complaints system is in the interests of members of An Garda Síochána as well as those who wish to complain about them.  We view this as a positive basis to create both an independent institution which will channel, investigate and resolve complaints against the Gardaí as well as crafting the basis for a strong human rights culture within the force.  
Principles that should Underpin the Garda Complaints System

All the principles outlines here are informed by relevant international human rights standards pertinent to the role of police forces in democratic societies.  The Human Rights Commission takes the view that any legislative proposal creating a new complains system should be measured against and conform to these principles:

Independence 

Fairness

Transparency

Accountability

Efficiency

Clarity

Sensitivity
An Outline Proposal 

The Human Rights Commission takes the view that the most appropriate vehicle to deliver an effective complaints mechanism is an office of Police Ombudsman.  The Office should be full-time and supported by appropriate staff.  Appointment should be by an open merit based process and a wide diversity of applicants should be encouraged to apply.  The Ombudsman should have knowledge or experience in the human rights and criminal justice fields.  
We believe that the Office of Police Ombudsman must have a number of powers in order to operate effectively.  

· The Office must have the necessary legal powers to conduct fully independent investigations.  This means in the first instance ensuring that appropriate budgetary provision is made to employ qualified personnel.  Further, the Ombudsman and his/her agents must have the legal capacity to call and question witnesses, search and obtain relevant documents, and to access physical locations (such as places of detention) necessary to carry out an investigation.  When the Ombudsman investigates a criminal allegation, the office should have the same legal powers as a member of An Garda Síochána to arrest and hold suspects.  The Northern Ireland Police Ombudsman has these powers.  

· Given the concerns that exist about the current complaints system we take the view that the Ombudsman must have the power to investigate incidents and behaviours which took place prior to the office being created (power of prior review).  We would accept that for reasons of practicality the Ombudsman should have the discretion to decide which prior cases should be reviewed.  We advise that a formal set of guidelines be agreed to accompany the legislation in this respect.

· The Ombudsman’s powers of investigation should make a clear distinction between complaints of a serious nature and those that are less serious.  Acknowledging this distinction does not mean that less serious complaints should not equally be subject to full and thorough examination.  The Commission notes that the dividing line between serious and minor complaints is frequently a difficult one to draw.  For example, discourtesy may be a minor experience in an abstract view but can be very disturbing for the particular individual who experiences it (e.g. older/younger person). Nonetheless, we think it useful for the legislation to distinguish between forms of conduct giving rise to the scrutiny of the Ombudsman.  In addition, the Commission takes the view that certain classes of complaint should always require the oversight of the Ombudsman.  These include alleged violations of the right to life, excessive use force, torture or ill-treatment (both in custody and elsewhere), and discrimination in dealing with members of the public.  We would take the view that formal resolution is required of any allegations that fall into these mandatory review categories. 
· The Ombudsman should have an independent right to conduct an investigation without the need for a complainant to lodge a complaint.  This independent right should be activated where the Ombudsman is of the view that a particular issue or series of incidents raises public concern.

· The Ombudsman should have the right to review groups of complaints in tandem, i.e. a form of class action review.  This review power should be activated where a systematic problem of Garda behaviour is reported by a significant number of complainants.  Should the Ombudsman choose to review a set of complaints in this manner, he/she would still be under an obligation to inform individual complainants of the outcome of his/her investigations.  

· Any member of the Garda Síochána charged with inappropriate or potentially criminal behaviour should be entitled to the full protection of his/her due process rights.  This includes in all cases the right to refute claims of such behaviour and to call to the Ombudsman’s attention witnesses and evidence to that effect.  The Ombudsman shall be required to take due notice of such evidence.  

· When a complaint has been made against a member of the Gardaí, both parties are entitled to receive equal treatment before the law.  Both parties are entitled to the disclosure of the other parties position, both parties are entitled to be notified of witness statements and other material evidence.  Both parties are entitled to be legally represented.  The Human Rights Commission expresses its concern that there is no provision for legal aid to those presently taking a complaint against a member of An Garda Síochána, and urges review of this position.
· The Ombudsman should have the power to facilitate both formal and informal resolution of complaints.  Informal resolution should only be sought with the full and express consent of the complainant.

· The Human Rights Commission is of the view that in addition to creating an Office of Ombudsman, there is a need for a reformed Complaints Tribunal which would process complaints referred to it after an investigation by the Ombudsman.  Such a Tribunal should be measured against the principles of outlined above.  The Complaints Tribunal should be representative and transparent in its operation.  It should have all the necessary powers to examine complaints fully and the means to assign penalties and offer remedies when complaints have been sustained.  Its remit would involve determinations of whether a breach had occurred of the Garda Disciplinary Code.  Cases would be referred to it when the Ombudsman found sufficient evidence of misconduct to warrant such a reference.  

· In this context, the Human Rights Commission would encourage the Garda Síochána to review in full its Disciplinary Code in light of all relevant international human rights standards on policing.  This would ensure that the code is fully responsive to generally recognised international standards on appropriate police behaviour in a democratic society.  
· Where the Ombudsman finds sufficient evidence that criminal behaviour may be disclosed he/she must refer the complaint and all evidence gathered by him/her to the Director of Public Prosecutions.  Where the Director of Public Prosecutions decides not to proceed with a criminal prosecution he must inform the complainant/victim or his/her relatives of his reasons.

· The Ombudsman should be able to recommend disciplinary action, changes in Garda policy or procedure and/or compensation to the complainant in certain cases.

· The Ombudsman should be required to record details of each complaint submitted to him/her and to make annual statistics available to the public.  Records should also be maintained on the manner in which complaints were disposed of.  We would also encourage records to be kept of the ethnic affiliation of complainants as well as their membership of particular social groups (e.g. class, geographical location).   The Ombudsman should also be authorised to analyse trends or patterns revealed by the complaints received and make recommendations for changes in Garda practice, procedure or policy to eliminate the cases of complaints.  

Proposals to date by the Government 

In a document issued in October 2001, the then Minister for Justice Equality and Law Reform outlined proposals for dealing with complaints against members of An Garda Síochána.  He said these proposals had the approval of the Government.  The Programme for Government issued by the present Government on 4th June 2002 outlines its firm commitment to bring about change in the Garda complaints system.  The present Minister for Justice, Equality and Law Reform, Mr McDowell, has indicated his support for substantive change in this arena on a number of occasions.  In July 2002, the Minister announced his commitment to a Garda Inspectorate, which would investigate complaints against the Gardaí.  In November 2002, the Minister confirmed that he planned to set up a fully independent three person Inspectorate to probe complaints against Garda personnel.
The Human Rights Commission strongly welcomes positive proposals to reform the Garda complaints process as it is presently constituted.  The Human Rights Commission also notes that fundamental reform of the Garda Complaints System is in line with the commitment to equivalence of human rights protections in both parts of the island as provided for by the Good Friday Agreement.  

The Government proposals to date seeking to undertake reform of the Garda Complaints system are very welcome from a human rights point of view.  Unfortunately, neither Minister couched his proposals specifically in human rights terms or stated that international human rights standards should be the basis of Garda conduct towards members of the public.  The previous Minister did, however, refer to criticisms of the existing Garda complaints mechanism by the United Nations Human Rights Committee and the European Committee for the Prevention of Torture.  He also referred to the standards of independence and impartiality in investigating the conduct of the police or security forces laid down in a recent series of cases dealt with by the European Court of Human Rights.  This was a new and welcome recognition of the crucial importance of the standards set by international human rights bodies.  The present Justice Minister has stated that a new complaints system will make a vital contribution to maintaining the high level of public support and confidence in An Garda Síochána.  
The Minister has endorsed the need for a wholly independent complaints mechanism with its own team of investigators, quite separate from An Garda Síochána.  However, like his predecessor he has also proposed that the investigation of complaints should be part of the functions of a body with a wider remit, to be called an ‘Inspectorate’ and composed of three independent persons.

This proposed Inspectorate seems fairly similar to the UK body called H.M. Inspectorate of Constabulary (HMIC) and seems to draw upon the existing provision for Garda management to carry out periodic inspections o the force/service.  In fact, an inspection function of this nature was also part of the management structure of the Royal Irish Constabulary, whose head was called the Inspector General.  The Minister has stated tat the Inspectorate would have ‘extensive legal powers’.  These would include the rights to search and seize property, the right to search premises and would not be limited to the examination of complaints, but could deal with systemic and regional problems.  The Minister specifically counterposed the structure of the new Inspectorate with that of the Police Ombudsman in Northern Ireland, stating that it would have powers beyond that of its Northern counterpart.  Reference has consistently been made to the Inspectorate ‘having the powers’ of an Ombudsman.  
What is the Difference Between an Inspectorate and an Ombudsman?
As it happens, both concepts are in use in connection with the re-organised Police Service of Northern Ireland (PSNI).  There is of course the office of the Police Ombudsman, based largely upon a 1997 Report drawn up by Senator Maurice Hayes and endorsed by the Patten Report in 2000.  This was strongly supported by the Irish Government as part of the re-structuring of the Police in Northern Ireland.  But the PSNI is also subject to oversight by the HMIC.  However, the two bodies are quite separate and perform quite different functions.  

The role of the HMIC, which oversees all the various police forces/services in the UK, is to ensure the “efficiency and effectiveness” of the police.  It concerns itself with recruitment, qualifications, standards of training, types and standards of equipment, accommodation, organisational structures, policing methods and best practice generally. 

Observance of human rights standards is not the sole or overriding concern of the HMIC or any other, similar, Inspectorate-type body.  However, there could well be occasions when human rights concerns could be in conflict with some of the other objectives of an Inspectorate focused on police efficiency, first and foremost.  To take a possible example: the use of CS gas might be regarded as a highly efficient way of dispersing a rioting crowd, But it would raise very substantial human rights concerns notably in its possible effects on uninvolved bystanders, older persons, young persons, etc.  An Inspectorate could conceivably come to very different conclusions about the desirability of using CS gas from an Ombudsman whose sole brief would be protecting human rights.  We suggest that this sort of potential conflict argues for a clear separation of the two roles.  
We welcome the minister’s proposals to give extensive powers to any newly created complaints mechanism but would underscore the substantial difference in original, structure, and philosophy between an Inspectorate and Ombudsman model.  Only the latter can, we believe, meet the challenges of providing a fully independent and impartial complaints process.
It could be suggested that our concerns would be met by establishing a distinct Ombudsman’s office within the proposed Inspectorate.  However, that could give the impression, rightly or wrongly, that the Ombudsman was subordinate to the Inspector or Inspectorate.  Moreover, if the Ombudsman’s Office were to be located within a body whose overall concern was more effective policing, it would be likely to undermine one of the crucial objectives sought to be achieved by setting up a new complaints mechanism, namely to demonstrate its complete independence from An Garda Síochána.

It is also questionable whether an Ombudsman’s office located within an Inspectorate, which would inevitably have close links with the police service, would have sufficient autonomy and independence to satisfy the criteria laid down by the European Court of Human Rights in its recent case law on investigation of police and security force actions.

The Human Rights Commission takes the view that there is no significant advantage to combining the roles of Inspectorate and Ombudsman and, as outlined above, we see a number of disadvantages of doing so.  Once again we encourage the Government to bear in mind the relevant provisions of the Good Friday Agreement and its commitment to equivalence of human rights protections in both parts of the island.  That commitment presents a strong argument for adopting a similar mechanism to the one established in Northern Ireland after very thorough consideration by the Hayes and Patten Reports.  
There is also an obvious advantage to be gained in an era when the two police services on the island are likely to work much more closely together in the future.  It should be reassuring to citizens in both jurisdictions to know that complaints about the police on either side of the Border would be dealt with in the same rigorously independent way and to the same high standards by similar bodies in both areas.  Finally, we should make clear that we are not all opposed to the idea of an independent Garda Inspectorate.  On the other hand we would warmly welcome such a development as part of an overall review of the management and accountability of An Garda Síochána.  This might include in addition a Policing Board similar tot hat established in Northern Ireland, with the aim of establishing civilian control of An Garda Síochána and allowing more consultation and “conversation” between An Garda Síochána and civil society in this jurisdiction.  
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