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A.
 INTRODUCTION
1. This submission is filed by the amicus curiae pursuant to the Order of this       Honourable Court made on the 26th January 2009, which granted the amicus curiae leave to appear in these proceedings pursuant to section 8(h) of the Human Rights Commission Act 2000. Section 8(h) empowers the amicus curiae to apply to the High Court and to the Supreme Court to be joined as amicus curiae in proceedings before the Court that pertain to the human rights of any person and to appear as such on foot of an Order of the Court. The term “human rights” is defined in the Act of 2000 as meaning:

(a) the rights, liberties and freedoms conferred on, or guaranteed to, persons by the Constitution, and

(b) the rights, liberties or freedoms conferred on or guaranteed to, persons by any agreement, treaty or convention to which the State is a party.

2.
As proposed in its leave application, the amicus curiae seeks in this submission to draw the attention of this Honourable Court to certain human rights standards and interpretative principles that may assist this Honourable Court’s determination of the substantive matters before it in respect of two key areas. These are: first, the right to a fair trial and fair procedures (including the characterisation of the relevant proceedings as civil or criminal) where the liberty of the individual is at stake and second, the international principle of the prohibition of imprisonment merely on the ground of inability to fulfil a contractual obligation.

3.
The amicus curiae has undertaken to ensure that its submissions are as brief as possible consistent with its role and duty to the Court and that it endeavours not to duplicate the arguments of the parties unnecessarily or to entrench upon matters of factual dispute.
4.
These proceedings raise a fundamental issue as to how these aforementioned protections relate to the procedure under section 6 of the Enforcement of Court Orders Acts 1926 and 1940 (Enforcement of Court Orders Acts). In particular the characterisation of the proceedings as civil or criminal under the Constitution and Articles 6(1) of the European Convention on Human Rights and Fundamental Freedoms (hereafter the ECHR).

B.  CONSTITUTIONAL LAW CONSIDERATIONS
I.    The constitutional right to fair procedures

5.
The importance of, inter alia, being able to face an accusation and to make one’s
case before the Courts was considered in McDonald v. Bord na gCon
 wherein
Walsh J stated that:
In the context of the Constitution, natural justice might be more appropriately termed constitutional justice and must be understood to import more than the two well established principles that no man shall be judge in his own cause and audi alteram partem.

6.
In the Supreme Court Judgment of Garvey v Ireland
 O’Higgins CJ stated:
…by Article 40, s.3, there is granted to every citizen whose rights may be affected by decisions taken by others the right to fair and just procedures. This means that under the Constitution powers cannot be exercised unjustly or unfairly. 

Professor Casey, citing this passage, observed that: “One consequence of this elevation would plainly be that a statute, or statutory regulations, requiring decisions to be made following unfair procedures would be presumptively invalid”.

7.
In the present proceedings, the question arises as to whether the circumstances under which the Instalment Order and the Order for Arrest and Imprisonment were sought and obtained before the District Court unjustifiably interfered with the Applicant’s right to fair and just procedures under Articles 34, 40.3 40.4 and arguably 38 of the Constitution (see below). It is submitted that the deprivation of the Applicant’s liberty constituted one of “the personal rights jeopardised” referred to by O’Dálaigh CJ in Re Haughey.
  If this submission is accepted, the question thus turns to what, if any, were the procedural obligations mandated under the Constitution to ensure that the Applicant’s rights were protected and vindicated?
8. 
This leads to the question of the characterisation of the District Court proceedings in the present case. In this regard, it is contended by the Applicant at paragraph 4.3 et al of her submission that the enforcement proceedings for non-payment of the debt in this case constitute criminal proceedings. This argument is rejected by the Defendants at paragraphs 13-15 of their submission. It is respectfully suggested by the amicus curiae that if the Court considers that the District Court proceedings in fact constituted de facto criminal proceedings, the protections specifically available under Article 38.1 of the Constitution (discussed below) - including the requirement that criminal legal aid be available to the impecunious - would be directly relevant. However, if the Court rejects this argument and finds that the proceedings in question were in fact civil proceedings, the right to fair procedures under Articles 34, 40.3 and 40.4 of the Constitution remain in play. Of course, the underlying principle must be that of respecting “the concept of justice” as espoused by O’Higgins CJ in The State (Healy) v Donoghue
; a concept that binds Article 38 to Article 34 and to Article 40.3 (see below).

9. 
Further, it is inherent in the constitutional protection of fair procedures that there must be a fair opportunity between both sides to present their case, as referred to in McDonald. This right extends beyond the decisions of administrative bodies to include those of the Courts where for example the District Court may be permitted to detain a person in an unproscribed manner, as the Supreme Court judgment in DK v Crowley
, cited by the Applicants at paragraph 7.2 demonstrates. This has been recently considered by the Supreme Court. In J.F. v. DPP 
 albeit again in the context of a criminal trial. In that case, Hardiman J. commented that the constitutional right to fair procedures gave expression to the principle under the ECHR that an accused person should be afforded “equality of arms” in a criminal trial. In other words, the requirement of fair procedures and the principle of “equality of arms” are complementary. 

10. 
Having cited the Re Haughey
 rights afforded to an accused person in a criminal trial, Hardiman J. turned his attention to what is meant by equality of arms in relation to the right to legal assistance and observed at p.183 that: 

The point here is that égalité des armes is not a new concept but rather a new and striking expression of a value which has long been rooted in Irish procedural law. In Steel and Morris v. United Kingdom (Application 68146/01) (Unreported, European Court of Human Rights, 15th February, 2005), the European Court of Human Rights said:-

"50. The adversarial system … is based on the idea that justice can be achieved if the parties to a legal dispute are able to adduce their evidence and test their opponent's evidence in circumstances of reasonable equality…

59. The Court recalls that the Convention is intended to guarantee practical and effective rights. This is particularly so of the right of access to court in view of the prominent place held in a democratic society by the right to a fair trial (see  Airey v. Ireland  (1980) E.H.R.R. 305). It is central to the concept of fair trial, in civil as in criminal proceedings, that a litigant is not denied the opportunity to present his or her case effectively before the court and that he or she is able to enjoy equality of arms with the opposing side.”
At para. 61, addressing the question of legal aid, the court went on:-

The question whether the provision of legal aid is necessary for a fair hearing must be determined on the basis of the particular facts and circumstances of each case and will depend inter alia on the importance of what is at stake for the applicant in the proceedings, the complexity of the relevant law and procedure and the applicant's capacity to represent himself or herself effectively.

In the current case, the Defendants contend that the Applicant made no attempt to engage with the Court process that was invoked against her – see paragraph 9 of their submissions; a contention rejected by the Applicant for the reasons set out at paragraph 1.4 of her submission.

11.
In the State (Healy) v. Donoghue
, O’Higgins CJ considered the question of legal aid for the impecunious:

Facing, as he does, the power of the State which is his accuser, the person charged may be unable to defend himself adequately because of ignorance, lack of education, youth or other incapacity. In such circumstances his plight may require, if justice is to be done, that he should have legal assistance. In such circumstances, if he cannot provide such assistance by reason of lack of means, does justice under the Constitution also require that he be aided in his defence? In my view it does.

12. 
In Cahill v Reilly
, again in the context of a criminal trial, Denham J expressed the view that where imprisonment was likely the District Judge “should inform the accused … of his right to be legally represented or his right to apply for legal aid”.
 

13. 
The cases of Stevenson v Laney
 and Kirwan v Minister for Justice
 are set out in the Applicant’s submissions and do not need to be repeated herein. In those cases, the issue of the individual’s disadvantage or vulnerability loomed large with the Court, arguably in deference to the need to safeguard the dignity of the person.  

14.
It might also be mentioned that in cases of deprivation of liberty, it is increasingly the position that legal aid assistance is made available to individuals, for example prior to a committal hearing conducted before a Mental Health Tribunal under the Mental Health Act 2001, the individual is automatically appointed legal representation without having to apply for same, partly in recognition of the consequence of the hearing: the possibility of the person’s right to liberty being proscribed and also because of the vulnerability of the person concerned.  

15.
Article 40.4 provides for the right to liberty and the general principle has been set out in The People (Attorney General) v O’Callaghan
 insofar as statutes which proscribe the right are subject to constitutional scrutiny, arguably in similar manner to the scrutiny exercised by the European Court of Human Rights (see below). In this regard, the Applicant’s draw attention to the striking down of s.4 of the Vagrancy Act 1824 in King v Attorney General.
 There is thus recognised the citizen’s right to have “a statute invalidated for want of compliance with the guarantee of fair procedures”.

16.
 In The State (McKeever) v Governor of Mountjoy Prison
, Ó’ Dálaigh CJ stated that a person’s detention (for failure to pay on an Instalment Order) would be invalidated if any irregularities or procedural deficiencies complained of would invalidate any essential step in the proceedings leading ultimately to his detention.  

17.
In addition to arguing that the Applicant is not entitled to a declaration that she is entitled to free legal aid, the Defendants rely on, if necessary, the existence of the Attorney General’s Scheme and the civil legal aid scheme. However, it may be questionable whether discretionary schemes will satisfy Constitutional requirements (see below). In this regard a qualitative distinction must be drawn between the automatic entitlement to legal aid in criminal proceedings where liberty is at stake, and the discretionary provision of legal aid in civil matters.
Relevance of Article 38.1 to the proceedings

17.       Article 38(1) of the Constitution provides:



No person shall be tried on any criminal charge save in due course of law.

18. 
As noted above, the Applicant contends at paragraph 4.3 et al of her submission that enforcement proceedings for non-payment of the debt in this case constitute criminal proceedings. The Defence rejects this argument by pointing out that the defect can be cured by complying with the Instalment Order or seeking the protection of the Court under Bankruptcy procedures or discretionary release from imprisonment by the Minister – see paragraph 20 of their submission. It is noted that in the current case, the state of mind of the individual is at issue under section 6(c) of the Enforcement of Court Orders Acts insofar as the operative phrase states “due neither to his wilful refusal nor to his culpable neglect”; a phrase which appears to import some notion of the individual’s mens rea in respect of the act of failure to pay, a concept more readily recognised under the criminal law. 

19.
In assessing whether the safeguards inherent in Article 38.1, which can be said to give effect to the dignity of the individual, apply to the position of the Debtor in the instance case, the amicus curiae submits that this Honourable Court must consider whether the proceedings at issue can correctly be classified as being criminal in nature. To this end, the amicus curiae refers to the tests for distinguishing matters of Irish law as being ‘criminal’ in nature as set out in the case of Melling v O Mathghamhan
, and subsequently applied in McLoughlin v Tuite.
 In the former case, the Supreme Court held that the imposition of a penalty in the form of a fine for the smuggling of butter amounted to a criminal charge for the purposes of Article 38.1 of the Constitution. 

20.
In the judgment of Lavery J in Melling, the presence of factors indicative of a criminal charge were held to be the determining consideration, where he stated that:

[I]t seems to me clear that a proceeding, the course of which permits the detention of the person concerned, the bringing of him in custody to a Garda Station, the entry of a charge in all respects in the terms appropriate to the charge of a criminal offence, the searching of the person detained and the examination of papers and other things found upon him, the bringing of him before a District Justice in custody, the admission to bail to stand his trial and the detention in custody if bail be not granted or is not forthcoming, the imposition of a pecuniary penalty with the liability to imprisonment if the penalty is not paid has all the indicia of a criminal charge.
21.
In addition to this, the amicus curiae submits that the identification by Kingsmill Moore J in Melling of a criminal offence as being distinguishable by three elements, namely ;(1) its nature as an offence against the community at large, (2) the punitive nature of the sanction, and (3) the requirement of mens rea, provides helpful guidance to this Honourable Court in determining the character of section 6 of the Enforcement of Court Orders Acts, for the purpose of determining the relevance of Article 38.1 to same. The European Court of Human Rights has similarly considered the dichotomy between criminal and civil proceedings, which will be discussed in detail further below.
22.     The precise demarcation line between the concepts of “constitutional fair procedures” and “due course of law” is unclear. As Professors Hogan and White note:

Whereas Ó Dálaigh CJ in Haughey’s case had read the ‘fair procedures’ principle out of Article 40.3 and the citizen’s personal rights, O’Higgins CJ in the The State (Healy) v Donoghue saw it as given effect through Articles 34 and 38…

23. 
While Healy concerned a criminal trial, the “requirements of fairness and justice” loomed large in the Judgment of the Chief Justice. In Healy the accused was a vulnerable person and it is noted that this is also alleged in the present case. O’Higgins CJ referred with approval to the Judgment of Gannon J in the High Court where he had stated:

Among the natural rights of an individual whose conduct is impugned and whose freedom is put in jeopardy are the rights to be adequately informed of the nature and substance of the accusation, to have the matter tried in his presence by an impartial and independent court or arbitrator, to hear and test by examination the evidence offered by or on behalf of his accuser, to be allowed to give or call evidence in his defence, and to be heard in argument or submission before judgment be given. By mentioning these I am not to be taken as giving a complete summary, or as excluding other rights such as the right to reasonable expedition and the right to have an opportunity for preparation of the defence.

24.      O’Higgins C.J. in the Supreme Court went on to state, in this regard, that:

The requirements of fairness and of justice must be considered in relation to the seriousness of the charge brought against the person and the consequences involved for him. Where a man's liberty is at stake, or where he faces a very severe penalty which may affect his welfare or his livelihood, justice may require more than the application of normal and fair procedures in relation to his trial. ...

            Prior to this passage, the Chief Justice had observed:

There are thousands of trivial charges prosecuted in the District Courts throughout the State every day. In respect of all of these there must be fairness of procedures, but there may be other cases in which more is required and where justice may be a more exacting task-master. The requirements of fairness and of justice must be considered in relation to the seriousness of the charge brought against the person and the consequences involved for him.

25.
These comments were made in relation to a criminal trial. If the Applicant’s argument, that what is at issue in this case is de facto criminal proceedings, is accepted, the various protections under Article 38 clearly come into play. These include the right not to be tried in absentia unless the accused has decided to consciously absent himself from the trial (see Lawlor v Hogan
), the right to have the legal burden of proof rest with the prosecution (per Hardy v Ireland
), the right to fair procedures (as outlined above), the right to be informed of the charge against one (per The State (Gleeson) v Minister for Defence
 (which concerned a civil rather than a criminal suit)), the right to defend oneself (Re Haughey), the right to be legally represented (and legally aided if impecunious) (Healy). 

C. 
INTERNATIONAL HUMAN RIGHTS LAW CONSIDERATIONS:
I Observations on Article 6 of the European Convention on Human Rights

25.      Article 6(1) of the ECHR provides:
In the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law. Judgment shall be pronounced publicly but the press and public may be excluded from all or part of the trial in the interests of morals, public order or national security in a democratic society, where the interests of juveniles or the protection of the private life of the parties so require, or to the extent strictly necessary in the opinion of the court in special circumstances where publicity would prejudice the interests of justice.

26.
The object and purpose of Article 6 of the ECHR is to protect the right to fair proceedings in both the civil and criminal sphere, with the more onerous obligations on the State deriving from criminal proceedings, as the European Court of Human Rights observed in Engel v The Netherlands
: 

Article 6 (art. 6) proves less exacting for the determination of such [civil] rights than for the determination of "criminal charges"; for, while paragraph 1 (art. 6-1) applies to both matters, paragraphs 2 and 3 (art. 6-2, art. 6-3) protect only persons "charged with a criminal offence.

27. 
The concept of “equality of arms”, cited by Hardiman J in JF v DPP requires a fair balance between the parties in both civil and criminal cases. The European Court has stated that: 

…each party must be afforded a reasonable opportunity to present his [or her] case – including his evidence – under conditions that do not place him at a substantial disadvantage vis-à-vis his opponent.

28.
In Steel and Morris v United Kingdom
 in considering “equality of arms” in relation to the non-provision of legal aid to the applicants to defend themselves in defamation proceedings brought by McDonalds Restaurants Limited, the Court found a violation of Article 6(1), after considering what was at stake for the applicant in the proceedings:
The question whether the provision of legal aid is necessary for a fair hearing must be determined on the basis of the particular facts and circumstances of each case and will depend, inter alia, upon the importance of what is at stake for the applicant in the proceedings, the complexity of the relevant law and procedure and the applicant's capacity to represent him or herself effectively (see Airey, pp. 14-16, § 26; McVicar, §§ 48 and 50; P., C. and S. v. the United Kingdom, no. 56547/00, § 91, ECHR 2002-VI; and also Munro, cited above).

29.
While Article 6(1) of the ECHR applies to both civil and criminal matters, the protections sets out in Articles 6(2) and (3) relate only to where a person is ‘charged with a criminal offence’. Due to the divergence between Member States of the Council of Europe in the classification of legal matters as being either ‘civil’ or ‘criminal’, the European Court of Human Rights has held that the concept of a ‘criminal charge’ should, in the context of the Convention, be interpreted as having an "autonomous" meaning and “not on the basis of their meaning in domestic law”.

31.
The amicus curiae submits that the starting-point for assessing whether a criminal rather than a civil claim is at issue, within the meaning of Article 6 of the ECHR are the three criteria listed in the Applicant’s submissions. This was confirmed by the Grand Chamber of the European Court of Human Rights in the case of Ezeh and Connors v The United Kingdom
 where at paragraph 82  the Court confirmed the approach in Engel v. the Netherlands and stated:

82. The Court notes that it remains undisputed that the starting-point, for the assessment of the applicability of the criminal aspect of Article 6 of the Convention to the present proceedings, is the criteria outlined in Engel and Others (cited above, pp. 34-35, §§ 82-83):

...[I]t is first necessary to know whether the provision(s) defining the offence charged belong, according to the legal system of the respondent State, to criminal law, disciplinary law or both concurrently. This however provides no more than a starting point. The indications so afforded have only a formal and relative value and must be examined in the light of the common denominator of the respective legislation of the various Contracting States.


The very nature of the offence is a factor of greater import. ...

However, supervision by the Court does not stop there. Such supervision would generally prove to be illusory if it did not also take into consideration the degree of severity of the penalty that the person concerned risks incurring. In a society subscribing to the rule of law, there belong to the 'criminal' sphere deprivations of liberty liable to be imposed as a punishment, except those which by their nature, duration or manner of execution cannot be appreciably detrimental. ...

83. It is on the basis of these criteria that the Court will ascertain whether some or all of the applicants were the subject of a 'criminal charge' within the meaning of Article 6 § 1.”

Accordingly the three criteria are (1) the domestic classification of the offence, (2) the nature of the charge and (3) the nature and severity of the penalty. 

32.
Insofar as the submissions of the Applicant, but not the Defendants, examine the European Court’s jurisprudence in relation to criteria 2 and 3, the amicus curiae will not rehearse same save to draw the Court’s attention to the following;

33.
In assessing the nature of the charge and the nature and severity of the penalty, the European Court has consistently held that its “established jurisprudence [is] that the second and third criteria laid down in Engel are alternative and not necessarily cumulative”.

34.
In relation to the nature of the offence, the European Court has held that whether “the offences in question were directed towards a group possessing a special status, namely prisoners, as opposed to all citizens” is a factor to be considered.

35.
In relation to the nature and severity of the penalty, the Court will consider not the penalty actually handed down, but the penalty “that the applicants risked incurring”.

36.
Thus the European Court in Ezeh and Connors observed: 

The nature and severity of the penalty which was “liable to be imposed” on the applicants (see Engel and Others, cited above, pp. 34-35, § 82) are determined by reference to the maximum potential penalty for which the relevant law provides (see Campbell and Fell, cited above, pp. 37-38, § 72; Weber v. Switzerland, judgment of 22 May 1990, Series A no. 177, p. 18, § 34; Demicoli v. Malta, judgment of 27 August 1991, Series A no. 210, p. 17, § 34; Benham, cited above, p. 756, § 56; and Garyfallou AEBE, cited above, p. 1810, §§ 33-34).

The actual penalty imposed is relevant to the determination (see Campbell and Fell, cited above, p. 38, § 73, and Bendenoun, cited above, p. 20, § 47) but it cannot diminish the importance of what was initially at stake (see Engel and Others, cited above, p. 36, § 85, together with Demicoli, Garyfallou AEBE and Weber, loc. cit.).”

37.
In basing its assessment on the third criteria in both the cases of Engel and Ezeh and Connors, the European Court classified certain charges as being essentially criminal in nature. Thus in Engel, the Court held that 2 days detention faced by Mr Engel was not sufficient to bring the matter into the criminal sphere, whereas the arrest of the other applicants in the case including Mr de Wit “did indeed come within the "criminal" sphere since their aim was the imposition of serious punishments involving deprivation of liberty”, notwithstanding that his final punishment was “12 days aggravated arrest only”.

38.
In the case of Ezeh and Connors, the periods of additional days detention in the same prison regime for the two applicants were 40 days and 7 days respectively and both were considered by the European Court to constitute criminal charges:

In these circumstances, the Court finds that the deprivations of liberty which were liable to be, and which actually were, imposed on the applicants cannot be regarded as sufficiently unimportant or inconsequential as to displace the presumed criminal nature of the charges against them.

39.
Once the matter is deemed to come within the definition of “criminal charge”, the rights accruing under Articles 6(2) and 6(3) of the ECHR arise. In the current case, the Applicant claims the right to legal representation, including legal aid representation. 

40.
After considering that a criminal charge did arise within the meaning of Article 6(1) in Ezeh and Connors, the Court upheld the Chamber’s earlier ruling that “the applicants were denied the right to be legally represented in the proceedings before the prison governor in violation of the guarantee contained in the second limb of Article 6 § 3 (c) of the Convention.” 
 On this basis, the Grand Chamber did not feel it necessary to consider whether the third limb of Article 6(3)(c) had been violated (namely the right to free legal aid).

41.
What is ultimately at stake for a debtor, under section 6 of the Enforcement of Court Orders Acts is the possibility that the debtor may be imprisoned for a period of up to three months. According to the jurisprudence of the European Court, the nature and severity of this penalty (in this case the penalty of one month’s imprisonment was actually imposed) would appear to bring it clearly into the criminal sphere and on that basis, subject the proceedings at issue to the scrutiny of the fair trial protections set out in Articles 6(2) and (3) of the ECHR.  

42.
If proceedings which hold out the possibility that a debtor may be liable for imprisonment for three months can be correctly classified as being criminal in nature, the question arises as to the precise point in the debt enforcement procedure at which criminal proceedings can be said to commence. Under the ECHR, the issue of the commencement of criminal proceedings is linked to the moment the person is charged.
 According to the European Court:

Whilst "charge", for the purposes of Article 6 § 1 (art. 6-1), may in general be defined as "the official notification given to an individual by the competent authority of an allegation that he has committed a criminal offence", it may in some instances take the form of other measures which carry the implication of such an allegation and which likewise substantially affect the situation of the suspect.

43.
The amicus curiae submits that the relevant point at which debt enforcement proceedings take on a clearly definable criminal character is at the latest the date at which proceedings are instituted for the arrest and imprisonment of the debtor. This is the point at which the liberty of the debtor comes into question. In the current case, this clearly occurs prior to the hearing on the Arrest and Imprisonment application. It may even occur prior to the application for the Instalment Order insofar as it follows that if the Debtor does not attend that hearing and the subsequent application for an Order for Arrest and Imprisonment, the finding of wilful refusal or culpable neglect will follow and the District Court will have little choice but to impose a custodial sentence. 
44.
If, as is submitted, it is accepted that the proceedings herein constitute criminal proceedings, attention turns to whether the protections afforded under sections 6(2) and 6(3) of the ECHR have been complied with. 

45.
Article 6(2) provides:

Everyone charged with a criminal offence shall be presumed innocent until proved guilty according to law. 
The presumption of innocence under this provision, is of course, synonymous with the similar constitutional protection as cited by Costello J in O’Leary v Attorney General.

46.
Where the determination of a ‘criminal charge’ occurs under Article 6(1) as is suggested here, the person must be charged with an offence in accordance with Article 6(2). In Phillips v United Kingdom
, the European Court expressed the matter thus:

However, whilst it is clear that Article 6 § 2 governs criminal proceedings in their entirety, and not solely the examination of the merits of the charge (see, for example, Minelli v. Switzerland, judgment of 25 March 1983, Series A no. 62, pp. 15-16, § 30; Sekanina v. Austria, judgment of 25 August 1993, Series A no. 266-A; and Allenet de Ribemont v. France, judgment of 10 February 1995, Series A no. 308), the right to be presumed innocent under Article 6 § 2 arises only in connection with the particular offence “charged”. Once an accused has properly been proved guilty of that offence, Article 6 § 2 can have no application in relation to allegations made about the accused’s character and conduct as part of the sentencing process, unless such accusations are of such a nature and degree as to amount to the bringing of a new “charge” within the autonomous Convention meaning referred to in paragraph 32 above (see Engel and Others v. the Netherlands, judgment of 8 June 1976, Series A no. 22, pp. 37-38, § 90).

47.
In addition to the rights accruing to an accused person under Article 6(1) in relation to the “equality of arms” provision, additional rights accrue. These include the right to silence, the principle against self-incrimination and the presumption of innocence.
  Thus in JB v Switzerland
, the fact that the applicant had received disciplinary fines totalling 3,000 Swiss Francs led to the European Court characterising the proceedings as not civil but criminal (applying the Engel test) for the purposes of Article 6(1), while the obligation on the applicant to produce documents which would have provided information about his income and thus his liability to tax and the fines for default thereof, constituted a violation of the right to silence and the privilege against self-incrimination, included in the right to fair trial under Article 6(1). 

48.
In addition to the safeguards under Article 6(1), additionally Article 6(3) provides the following rights:

Everyone charged with a criminal offence has the following minimum rights: 

a) to be informed promptly, in a language which he understands and in detail, of the nature and cause of the accusation against him; 

b) to have adequate time and facilities for the preparation of his defence; 

c) to defend himself in person or through legal assistance of his own choosing or, if he has not sufficient means to pay for legal assistance, to be given it free when the interests of justice so require; 

d) to examine or have examined witnesses against him and to obtain the attendance and examination of witnesses on his behalf under the same conditions as witnesses against him; 

e) to have the free assistance of an interpreter if he cannot understand or speak the language used in court. 

Of relevance in the present context is the right of an accused to know the case against him or her under Article 6(3)(a). However, where the conduct of an accused person has been the principal cause of not receiving notification of the charges against him or her, they cannot subsequently complain under Article 6(3)(a).

49.
Article 6(3)(b) provides that those charged with a criminal offence must have adequate time and facilities for the preparation of a defence and is closely linked to the right to legal representation under Article 6(3)(c). Most of the sparse case-law of the European Court on this point presupposes the presence of a legal representative for the accused. In this regard, the amicus curiae notes that there is a factual dispute between the parties on this point.
50.
Article 6(3)(c) provides for the right to defend oneself through legal representation or to receive such representation where not of sufficient means. The “interests of justice” is the prime criterion under this provision, alongside the financial means of the person, to be applied by the relevant court when deciding on whether legally aided representation is required. In R.D. v Poland
  the European Court described the interests of justice criterion in the following manner at para. 49:

There is, however, a primary, indispensable requirement of the “interests of justice” that must be satisfied in each case. That is the requirement of a fair procedure before courts, which, among other things, imposes on the State authorities an obligation to offer an accused a realistic chance to defend himself throughout the entire trial. In the context of cassation proceedings, that means that the authorities must give an accused the opportunity of putting his case in the cassation court in a concrete and effective way (see the Vacher v. France judgment cited above, ibid. § 30).

51.
Hence, the protection afforded in Article 6(3)(c) of the ECHR ensures that the accused person is in a position to present his case at the relevant trial in an effective manner with a realistic chance to defend himself. This echoes the words of the European Court in Artico v. Italy
, wherein it explained that the right to legal assistance guaranteed “effective assistance” from a lawyer and that the mere nomination of a lawyer would, of itself, be insufficient to secure the right. Other cases dealing with the right to legal representation are cited by both parties in their submissions. 

52.
As with the constitutional law issues outlined above, it is submitted that the interests of justice will differ from case to case. It is noted that the provisions of the Criminal Justice (Legal Aid) Act 1962 do not appear relevant to the District Court proceedings, although that legislation is the primary means by which the State discharges its obligations under Article 6(3)(c) – see Healy. The ECHR protection requires this Honourable Court to assess whether the mechanisms adopted by the State are sufficient to ensure that the right to legal assistance is protected in an effective manner for the Applicant’s case – i.e. was there any prospect for her securing legal assistance in the event she had no means to obtain a solicitor or counsel to face the charges against her arising at the Arrest and Imprisonment hearing. Again, the amicus curiae notes that there is a factual dispute between the parties on this point.
The Court’s attention is drawn to the case of Imbrioscia v. Switzerland
  wherein the European Court made the following comments about the way in which the right to legal representation was to be assessed. The European Court stated at para. 38 that:

While it confers on everyone charged with a criminal offence the right to "defend himself in person or through legal assistance ...", Article 6 para. 3 (c) (art. 6-3-c) does not specify the manner of exercising this right. It thus leaves to the Contracting States the choice of the means of ensuring that it is secured in their judicial systems, the Court’s task being only to ascertain whether the method they have chosen is consistent with the requirements of a fair trial.... 

53.
In addition, the Court points out that the manner in which Article 6 paras. 1 and 3 (c) (art. 6-1, art. 6-3-c) is to be applied during the preliminary investigation depends on the special features of the proceedings involved and on the circumstances of the case; in order to determine whether the aim of Article 6 (art. 6) - a fair trial - has been achieved, regard must be had to the entirety of the domestic proceedings conducted in the case...”
 
54.
There can be an overlap in the consideration of Articles 6(1) and 6(3)(c). Thus in Monnell and Morris v United Kingdom
, the Court decided to consider both Articles together:  

The principle of equality of arms is, however, "only one feature of the wider concept of fair trial" in criminal proceedings; in particular, "even in the absence of a prosecuting party, a trial would not be fair if it took place in such conditions as to put the accused unfairly at a disadvantage" (ibid., pp. 15 and 18, §§ 28 and 34).

In that case, where the defendants had free legal advice available in the form of Counsel, the Court found that Article 6(3)(c) was satisfied. The measures taken to satisfy Article 6 requirements are primarily a matter for State parties: 

It is not the Court's function to indicate the measures to be taken by national authorities to ensure that their appeals system satisfies the requirements of Article 6 (art. 6). Its task is solely to determine whether the system chosen by them in this connection leads to results which, in the cases which come before it, are consistent with the requirements of Article 6 (art. 6) (see, inter alia, the Quaranta v. Switzerland judgment of 24 May 1991, Series A no. 205, p. 15, para. 30).

55.
Article 6(3)(d) of the ECHR provides for the examination of witnesses. The provision applies to both an accusatorial system where the parties, subject to the control of the Court. call witnesses and an inquisitorial system where the Court itself decides what witnesses it wishes to hear. Under both systems “Article 6(3)(d) is intended to ensure… that the accused is placed on a footing of equality with the prosecution as regards the calling and examination of witnesses..”

56.
The references to the protections under Article 6 clearly have a degree of overlap with the constitutional protections enunciated previously and in that sense, it is submitted that the constitutional guarantee of fair procedures can be assessed by this Honourable Court both by reference to indigenous case law from the Superior Courts and by the jurisprudence of the ECHR on both the concept of equality of arms and the nature of the debt enforcement proceedings in issue and the procedural safeguards required in relation thereto. In this way, the comments of Hardiman J. in J.F. v. DPP are relevant because they require the State to ensure that an accused person can present his or her case in an effective manner in circumstances of “reasonable equality”. 

II Article 14 of the International Covenant on Civil and Political Rights

57.
 The amicus curiae draws attention to Article 14 of the International Covenant on Civil and Political Rights which sets out the right to a fair trial. Thus Article 14 provides, in part, that: 

1. All persons shall be equal before the courts and tribunals. In the determination of any criminal charge against him, or of his rights and obligations in a suit at law, everyone shall be entitled to a fair and public hearing by a competent, independent and impartial tribunal established by law… 

2. Everyone charged with a criminal offence shall have the right to be presumed innocent until proved guilty according to law. 

3. In the determination of any criminal charge against him, everyone shall be entitled to the following minimum guarantees, in full equality: (a) To be informed promptly and in detail in a language which he understands of the nature and cause of the charge against him; 

(b) To have adequate time and facilities for the preparation of his defence and to communicate with counsel of his own choosing; 

(c) To be tried without undue delay; 

(d) To be tried in his presence, and to defend himself in person or through legal assistance of his own choosing; to be informed, if he does not have legal assistance, of this right; and to have legal assistance assigned to him, in any case where the interests of justice so require, and without payment by him in any such case if he does not have sufficient means to pay for it; 

(e) To examine, or have examined, the witnesses against him and to obtain the attendance and examination of witnesses on his behalf under the same conditions as witnesses against him; 

(f) To have the free assistance of an interpreter if he cannot understand or speak the language used in court; 

(g) Not to be compelled to testify against himself or to confess guilt.

…

58.
It will thus be noted that these principles are consonant with those under Article 6 of the ECHR. 
III Article 5(1) of the ECHR:

59.
 Article 5(1) of the ECHR, protects the right to liberty and security of the person. This general right is subject to a number of exceptions which are listed exhaustively. If a form of detention does not come within the exceptions listed under Article 5 there will, a fortiori, be in breach of the ECHR. For present purposes the two relevant exceptions to consider are as set out in Article 5(1)(b:

1. Everyone has the right to liberty and security of person. No one shall be deprived of his liberty save in the following cases and in accordance with a procedure prescribed by law:

…

(b) the lawful arrest or detention of a person for non-compliance with the lawful order of a court or in order to secure the fulfilment of any obligation prescribed by law; 
60.
Article 1 of Protocol 4 of the ECHR is also directly engaged in the present proceedings, and is a very specific extension of the protection from arbitrary detention conferred by Article 5. Article 1 of Protocol 4 provides: 

No one shall be deprived of his liberty merely on the ground of inability to fulfil a contractual obligation. (Emphasis added)

61.
It is important to note that this Article is expressed in absolute terms. It is submitted therefore that any form of detention where the underlying cause is failure to repay debt calls for close and careful scrutiny to determine whether the detention arises “merely” for failure to fulfil the terms under which the debt was contracted. 

62.
Although the protection conferred by these Articles is not dependent on the operation of the other, it is submitted that it is useful to consider the relevance of both Articles to the system of debt enforcement in Ireland. In addition, as there is no clearly analogous constitutional provision to Article 1 of Protocol 4, an examination of Article 5 may assist the Court in considering the constitutional consideration herein (discussed further below).  In the present proceedings this is a significant issue as the Applicant submits in the first instance that Article 5(1)(b) has no applicability to the present proceedings, and that Article 1 of Protocol 4 is sufficient to dispose of the matter, and in the alternative that even if Article 5 is applicable the Order for Arrest and Imprisonment is a disproportionate interference with her right to liberty and a breach of that Article. In contrary fashion the Defendants assert that the Committal Order can only issue following non-compliance with a court order.

63. 
The list of exceptions to the right to liberty secured in Article 5 § 1 is an exhaustive one. Further, the European Court has indicated that only a narrow interpretation of those exceptions is consistent with the aim of the Article, namely, to prevent arbitrary deprivation of liberty (see, Giulia Manzoni v. Italy
). The amicus curiae submits that it is important to consider the exception under Article 5(1)(b) to determine whether it could justify in all circumstances the issuing of an Order for Arrest and Imprisonment  under section 6 of the Enforcement of Court Orders Acts 1926 and 1940.   

“Lawfulness”

64.
Under Article 5(1)(b) a period of detention will in principle be lawful if it is authorised by a Court Order (Benham v. the United Kingdom
). However, it is submitted that the lawfulness of the detention under Article 5(1)(b) not only depends on whether it is in compliance with the procedure prescribed by the domestic law, but  the deprivation should at the same time be consistent with the purpose of Article 5, namely to protect the individual from arbitrariness (See the Quinn v. France
). Therefore, a relevant consideration will be whether the law was formulated with sufficient precision to reasonably allow an individual to foresee the consequences of their acts (Steel and Others v. The United Kingdom 
).


65.
The amicus curiae observes that under the current legislative scheme, where an individual takes out a loan, although it is foreseeable that the debt will have to be repaid, it is questionable whether an individual could reasonably foresee the sanction of arrest and imprisonment as a  consequence of any inability to repay the loan.  This is so, if the Applicant’s argument in relation to section 6 is accepted, that the Order for Arrest and Imprisonment may be made without the debtor ever being present in Court prior to the Warrant being issued, and that in the course of the proceedings for enforcement of the debt the debtor is never formally put on notice of a possible penal sanction being imposed. This is aside from any factual dispute in relation to whether the Applicant in the present proceedings was properly notified of the application for the Instalment Order, the Instalment Order being made and the subsequent application for the Order for Arrest and Imprisonment. In this regard, it is noted that the submissions of the Second Named Notice Party and the Defendants strongly argue that the Plaintiff was properly notified. 
66.
In addition, the amicus curiae submits that the prohibition of imprisonment merely on the ground of inability to fulfil a contractual obligation under Article 1 of Protocol 4 would also militate against a debtor being in a position to foresee that, merely as a consequence of their inability to repay a loan, they might yet be deprived of their liberty under Article 5(1)(b).

67.
This is to be contrasted with the position under Order 46B of the Rules of the District Court
 which applies to an Application for Attachment in relation to a person who fails to comply with an Order of the District Court. The Application may be served with a notice requiring them to attend the Court to show cause for their failure to comply with the Order. Service under this Order must be affected in person, unless the Court “for good cause” directs otherwise. Most importantly, as noted by the Applicants Submissions, the Order must bear a penal endorsement.  An Order for Attachment to bring the person before the Court to answer for their contempt is a prerequisite to any Order for Committal issuing. Order 46B, in that regard more closely reflects the purpose of Article 5(1)(b) in that the detention is directed to addressing the contempt of Court, and contains procedural safeguards to obviate the possibility of arbitrary detention where the person through no fault of their own is unable to fulfil the terms of the Court Order.
68.
The penal endorsement and the requirement for personal service are directly relevant to the consideration of forseeability under Article 5(1)(b). It is noted that these procedural safeguards are absent from Order 10 and Order 53 of the Rules of the District Court which deals with service of notices in relation to failure to comply with an Instalment Order. 

69.
The second limb of Article 5(1)(b) provides that a detention may be lawful where it seeks to “secure the fulfilment” of an obligation.  To this end, at the very least, there must be an unfulfilled obligation incumbent on the person concerned and the arrest and detention must be for the purpose of securing its fulfilment and not only of a punitive character ( See Vaseliva v. Denmark
 ).  Although section 6 of the Enforcement of Court Orders Acts provides that an individual shall be entitled to be released immediately upon payment of the debt, it does not follow that the Order for Arrest and Imprisonment is sufficiently tailored for the purpose of securing that outcome. This is particularly so, if it is accepted that there is no absolute obligation on the Court to determine beforehand whether the person has the ability to repay the debt.
70.
Further, when considering the lawfulness of a detention under Article 5(1)(b) the proportionality of the deprivation of liberty is considered, thus a balance is drawn between the importance in a democratic society to ensure Court Orders and legal obligations are fulfilled against the individual’s right to liberty.  The relevant considerations in respect of whether a State has acted proportionately will be the duration of the detention, the nature of the obligation to be fulfilled, the person being detained and the particular circumstances leading to the detention (Nowicka v. Poland
). In the present proceedings regard must be had to the nature of the Court Order to be complied with. It is submitted by the amicus curiae that there can be no relationship of proportionality established between the detention under the Enforcement of Court Orders Acts, and the failure to comply with an Instalment Order if there is no meaningful examination of the person’s ability to comply with the Order before it was made. The amicus curiae also observes that the District Court has discretion to impose the maximum period of committal of three months for failure to comply with an Instalment Order irrespective of the size of the debt, and it is unclear how the sanction is related to the level of default. This submission is made separately from the discussion below in relation to Article 1 of Protocol 4, which further restricts the exception under Article 5(1)(b). 
71.
In Nowicka v Poland, which concerned detention for the purpose of carrying out a psychiatric examination of the person on foot of a Court Order, the European Court stated that:

As soon as the relevant obligation has been fulfilled, the basis for detention under Article 5(1)(b) ceases to exist.

Therefore the purpose of the detention is contingent on the ability to fulfil the requirements of a Court Order, and may not be justified on the mere possibility that the person might fulfil the requirement.

72.
In Saadi v The United Kingdom
, the Grand Chamber of the European Court reviewed its previous jurisprudence on the issue of lawfulness under Article 5(1) and stated as follows:

It is well established in the Court's case-law under the sub-paragraphs of Article 5 § 1 that any deprivation of liberty must, in addition to falling within one of the exceptions set out in sub-paragraphs (a)-(f), be “lawful”. Where the “lawfulness” of detention is in issue, including the question whether “a procedure prescribed by law” has been followed, the Convention refers essentially to national law and lays down the obligation to conform to the substantive and procedural rules of national law. Compliance with national law is not, however, sufficient: Article 5 § 1 requires in addition that any deprivation of liberty should be in keeping with the purpose of protecting the individual from arbitrariness (see, among many other authorities, Winterwerp, cited above § 37; Amuur, cited above, § 50; Chahal, cited above, § 118, and Witold Litwa, cited above, § 78). It is a fundamental principle that no detention which is arbitrary can be compatible with Article 5 § 1 and the notion of “arbitrariness” in Article 5 § 1 extends beyond lack of conformity with national law, so that a deprivation of liberty may be lawful in terms of domestic law but still arbitrary and thus contrary to the Convention.

While the Court has not previously formulated a global definition as to what types of conduct on the part of the authorities might constitute “arbitrariness” for the purposes of Article 5 § 1, key principles have been developed on a case-by-case basis. It is moreover clear from the case-law that the notion of arbitrariness in the context of Article 5 varies to a certain extent depending on the type of detention involved (see further below).

One general principle established in the case-law is that detention will be “arbitrary” where, despite complying with the letter of national law, there has been an element of bad faith or deception on the part of the authorities (see, for example, Bozano v. France, judgment of 18 December 1986, Series A no. 111; Čonka v. Belgium, no. 51564/99, ECHR 2002-I). The condition that there be no arbitrariness further demands that both the order to detain and the execution of the detention must genuinely conform with the purpose of the restrictions permitted by the relevant sub-paragraph of Article 5 § 1 ….

The notion of arbitrariness in the contexts of sub-paragraphs (b), (d) and (e) also includes an assessment whether detention was necessary to achieve the stated aim. The detention of an individual is such a serious measure that it is justified only as a last resort where other, less severe measures have been considered and found to be insufficient to safeguard the individual or public interest which might require that the person concerned be detained (see Witold Litwa, cited above, § 78; Hilda Hafsteinsdóttir v. Iceland, no. 40905/98, § 51, 8 June 2004; Enhorn v. Sweden, cited above, § 44). The principle of proportionality further dictates that where detention is to secure the fulfilment of an obligation provided by law, a balance must be struck between the importance in a democratic society of securing the immediate fulfilment of the obligation in question, and the importance of the right to liberty (see Vasileva v. Denmark, no. 52792/99, § 37, 25 September 2003). The duration of the detention is a relevant factor in striking such a balance (ibid., and see also McVeigh and Others v. the United Kingdom, applications nos. 8022/77, 8025/77, 8027/77, Commission decision of 18 March 1981, DR 25, pp. 37-38 and 42).

73.
In summary it is submitted by the amicus curiae that when one tests the scheme of the Enforcement of Court Orders Acts, and in particular section 6 thereof, against the indicia of “lawfulness” under Article 5(1)(b), there may be divergence between the two. First, the detention must genuinely conform with the purpose of Article 5(1)(b), and it is submitted that for the reasons stated the Order for Arrest and Imprisonment issued under section 6 may not. Further the Order must be necessary to achieve the stated aim, and again it is submitted that there is arguably little relationship between the detention under section 6, and compliance with the Court Order where there is an inability to pay, but even if there is such a connection, an Order for arrest and imprisonment is not necessarily the only measure to ensure repayment of the loan. It is for the State, in seeking to strike an appropriate balance between the right to liberty, and the interests protected under Article 5(1)(b) to put in place the necessary procedural safeguards.  However, other less severe measures do not appear to have been put in place by the State. It is submitted that in circumstances where there is a lack of a clear nexus between compliance with the Court Order or fulfilment of a legal obligation and the detention, there can be little legitimate public interest pursued by the detention particularly where it may not be a “last resort”. The amicus curiae respectfully submits that even taking Article 5(1)(b) alone without reference to Article 1 Protocol 4, section 6 of the Enforcement of Courts Orders Act 1926 and 1940 is not “lawful” in a number of respects as referred to in Saadi v United Kingdom  above.

IV Article 1 of  Protocol 4 of the ECHR:
74.
As noted above, Article 1 of Protocol 4 provides for a further restriction in relation to the permitted grounds under Article 5 for deprivation of liberty, namely, that no-one shall be deprived of his or her liberty merely on the ground of inability to fulfil a contractual obligation. Accordingly this is the primary ECHR provision relevant to the proceedings herein in contrast to the situation in the United Kingdom, where Protocol 4 has not yet been ratified by that State.

75.
In its Explanatory Report concerning Protocol 4 of the ECHR, the Committee of Experts
, stated that the insertion of  Article 1 of Protocol 4 was intended to reinforce Article 5 of the ECHR, which provides that no-one shall be deprived of his or her liberty save in the circumstances that are explicitly provided for within Article 5(1) of the ECHR, and in particular [the Protocol], is intended to prohibit the deprivation of liberty of an individual for the sole reason that an individual has no material means to fulfil his or her obligation.
 It follows that a Court Order that allows for the imprisonment of a person “merely” on the basis of non-fulfilment of a contractual obligation is not only in breach of Article 1 of Protocol 4 but may also be a breach of Article 5.
76.
Ovey and White point out that although imprisonment for debt may be permitted by Article 5(1)(b), this is restricted by Article 1 Protocol 4 (Jacob and White, The European Convention on Human Rights, 4th Edition,  at page 142): 

 “[h]owever, within the jurisdiction of States which have ratified the Fourth Protocol to the Convention, a restriction on detention in such cases is introduced by Article 1 of the Protocol.”  

77.
The Explanatory Report to the Protocol also explains the scope of Article 1 of Protocol 4, stating that it will not be engaged where, for example, the debtor acts with malicious or fraudulent intent; deliberately refuses to fulfil an obligation; or irrespective of the reasons, the debtor’s inability to meet a commitment is due to negligence (Explanatory Report: para 5). It is noted by Professors Hogan and Whyte, that where imprisonment is not solely attributable to inability to pay but is accompanied by a further element of maliciousness or fraudulent intent, the debtor may possibly be deprived of the protection under Article 1 of Protocol 4.
 
78.
It is submitted by the amicus curiae, that in order to ensure that Article 1 of Protocol 4 is complied with by the State, procedural safeguards must be put in place to determine whether an individual falls within the protection afforded by Article 1 of Protocol 4 , or not. In other words, compliance with Article 1 of Protocol 4 will be determined by reference to the procedural framework in place in the Member State to decide whether a person does not have the requisite means to repay a debt or comply with an Instalment Order, on the debt. An appropriate procedure, it is submitted, would determine either the applicability of the protection of Article 1, or whether there is a malicious or fraudulent intent, or a deliberate or negligent refusal to pay (which would take the debtor outside that protection). It is submitted therefore that, compliance with Article 1 of Protocol 4 in the context of the proceedings presently before the Court, must be assessed in light of the provisions of section 6 of Enforcement of Court Orders Acts. It is questionable in this regard, whether the State can be fully compliant with Article 1 of Protocol 4, in circumstances where there is no guarantee that there will be a meaningful examination of a debtor’s means (accompanied by other fair trial guarantees) before making an Instalment Order or more importantly issuing an Order for arrest and imprisonment. 
79.
In Christakis v. Cyprus
, the European Commission on Human Rights recalled that it is not prohibited under Article 1 of Protocol 4 to imprison an individual “if there are reasons apart from the material incapacity to fulfil contractual obligations, e.g. if the person deliberately refuses to fulfil an obligation”. The Defendants and Second Named Notice Party indeed refer to the fact that detention for deliberate refusal to fulfil an obligation may be justified. In Christakis, the Commission held in determining admissibility that the claim that the State had breached Article 1 of Protocol 4, was manifestly ill-founded in that case, noting that the “national courts had been satisfied of the applicants ability to repay the debt” and “ [m]oreover, the applicant ha[d] not submitted anything which could cast doubt on this finding.”
  In the particular circumstances the applicant had been before the domestic courts in relation to a debt on two previous occasions, and had agreed that he was in a position to pay the creditor and also had admitted that he had been negligent in not doing so.  This is to be contrasted to a case where no examination as to means had taken place before an Order for Arrest and Imprisonment was made.

80.
Although not strictly relevant to Article 1 of Protocol 4 as the United Kingdom has not ratified the said Protocol, it is submitted that   Lloyd and others v. The United Kingdom
, where the European Court found a breach of Article 5(1)(b) of the ECHR in respect of a detention order for the non payment of community fines, offers some assistance to this Honourable Court in considering the issues arising in the present proceedings.   In that case, the domestic law provided that prior to a domestic court granting an order for imprisonment in relation to the non-payment of fines, the domestic court should conduct an enquiry of means in the presence of the individual who owed the community fine. However, the applicants alleged that although an enquiry had been conducted by the domestic court it had not been a meaningful one.  

81.
The European Court, although strictly considering Article 5(1)(b) in terms of whether the Orders were “in accordance with a procedure prescribed by law”, referred to the domestic legislation noting that a meaningful enquiry was considered to be “central” to an order for detention, and also referred to the domestic case of Meara v. DPP where it was held that “the holding of a full means inquiry” was an essential prerequisite to a finding of “culpable neglect”.  Thus, it is submitted that it follows that a meaningful enquiry into the means of an individual would likewise be a necessary prerequisite to determining whether a person falls within the protective scope of Article 1 of Protocol 4. 
82.
More recently in Goktan v. France
 the European Court observed that although Article 1 of Protocol 4 did not arise in a system where an individual is imprisoned in respect of default of payment of fines imposed for criminal offences, as it prohibits imprisonment for debt solely when the debt arises under a contractual obligation, it nevertheless expressed reservations “…about the imprisonment in default system as such.”
 
83.
Both the Second Named Notice Party and the Defendants draw the Court’s attention to an early decision of the European Commission’s decision in X  v Federal Republic of Germany. The amicus curiae observes that this decision is not clearly on all fours with the present proceedings, in so far as the Court order in that case dealt with the refusal to swear an affidavit of means, and that alone. That Court Order was not designed to compel the payment of the debt, rather being directed to coerce the fulfilment of the legal obligation to complete an affidavit of means. On that basis it is not consonant with the issue in the proceedings presently before this Honourable Court.
83.
In the amicus curiae’s respectful submission it is difficult to reconcile the absolute terms of the right protected under Article 1 of Protocol 4 with the latitude accorded to the District Court under the Enforcement of Courts Orders Acts to carry out an examination of the debtor’s means prior to making an Instalment Order, and the further discretion afforded to the Court in deciding whether the debtor’s failure to comply with the Instalment Order was attributable to his wilful refusal or to his culpable neglect. Although the right not to be imprisoned merely for inability to fulfil a contractual obligation is an absolute one, and is not subject to questions of proportionality, or necessity in a democratic society, this is to be contrasted with the current system under Irish law where in fact a debtor may seemingly be imprisoned without the Court first assuring itself to the fullest extent possible as to the reason why the person has not complied with an Instalment Order in the first place.  This leaves open the possibility that the person could be imprisoned in circumstances where there is no question of wilful refusal or culpable neglect. 

84.
Although the amicus curiae cannot comment on the means of the Applicant in the present case or her ability to comply with the Instalment Order, it is submitted that in circumstances where a person, allegedly wholly dependent on social welfare, is required to pay €82 a week by Instalment Order, it should give rise to some concern, insofar as a breach of this Order subsequently results in an Order for Arrest and Imprisonment without the person ever having appeared in Court or having her means inquired into, as the Applicant alleges; the Defendants arguments on the factual situation in this case also being noted.     

V Article 11 of the International Covenant for Civil and Political Rights (ICCPR)

85.
The Commission also draws the Courts attention to Article 11 of the ICCPR which, similar to Protocol 4 Article 1 of the ECHR, provides that:

No-one shall be imprisoned merely on the ground of inability to fulfil a contractual obligation.

This is a mirror image at an international level, of Article 1 of Protocol 4 at a regional level. Therefore the State has without reservation undertaken at a regional and international level to respect this specific protection concerning the fundamental right to liberty, which is also regarded as a fundamental right in the Constitution. 

86.
The Human Rights Committee is the body entrusted with supervising and monitoring the implementation of the Covenant and the Protocols to the Covenant by State parties. It is composed of 18 independent experts with recognized competence in the field of human rights. The Committee issues general comments in relation to the interpretation of treaty articles and also periodic concluding observations in relation to each party State’s compliance with the Covenant. In this regard the Committee may be regarded as being the quasi judicial authority in relation to the interpretation and implementation of the Covenant.
87.
To date, Article 11 of the ICCPR has not been the subject of significant debate or comment, this is possibly because it is a protection that enjoys universal recognition as a fundamental right, and because of the unqualified nature of the right.  However the Human Rights Committee in its Concluding Observations on Ireland’s Third Periodic Report on the ICCPR, commented on the applicability of Article 11, to the current legal procedure for debt enforcement in Ireland. 

88.
 In its response to the Human Rights Committee’s ‘List of Issues’ submitted to the Irish Government (June 2008), the State defended the current legislative procedure as provided under the Enforcement for Court Orders Acts, stating that detention was imposed only where the Courts were satisfied that the failure to repay a debt was due to wilful failure or culpable neglect.  The Human Rights Committee, however expressed reservations in relation to the State’s compliance with Article 11, stating:

18. The Committee is concerned that the State party does not intend to amend the laws which may in effect permit imprisonment for failure to fulfil a contractual obligation (art. 11).

The State party should ensure that its laws are not used to imprison a person for the inability to fulfil a contractual obligation (art. 11).

89.
Further, of note is the fact that Article 20(1) of the International Convention on the Rights of Migrant Workers and Members of their Family, yet to be ratified by the State, provides for a similar prohibition of imprisonment for debt, as does Article 7 of the American Convention on Human Rights.

90.
Thus, the amicus curiae submits that the current legislation in place under the Enforcement Order Acts does not incorporate sufficient procedural safeguards to protect against imprisonment merely on the grounds of failure to fulfil a contractual obligation and may thus be in breach of Article 11 of the ICCPR.  
The South African Constitution
91.
In the case of Farieda Coetzee  v The Government of the Republic of South Africa
, the South African Constitutional Court had the opportunity to consider a constitutional challenge to legislation which allowed for imprisonment of a judgement debtor for purported contempt of Court, on the basis that it was a disproportionate and unjustified interference with the right to liberty under section 11 of the South African Constitution. That Court’s consideration of the matter reflects many of the issues for determination by this Honourable Court, particularly in relation to the Constitutional norms that apply, and the relevant rights protected under the ECHR. In its judgment the South African Court took into account the international consensus in relation to the prohibition of imprisonment for mere inability to fulfil a contractual debt. 

92.
Kriegler J in his judgment summarised the operation of the impugned legislation as follows:


[6] Sections 65A to 65M of the Magistrates Courts Act provide system for the enforcement of judgment debts. Under the system a judgment debtor who has failed to satisfy the judgment debt within 10 days of the date of the judgment can be required to attend a hearing at which an enquiry will be conducted by a magistrate into the financial position of the debtor, his ability to pay and his failure to do so. The magistrate may authorise property of or debts due to the judgment debtor to be attached in settlement of all or part of the debt, or the garnishing of emoluments which will accrue to the debtor from his or her employment. The debtor can also be ordered to pay the debt in full or in instalments. The system does not end there, however. It also provides for the magistrate to issue an order to commit the judgment debtor to prison for contempt of court for failure to pay the debt. This last option of the magistrate is the issue which has given rise to the constitutional challenge.

93.
The Judge considered that although the legislation seemed to be based on imprisonment only being imposed where the debtor has the means to pay the debt, he found on closer examination that the law did not “adequately distinguish between the fundamentally different categories of judgement debtors: those who cannot pay and those who can pay but do not want to.” He then went on to state that:

The system at issue is used most often for the collection of small debts usually of those who are poor and either illiterate or uninformed about the law or both. In the nature of things they do not enjoy legal representation. Imprisonment can and has been ordered without the debtor ever having notice of the original judgment or the notice to appear at the hearing. It can also be ordered without the uninformed or illiterate debtor having sufficient knowledge about the possibility of raising defences or the means of doing so. In the result, the provisions of the law can be used to imprison the debtor who is unwilling to pay his debt even though he has the means to do so, but can also be used (and they are indeed used) to imprison the debtor who simply is unable to pay the debt.

94.
The Court stated in concise terms that in testing the constitutionality of the legislation any law limiting the right to freedom must have a reasonable objective and the means for achieving that goal must also be reasonable. This formulation is in line with the approach of the European Court when testing the validity of any measure which constitutes an interference with a right protected under the ECHR, and as already discussed in relation to Article 5(1)(b). In the present case Kriegler J accepted that the impugned legislation had the legitimate aim to provide a mechanism for the enforcement of debts, however he did not accept that the means employed to achieve that goal were reasonable in that he considered that the legislation was overbroad in that it was aimed at the debtor who will not pay, but it “strikes at those who cannot pay and simply fail to prove this at a hearing often due to negative circumstances created by the provisions themselves.” Kreigler J identified seven reasons why the legislation was constitutionally indefensible:

1) The provisions allowed the person to be imprisoned without possibly having actual notice of either the original judgment or the hearing. In this regard Kriegler J noted that while notice was required in various forms under the legislation this did not need to be personal service.

2) The person could be imprisoned without being informed of the possible defences available to him, as the relevant notices did not have such a requirement.

3) The burden of proof on the debtor, while possibly justified in certain circumstances, was too widely couched and could still be prejudicial to the person genuinely unable to pay.

4) The factors which the debtor was required to prove under the legislation (in relation to wilful disposal of goods, squandering of money and incurring certain debts after the judgment date) were too unreasonably wide and unreasonably punitive. 

5) The provision allows a person be imprisoned without knowing the burden of proof they had to discharge and how to discharge it. In this regard Kriegler J suggested that there might be a duty on the Magistrate to explain those rights and duties to the debtor, but under the legislation there was no such express obligation.

6) Kriegler J contrasted the position of a criminal and a civil judgment debtor and felt it was not justified that the debtor would be treated more harshly than a criminal, in so far as the criminal would have the right to a fair trial with procedural safeguards, including the right to legal assistance at public expense if justice so requires, while the debtor had to fend on their own.

7) Finally the Court felt the legislation was unconstitutional as it did not allow the debtor have recourse to the Magistrate or higher authority once an order for committal was made even when the committal order was made in abstentia. 

95.
Didcott J and Sachs J both gave separate judgements while all agreeing with the finding of unconstitutionality. 

96.
Didcott J stated that the legislation had four “draconian” effects that made it unsound:

1) The legislation does not, in the first place, insist on the exhaustion by the creditor of his lesser remedies before he “throws the book” of prospective imprisonment at the debtor. In addition although when the matter comes before the Magistrate he has a number of alternatives open to him, “imprisonment is sanctioned as an initial alternative to them, not solely as a sequel to their unsuccessful pursuit.”

2) The second effect was that the legislation allowed the debtor to be imprisoned without a hearing, a fate never suffered by convicted criminals, and this was so in circumstances where there was no guarantee that notices served were properly received, even though served in accordance with the rules of court.

3) It was observed by Didcott J that even where relevant notices were received by the debtor, the ignorance of any defences open to the debtor might lead him not to attend Court as he might believe to do would have no effect, and this was so as the notices did not inform the debtor of such possible defences.

4) The final “ugly feature of the legislation” was the onus of proof on the debtor, who even if they came within one of the defences under the legislation, might not be in a position to prove this is so. The absence of legal representation was noted as a relevant factor in this regard if the person was impecunious. 

97.
While Didcott J took into account the interests of creditors, and the public interest in having credit available, he did not see this as justification for riding roughshod over the rights of debtors, which was what the impugned legislation allowed for.

98.
As the Court was faced with a consideration as to whether the impugned legislation was possibly severable to save those parts that were not necessarily unconstitutional, Sach J formulated the question to be addressed by the Court as follows:

Is imprisonment for debt in itself unconstitutional, or does it all depend on how it is done and against whom it is directed? This, to my mind, was the major issue raised in the present matter.

99.
To answer this question he undertook a more wide ranging examination of the history and rationale for the imprisonment of debtors to determine whether it might ever be justifiable and in what circumstances. While this Honourable Court, it is submitted, is faced with much narrower issues in relation to considering the Enforcement of Courts Acts, nonetheless the following passage is of some assistance in giving context to the present debate:

One justification of the necessity for retaining committal proceedings is that what we are really dealing with is not civil imprisonment at all but contempt of court. This indeed is the descriptive justification given in the texts of Sections 65A to 65M themselves for imprisonment of debtors in default. The institution of contempt of court has an ancient and honourable, if at times abused, history. If we are truly dealing with contempt of court then the need to keep the committal proceedings alive would be strong, because the rule of law requires that the dignity and authority of the courts, as well as their capacity to carry out their functions, should always be maintained. Yet are we in truth dealing with contempt of court? In answering this question it is useful to look at the context in which Sections 65A to 65M were adopted and the manner in which they have been interpreted until now. Legal history shows that Sections 65A to 65M are based on a confluence of two common law principles that were previously separate and to some extent even in conflict with each other. The first related to imprisonment for civil debt, which went back to Roman times; the second was the concept of contempt of court, in terms of which persons could be fined or committed to prison for challenging the dignity or authority of a court, usually because of defying a court order. In respect of contempt of court, the common law drew a sharp distinction between orders ad solvendam pecuniam, which related to the payment of money, and orders ad factum praestandum, which called upon a person to perform a certain act or refrain from specified action. Failure to comply with the order to pay money was not regarded as contempt of court, whereas disobedience of the latter order was. Thus, civil imprisonment for failure to pay a debt was a remedy in its own right, not dependent on proof of contempt of court. Conversely, contempt of court proceedings were not used against defaulting judgment debtors. 
The purport of legislation adopted in the mid-1970's was to reverse the situation: civil imprisonment as an institution was to be abolished, while failure to pay a judgment debt was to give rise to liability to be imprisoned for contempt of court. Sections 65A to 65M, introduced into the Magistrates' Courts Act in 1976, authorized the committal to prison for contempt of court of debtors who had defaulted on judgment debts. The Abolition of Civil Imprisonment Act 2 of 1977, on the other hand, purported to get rid of civil imprisonment, though it did keep alive committal proceedings in the Magistrates Courts. Judges of the Supreme Court were, however, unconvinced either that civil imprisonment had been abolished or that the real reason why debtors in the Magistrates Courts were being committed to prison was for contempt of court. Looking at the legislative history, Van Dijkhorst J felt compelled to declare that "die daad wat strafbaar gestel word is ... die wanbetaling van die vonnisskuld" (the act that is made punishable is the failure to pay judgment debt), and that in reality civil imprisonment was re-introduced "onder die dekmantel van minagting van die hof" (under the cloak of contempt of court). In another case, the court commented that if regard was had to the wording of Section 65A(1) and 65F(1) "the so-called contempt of court is a failure to satisfy a civil judgment". In both cases, the court observed that the sections concerned made drastic inroads into the freedom of the individual and had accordingly to be interpreted restrictively rather than extensively.

100.
The assessment of the South African Constitutional Court is relevant to the present case in a number of respects. The South African Court paid particular attention to the procedural safeguards available to the judgment debtor faced with proceedings under their enforcement legislation, and many of the defects they found; in relation to the service of notices, the burden of proof, the availability of defences, and the possibility that an Order for committal could issue without the debtor ever having to be present before the Court, were all factors that weighed against the constitutionality of the legislation in light of the right to liberty. The Court also regarded the possible absence of legal representation being available to the impecunious debtor was also a factor that had to be weighted in the balance. In this regard while not enunciating an entitlement to be legally aided in such circumstances, the Court clearly considered that there was a heightened obligation on the State to protect the procedural safeguards available to the debtor by casting the obligation on the State to inform the debtor of their rights, and not having an overly onerous burden of proof to be discharged. In this regard, it is submitted by the amicus curiae, that the provision of legal aid assistance may be the only way to discharge this obligation in our adversarial system.  The Court also considered whether the legislation was “necessary” and “proportionate” to the goal to be achieved of enforcing debt, and protecting the rights of creditors and found that it was not, particularly in light of the other remedies available to creditors. These are all matters relevant to these proceedings. 

D 
INTERPRETATION OF THE CONSTITUTION IN LIGHT OF INTERNATIONAL STANDARDS
101.
At issue in these proceedings is, inter alia, the correct interpretation of the fundamental rights provisions of Articles 38, 40.3 and 40.4 of the Constitution as those rights impact on the impugned provisions of the Enforcement of Courts Orders Acts. The amicus curiae submits that, when considering the constitutionality of the impugned provisions, the interpretation and understanding of the relevant constitutional provisions ought to be informed by the provisions of international Conventions ratified by the State. This issue is addressed at paragraphs 8.2 and 8.3 of the Applicant’s submissions but not by the Defendants who argue that there is no necessity to consider the constitutional or convention issues raised herein – see paragraphs 1 and 16-19. 
102.
The amicus curiae submits that, insofar as this Honourable Court considers there is a requirement to consider the human rights issues herein (and it is noted that the liberty of the person is involved, while the impugned legislation remains on the statute books and noting also the Article 13 ECHR requirement of an effective remedy where convention rights are engaged), in the event of any conflict between the provisions of an international convention and any provision within the domestic legal framework, effect must of course be given to the domestic provisions. To do otherwise would be to ignore the rule embodied in Article 29(6) of the Constitution that no international agreement shall be part of the domestic law of the State save as may be determined by the Oireachtas and would also amount to disregard of Article 15.2.1º which confers the sole and exclusive law making power in the State upon the Oireachtas.
 

103.
Thus, any attempt to use the provisions of unincorporated international law, whether on the assertion that the provisions ought to be regarded as “generally recognized principles of international law” referred to in Article 29.3 of the Constitution or otherwise, as a basis for challenging the validity of any rule of domestic law is doomed to failure.
 Nonetheless the Courts have on a number of occasions shown a willingness, in the absence of conflict between domestic and international provisions, to consider the terms of such international instruments with a view to informing their understanding of the applicable constitutional standards and the amicus curiae submits that this approach by the Courts has some considerable implications for the proceedings herein.

104.
Thus, for example, in State (Healy) v Donoghue,
 the Supreme Court had regard to the terms of Article 6 of the ECHR when considering the scope of the right to legal aid under Irish law. Although the ECHR at that time had been ratified by Ireland but not incorporated into the domestic legal system, O’Higgins CJ nevertheless stated that:


“it is sufficient to say that the existence of the Convention demonstrates clearly  that it was … generally recognized throughout Europe that, as one of his minimum rights, a poor person charged with a criminal offence had the right to have legal assistance provided for him without charge”.

105.
The Supreme Court was therefore willing to have regard to an unincorporated international instrument in the context of its interpretation of the constitutional guarantee of the right to a trial in due course of law as protected in Article 38 and of the guarantees set out in 40.3 of the Constitution. In this case, the Court saw the acknowledgement of the right to legal aid under the ECHR as significant in its confirmation of the generally recognised existence of such a right.

106. 
Reference is also made to the case of O’Leary v Attorney General,
 cited in the Applicant’s submissions at paragraph 35 wherein Costello J considered the constitutional status of the presumption of innocence (in the context of the guarantee of a trial in due course of law pursuant to Article 38 of the Constitution), by reference to Article 6(2) of the ECHR, Article 11 of the UN Universal Declaration on Human Rights 1948, Article 8(2) of the American Convention on Human Rights and Article 7 of the African Charter of Human Rights.

107.   Further examples of such judicial willingness can be found in the judgments of the Supreme Court in Rock v Ireland
 and Murphy v I.R.T.C.
 in which the principle of proportionality (and the parameters of that principle), as expounded in the jurisprudence of the European Court of Human Rights, was adopted and employed in a domestic context prior to the incorporation of the ECHR. In similar vein reference is made to the international standard of proportionality referred to in the judgments in Heaney v Ireland 
 and In re the Employment Equality Bill 1996
 referred to in the Applicant’s submissions at paragraphs 8.10-8.11.
108.
Indeed, unincorporated international law provisions may have indirect effect through the operation of a presumption of compatibility of domestic law with international obligations. In State (DPP) v Walsh,
 Henchy J expressed the view that our domestic laws are generally presumed to be in conformity with the then unincorporated ECHR. The notion of such a presumption was endorsed by O’Hanlon J, in support of his view that the provisions of the ECHR, then unincorporated, ought to be considered by Irish judges when determining what public policy was: Desmond v Glackin (No.1).
 Reference is also made to the judgment of Finlay-Geoghegan J in Nwole v Minister for Justice,
 when considering aspects of the asylum application process as it applied to minors. The learned judge stated that:


The provisions of the Refugee Act of 1996 [regarding the processing of applications for asylum] must be construed, and its operation applied by the authorities, in accordance with the Convention on the Rights of the Child which has been ratified by Ireland.

109.
It is thus clear that Finlay Geoghegan J was willing to have regard to the terms of an international agreement in her consideration of the rights of minors in the asylum process in this jurisdiction. Likewise, in Bourke v Attorney General,
 the Supreme Court, when interpreting the meaning of the term “political offence” in Section 50 of the Extradition Act 1965 placed reliance upon the meaning attributed to same in the European Convention on Extradition, and also upon the travaux preparatoires thereof.

110.
It is also of interest to note that the approach advocated by the amicus curiae corresponds with the practice often adopted by the European Court of Human Rights wherein the Court has considered the provisions of relevant international law provisions when considering the meaning and parameters of rights protected under the ECHR. One clear example is to found in the judgment of the Court in Chapman v United Kingdom
. In the course of considering the relevance of Article 8 of the ECHR to the circumstances of a woman, a Gypsy, who argued that the actions of the relevant public authorities interfered with her pursuit of her right to pursue a nomadic lifestyle, the Court had considered the Council of Europe Framework Convention on the Protection of National Minorities and also to certain measures adopted by the institutions of the European Union before reaching its conclusions as to the applicability of Article 8 to claims based upon the right “to pursue a gypsy way of life”. 
111.
Thus, it is submitted that the Courts have shown a willingness to use non-binding instruments to inform the understanding of specific and consistent constitutional provisions to which the non-binding international provision may be “pinned”. The international instrument may be seen both as a buttress and a guide to existing constitutional guarantees, as far as the interpretation of the impugned provisions before the Court are concerned. The amicus curiae is of the opinion that it is entirely appropriate that the Constitution and the guarantees there under should be informed by international treaties ratified by the State, where such a state of affairs is possible, and thus endorses the above approach in the context of the proceedings herein. 
112. 
The above argument regarding the role to be played by international law in informing our understanding of constitutional provisions applies equally in relation to the ECHR. In addition, however, to that role, direct reliance may be placed upon the ECHR in a domestic context since the implementation of the European Convention on Human Rights Act 2003 (ECHR Act). The Long Title to the ECHR Act makes clear that since the date of the legislation’s enactment (1 January 2004), the ECHR Act gives “further effect … subject to the Constitution, to certain provisions of the Convention for the Protection of Human Rights and Fundamental Freedoms … and certain Protocols thereto”.  The applicability of the ECHR Act to the proceedings herein is referred to at paragraph 2 of the Defence and at paragraph 6.1 of the Applicant’s submissions and the amicus curiae adopts the Applicant’s submission that the ECHR provisions have force of law through the ECHR Act’s provisions, save to the exclusions specified therein.. 

113.
In relation to the applicability of the ECHR Act to the proceedings herein, the  amicus curiae respectfully refers to Section 2 under which the courts are, since January 2004, required to interpret and apply statutory provisions in a manner which is compatible with the State’s obligations under the ECHR, although this is subject to the rules of law on interpretation and such application. 

114.
The Court’s attention  is also drawn to s.6 of the Interpretation Act 2005, which 
provides:

In construing a provision of any Act… a court may make allowances for any changes in the law, social conditions, technology, the meaning of the words used in that Act...and other relevant matters, which have occurred since the passing of that Act..., but only in so far as its text, purpose and context permit.



The express limitation on this aid to interpretation in the section itself is acknowledged. However, it is suggested that the Interpretation Act 2005 illustrates that changed circumstances since the passing of legislation can be taken into account by a court in construing other legislation.

115.
In relation to Section 3 of the ECHR Act, cited in the Applicant’s submissions at paragraphs 13.1-13.3 in relation to the Applicant’s entitlement to damages, but not addressed by the Defendant, the amicus curiae submits that any finding of a breach of statutory duty under section 3(1) may leave open to the Court the reliefs available under Order 84 of the Rules of the Superior Courts. In this regard, reference is made to sections 2(1) and 4 of the ECHR Act and to Article 13 of the ECHR, which requires that “everyone whose rights and freedoms as set forth in this Convention are violated shall have an effective remedy before a national authority..” and which provision is included in the definition of “Convention provisions” under section 1 of the ECHR Act. Section 3(2) provides for a possible remedy in damages where public bodies act incompatibly with Convention provisions under subsection 1 of the section. 

116.
In respect of the statutory duty under section 3(1) of the Act that ‘every organ of the State’ is required to perform its functions in a manner compatible with the ECHR, absent any statutory provision or rule of law negating this duty, the amicus curiae respectfully draws attention to the fact that the courts themselves are not included in the definition of “organ of the State” under section 1 thereof, although like all arms of the State they are included in the consideration given by the European Court in cases before it.

117.
Reference is also made to the fact that under section 5 of the ECHR Act, this Honourable Court may “having regard to the provisions of section 2, on application to it in that behalf by a party, or of its own motion” make a declaration of incompatibility as defined “where no other legal remedy is adequate and available”. It is submitted that any such exercise by this Honourable Court requires a consideration of a declaration of unconstitutionality of the legislative provision impugned by a litigant before considering section 5 of the ECHR Act. This is because a declaration of unconstitutionality may provide a more effective form or relief than that afforded by a declaration of incompatibility under section 5 of the ECHR Act insofar as a litigant obtaining such a declaration has no right to compensation, while the legislation in question continues to have legal force and power unless and until it is amended by the Oireachtas.
E
CONCLUSION
118.
Accordingly it is respectfully submitted that this Honourable Court may consider both the Constitutional and ECHR obligations arising herein by reference both to the jurisprudence of the Superior Court and that of the European Court of Human Rights. Consideration of the ECHR principles may thus inform the Constitutional interpretation and the provisions of the ECHR Act. 
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