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A. Introduction:

1. This submission is filed by the amicus curiae pursuant to the Order of this Honourable Court made on the 11th November, 2005, which allowed the amicus curiae to appear in these proceedings pursuant to s.8(h) of the Human Rights Commission Act, 2000. The amicus curiae has undertaken to ensure that its submissions are as brief as possible and that they do not duplicate arguments put forward by the other parties. 
2. The amicus curiae seeks to draw the attention of this Honourable Court to certain interpretative principles that may assist this Honourable Court’s determination of the substantive matters before it. As such, the amicus curiae does not seek to make submissions on all of the issues between the respective parties. The amicus curiae views the Constitutional law issues as those deserving prime consideration in this case, with further consideration of the extent to which European Convention on Human Rights (hereafter the ECHR) principles may inform the Constitutional interpretation. 

3. In this regard, the Constitutional dimension of the right to a fair trial may be informed by the principles developed under both the ECHR and other international law standards. Thus, the ECHR case law on the right to a fair trial is referred to when discussing the Constitutional law issues, where appropriate, in the submissions. 
4. It is submitted that this case throws up issues involving:

a. The sequence in which issues of constitutional law and ECHR issues raised should be addressed by this Honourable Court having regard to the European Convention on Human Rights Act 2003;

b. The constitutionality of s.2 of the Criminal Justice (Legal Aid) Act 1962 in light of the guarantee to provide a fair trial;

c. If necessary, the compatibility of s.2 of the Criminal Justice (Legal Aid) Act 1962 with the ECHR (under s.5 of the European Convention on Human Rights Act 2003) in light of the relevant jurisprudence from the European Court of Human Rights.

B. Order in which issues raised should be addressed: 

5. In her judgment the Honourable Miss Justice Laffoy (hereafter Laffoy J.) held that she would first consider whether s.2 of the Criminal Justice (Legal Aid) Act 1962 (the 1962 Act) was incompatible with the State’s obligations under the ECHR. Thereafter, Laffoy J. decided that if she was satisfied that there was no such violation of the ECHR by the 1962 Act then she would go on to consider whether s.2 of the 1962 Act was invalid having regard to the provisions of the Constitution. It is respectfully submitted that this is an inappropriate approach to this issue and the amicus curiae notes the Respondent’s view on this matter.
6. Before dealing with the sequence in which such issues are addressed in this case it is submitted that in some cases (although not in these proceedings) it may not be necessary for the Superior Courts to adjudicate on whether a legislative provision is incompatible with the ECHR and/or also consider the constitutionality of the said legislation. Under s.2 of the European Convention on Human Rights Act 2003 (the 2003 Act) the courts are required to interpret and apply statutory provisions in a manner which is compatible with the State’s obligations under the ECHR, although this is subject to the rules of law on interpretation and application. 
7. Furthermore, s.3 requires every “organ of the State” to perform its functions in a manner compatible with the State’s obligations under the ECHR, although this is also subject to any statutory provision or rule of law that may be applicable. Accordingly, the courts may not be required to deal with issues under s.5 of the 2003 Act in every case raising an ECHR issue if either of these sections in the 2003 Act can be applied. However, it is not contended that either s.2 or s.3 of the 2003 Act affects the material questions before this Honourable Court in these proceedings. 

8. For these proceedings it is submitted that a number of considerations are relevant to the sequence in which constitutional law issues and ECHR issues should be addressed by this Honourable Court. It is acknowledged that the Superior Courts apply a principle of self-restraint in relation to the adjudication of the constitutionality of a legislative provision unless it is shown that it is necessary to address the issue to provide an adequate remedy in the proceedings. This rule of self-restraint is subject to being superseded by legislative intervention by the Oireachtas. It is contended that such legislative intervention has occurred in the European Convention on Human Rights Act 2003 (the 2003 Act). 

9. The wording of s.5 of the European Convention on Human Rights Act 2003 (the 2003 Act) itself assumes some importance where it provides:

(1) In any proceedings, the High Court, or the Supreme Court when exercising its appellate jurisdiction, may, having regard to the provisions of section 2, on application to it in that behalf by a party, or of its own motion, and where no other legal remedy is adequate and available, make a declaration (referred to in this Act as ‘‘a declaration of incompatibility’’) that a statutory provision or rule of law is incompatible with the State’s obligations under the Convention provisions. (emphasis added)
(2) A declaration of incompatibility—

(a) shall not affect the validity, continuing operation or enforcement of the statutory provision or rule of law in respect of which it is made...”

10. Section 5 of the 2003 Act provides the machinery for the Superior Courts to decide that a legislative provision is incompatible with the ECHR. However, such a declaration does not operate to invalidate the continuing effectiveness of the legislation so declared to be incompatible. As such, the remedy that is available under s.5 of the 2003 Act is limited. A litigant obtaining such a declaration has no right to compensation and the legislation in question continues to have legal force and power unless and until it is amended by the Oireachtas. Thus, s.5 of the 2003 Act is in harmony with the Long Title to the 2003 Act where it states that further effect is given to the ECHR “subject to the Constitution.”
11. It is submitted that the statement in the Long Title that further effect is being given to the ECHR “subject to the Constitution” ensures that the role of the Constitution, as the primary instrument for the protection of a person’s fundamental and human rights, is respected. In that way, the role of the ECHR in Irish law is subordinate to the Constitution because a constitutional declaration of invalidity means that the law in question is invalid and of no further effect. 

12. Accordingly, it is submitted that this Honourable Court, in assessing the sequence of issues to be resolved by it, must determine whether it should address the constitutional validity of s.2 of the 1962 Act before its alleged incompatibility with the ECHR (under s.5 of the 2003 Act) from that starting point. When compared with the constitutional law remedy open to the Plaintiff it is submitted that the declaration of incompatibility cannot determine and dispose of the dispute between the parties without consideration of the constitutional law point. In those circumstances, it is submitted that it is clear that this Honourable Court is required to deal with the constitutional validity of the relevant section of the 1962 Act before it deals with an incompatibility issue under s.5 of the 2003 Act. 

13. Support for this proposition is evident from the wording of s.5 of the 2003 Act itself. Under s.5 of the 2003 Act, the Superior Courts are empowered to make such a declaration “where no other legal remedy is adequate and available” so that the wording of the 2003 Act is clear in its terms and effect. It is submitted that such an exercise by this Honourable Court includes a consideration of a declaration of unconstitutionality of the legislative provision impugned by a litigant before considering s.5 of the 2003 Act. This is because a declaration of unconstitutionality may provide a more effective form or relief than that afforded by a declaration of incompatibility under s.5 of the 2003 Act. 

14. Accordingly, it is respectfully submitted on behalf of the amicus curiae that the correct application of s.5 of the 2003 Act requires that the constitutional validity of s.2 of the 1962 Act is considered before any assessment of the incompatibility of the section with the ECHR is addressed by this Honourable Court. Hence, the amicus curiae joins with the Respondents in their submissions on this point. As the Constitutional interpretation may be informed by ECHR principles it may be appropriate for those relevant ECHR principles to be ventilated as the parties have done in their submissions.
C. Constitutional law considerations:

(i) The constitutional right to fair procedures:
15. The amicus curiae submits that the constitutional protection for fair procedures contains within it an entitlement that an accused person can present his/her defence to the trial court in a meaningful and effective manner. Part of this protection for an accused person is the provision, where that person’s financial means qualify him/her for same, of legally aided representation for the trial itself. It is submitted that this protection has developed to ensure that the interests of justice in a fair trial process are protected. Arising from that, it is contended that this Honourable Court must approach the issues in this case by reference to whether the interests of justice in a fair trial for the Plaintiff are secured by the terms of s.2 of the Criminal Justice (Legal Aid) Act 1962 (the 1962 Act). 

16. In that regard, it is submitted that the High Court applied an inappropriate standard in its assessment of the issue. In her judgment, Laffoy J. stated, at [2005] 2 I.L.R.M. 1 at page 32, that she would decide the case by reference to whether it could be shown as “a matter of probability” that the legal assistance afforded to the Plaintiff under the 1962 Act would be ineffective. In doing so, Laffoy J. had made a finding, at page 21 of the report, that 

“[I]t has not been established that a qualified solicitor on the legal aid panel exercising normal professional skill and care cannot afford effective and practical representation for a person being tried in the District Court on the charges of the type which the plaintiff is facing...”

17. Even so, Laffoy J. did state, at page 30 of the report, that there would be a “numerical disadvantage” between both sides if the trial proceeded in that manner but that it was not shown that the lawyer defending him could not represent that person “effectively”. However, it is submitted by the amicus curiae that a number of considerations arise in relation to the legal representation to be afforded by the State to a defendant through the legal aid system that are wider than the matters referred to by Laffoy J. in her judgment and which are concerned with an overall assessment of the interests of justice for the trial of the Plaintiff. It is also submitted that this is consistent with the ECHR jurisprudence on the matter, which is considered further below. 
18. These interests include that of the accused person to a fair trial and a separate interest held by the State and the community at large in prosecuting crime. In addition, it is submitted that there is a public interest in ensuring that no trial occurs otherwise than in due course of law, as is expressed by Article 38.1 of the Constitution itself. These are all relevant to the overall adjudication of where the interests of justice are concerned in determining the level of representation that is required for the Plaintiff’s case. 

19. In this regard, it is submitted by the amicus curiae that it is appropriate to apply a test that the Plaintiff must show a “real risk” of an unfair trial in order to show that s.2 of the 1962 Act is unconstitutional, while affording due respect for the presumption of constitutionality that attaches to the section. This test is used in relation to judicial review applications that seek to prohibit criminal trials and is well-established. The test was expounded in the following terms by the Supreme Court in Z. v. Director of Public Prosecutions [1994] 2 I.R. 476 at p. 506, wherein Finlay C.J. stated: 

“[T]he onus of proof which is on an accused person who seeks an order prohibiting his trial on the ground that circumstances have occurred which would render it unfair is that he should establish that there is a real risk that by reason of those circumstances ...he could not obtain a fair trial.”
This has been re-affirmed in recent times by the Supreme Court in McFarlane v. DPP [2007] 1 I.R. 134, wherein Hardiman J. stated at p.145 that the onus of proof was

“not a burdensome onus of proof: what is in question, after all, is the demonstration of a real risk, as opposed to an established certainty, or even probability of an unfair trial.”
20. It is submitted that the “real risk” test is appropriate as part of the assessment to be undertaken by this Honourable Court in determining the issues before it in relation to the legal representation that is required to give effect to a fair trial. To the extent that Laffoy J. applied a “probability” test in her analysis of the evidence in the High Court judgment it is respectfully contended that this was an incorrect standard of proof to apply. 

21. Furthermore, it is submitted that this Honourable Court must consider the overall “interests of justice” that are served by the right to legal representation in its consideration of the issue. Support for this is found in the judgment of O’Higgins C.J. in State (Healy) v. O’Donoghue [1976] I.R. 325 at p. 349, wherein he declared:

“[I]t is clear that the words “due course of law” in Article 38 make it mandatory that every criminal trial shall be conducted in accordance with the concept of justice, that the procedures applied shall be fair, and that the person accused shall be afforded every opportunity to defend himself. If this were not so, the dignity of the individual would be ignored and the State would have failed to vindicate personal rights.”
This finds expression in s.2 of the 1962 Act because it applies the “interests of justice” criterion in deciding whether legal aid should be granted to an accused person’s defence and also in Article 6(3)(c) of the ECHR as it uses the “interests of justice” as one of two primary criteria for determining whether legally aided assistance is required in a given case. This lends credence to the proposition that this Honourable Court must view the issues in this case in the context of the interests of justice.

22. Thus, the right to legally aided representation is to give practical effect to the procedural rights afforded to an accused person during a trial and ensure that each criminal trial is conducted in accordance with the concept of justice. That will ensure that the accused person can enforce the procedural rights afforded to him or her under the Constitution and under Re Haughey [1971] I.R. 217 during that trial. 

(ii) Equality of arms guarantee  a constitutional protection:
23. It is inherent in the constitutional protection of fair procedures that there must be a fair opportunity between both sides to present their case. This has also been referred to by the Superior Courts. In J.F. v. DPP [2005] 2 I.R. 174 Hardiman J. commented that the constitutional right to fair procedures gave expression to the principle under the ECHR that an accused person should be afforded “equality of arms” in a criminal trial. In other words, the requirement of fair procedures and the principle of “equality of arms” are synonymous with each other in terms and effect. Having cited the Re Haughey rights afforded to an accused person in a criminal trial, Hardiman J. observed at p.183 that: 

“The point here is that égalité des armes is not a new concept but rather a new and striking expression of a value which has long been rooted in Irish procedural law. In Steel and Morris v. United Kingdom (Application 68146/01) (Unreported, European Court of Human Rights, 15th February, 2005), the European Court of Human Rights said:-

"50. The adversarial system … is based on the idea that justice can be achieved if the parties to a legal dispute are able to adduce their evidence and test their opponent's evidence in circumstances of reasonable equality…

59. The Court recalls that the Convention is intended to guarantee practical and effective rights. This is particularly so of the right of access to court in view of the prominent place held in a democratic society by the right to a fair trial (see  Airey v. Ireland  (1980) E.H.R.R. 305). It is central to the concept of fair trial, in civil as in criminal proceedings, that a litigant is not denied the opportunity to present his or her case effectively before the court and that he or she is able to enjoy equality of arms with the opposing side."
At para. 61, addressing the question of legal aid, the court went on:-

"The question whether the provision of legal aid is necessary for a fair hearing must be determined on the basis of the particular facts and circumstances of each case and will depend inter alia on the importance of what is at stake for the applicant in the proceedings, the complexity of the relevant law and procedure and the applicant's capacity to represent himself or herself effectively."

24. In that sense, it is submitted that the constitutional guarantee of fair procedures can be assessed by this Honourable Court both by reference to indigenous case law from the Superior Courts and by the jurisprudence of the ECHR on the concept of equality of arms. In this way, the comments of Hardiman J. in J.F. v. DPP are relevant because they require the State to ensure that an accused person can present his case in an effective manner in circumstances of “reasonable equality”. 

25. This is echoed in the approach under Article 6 of the ECHR, where the European Court of Human Rights has commented in Borgers v. Belgium (1993) 15 EHRR 92 at para. 24 that the development of the concept of what constituted a fair trial was an ongoing process 

“notably in respect of the importance attached to appearances and to the increased sensitivity of the public to the fair administration of justice.”
Hence, the ECHR protections are also cognisant of the development of standards in relation to criminal trials over time and the appearance of fairness in proceedings, which is signified by the guarantee of equality of arms. 

26. This protection is also embodied in Article 14 of the United Nations International Covenant on Civil and Political Rights as the State is a party to this Convention. Article 14 sets out the provision that protects the right to a fair trial and Article 14(3) provides, in part, that: 

“In the determination of any criminal charge against him, everyone shall be entitled to the following minimum guarantees, in full equality:


...
(d) To be tried in his presence, and to defend himself in person or through legal assistance of his own choosing; to be informed, if he does not have legal assistance, of this right; and to have legal assistance assigned to him, in any case where the interests of justice so require, and without payment by him in any such case if he does not have sufficient means to pay for it.”

27. In addition, the European Court’s comments about legal aid in Steel and Morris are cited with approval by Hardiman J. in J.F. v. DPP, where in Steel and Morris the European Court outlined that a number of different considerations are relevant to the question of legal aid. It is submitted that the factors outlined in Steel and Morris are wider than an assessment of the obligations and ability of a solicitor to represent an accused person in the District Court. Instead, they point to concerns where the interests of justice in securing a fair trial for the Plaintiff’s case are to be considered by reference to a number of additional factors.

28. It is submitted that these wider considerations are acknowledged by O’Higgins C.J. in State (Healy) v. Donoghue [1976] I.R. 325 in the following observations at page 350:

“The requirements of fairness and of justice must be considered in relation to the seriousness of the charge brought against the person and the consequences involved for him. Where a man's liberty is at stake, or where he faces a very severe penalty which may affect his welfare or his livelihood, justice may require more than the application of normal and fair procedures in relation to his trial. Facing, as he does, the power of the State which is his accuser, the person charged may be unable to defend himself adequately because of ignorance, lack of education, youth or other incapacity. In such circumstances his plight may require, if justice is to be done, that he should have legal assistance. In such circumstances, if he cannot provide such assistance by reason of lack of means, does justice under the Constitution also require that he be aided in his defence? In my view it does.”
29. Hence, the Supreme Court in that case recognised that the interests of justice may require more than “normal and fair procedures” in a particular context. In that regard, it is submitted that the level of representation required by the Constitution to give effect to the accused person’s rights may not be the same for each and every case. Otherwise, the guarantee of a fair trial is constrained by an inflexible rule and fair procedures cannot be guaranteed in every case. 

30. It is submitted that in this case it is apparent that there are a number of exceptional circumstances that arise in assessing what the interests of justice require in the provision of legally aided representation for the Plaintiff. The evidence of Mr. Joseph Mannix and Mr. Robert Pierse have pointed towards the exceptional nature of the charges, evidence and legal issues that would attend to the trial of the Plaintiff and on which research would have to be undertaken and submissions made by the Plaintiff’s legal representative. The evidence of both witnesses was that they considered that counsel would be instructed by them to deal with these issues if that facility was available to them. Furthermore, the evidence before the High Court established that a barrister was to be assigned to represent the prosecution in the case. 

31. Nevertheless, s.2 of the 1962 Act does not contain any provision for the assignment of counsel in the Plaintiff’s case. In that sense, the decision on whether the interests of justice in the Plaintiff’s case requires the assignment of counsel is not left with the relevant District Judge who is in a position, in appropriate cases, to decide the issue on the basis of the submissions made to him about the matter. This is despite the fact that s.2 of the 1962 Act itself invokes the “interests of justice” as the relevant test in determining if legal aid should be granted for representation in the first place.

32. Instead, the Oireachtas has enacted a legislative provision that applies one rule in relation to the matter for an entire court system (the District Court) regardless of the complexity, consequences or issues arising in a criminal case. In some cases, this Honourable Court has found that other legislative provisions which contain inflexible rules concerning a person’s access to fair procedures in the legal process to be unconstitutional. 

33. In White v. Dublin City Council [2004] 1 I.R. 545 the Supreme Court examined an absolute limitation period of two months for the initiation of judicial review proceedings under the Local Government (Planning and Development) Act 1963. The applicants in that case had not brought a judicial review application within the two month period as they had been unaware of the facts giving rise to the claim until after the period had elapsed. Their judicial review proceedings were, therefore, time-barred. Hence, they brought an action claiming that the section in question was unconstitutional. 

34. The Supreme Court decided that the absence of any provision to allow for judicial review applications to be brought outside the limitation period undermined or compromised a substantive right guaranteed by the Constitution, that being the right of access to the courts. In White the Supreme Court had examined whether the balancing exercise that the Oireachtas was engaged in was such that it constituted an unjust attack on an individual’s constitutional rights. In so doing, the Supreme Court accepted that the Oireachtas was entitled to legislate to create limitation periods to protect parties against stale claims being brought but held that the legislative provision in question was unconstitutional. 

35. This was because the applicants were deprived of any reasonable opportunity to challenge the validity of the planning decision where they were not informed that the planning permission granted to a third party would be modified. In those circumstances, Denham J. stated at para. 101 that the denial of any “genuine opportunity” to challenge the legality of the decision in question meant that

“in exercising its discretion to exclude any power to extend time for cases such as the present, the legislature undermined or compromised a substantive right guaranteed by the Constitution, namely the right of access to the courts.”

36. A similar issue arose in the context of property rights in Blake v. Attorney General [1982] IR 117. This case concerned rent restriction legislation that operated in rigid terms in relation to the payments to be made by tenants of certain properties to their landlords. O’Higgins C.J. set out the reasoning of the Supreme Court in the following terms at p.139-140 where he opined:

“In the opinion of the Court, the provisions of Part II of the Act of 1960 (as amended) restrict the property rights of one group of citizens for the benefit of another group. This is done, without compensation and without regard to the financial capacity or the financial needs of either group, in legislation which provides no limitation on the period of restriction, gives no opportunity for review and allows no modification of the operation of the restriction. It is, therefore, both unfair and arbitrary. These provisions constitute an unjust attack on the property rights of landlords of controlled dwellings and are, therefore, contrary to the provisions of Article 40, s. 3, sub-s. 2, of the Constitution.

37. Part of the reasoning why the legislation was unconstitutional in White and in Blake was because it failed to allow any opportunity for review or modification on the restriction contained within it. It is contended that s.2 of the 1962 Act appears to operate in a similar fashion without any opportunity for adjustment, review or modification of the legal aid entitlement to be granted to allow for the assignment of counsel to represent an accused person in the District Court. This means that the interests of justice and fair procedures to which an accused is entitled may not be upheld in all cases, such as in the Plaintiff’s case. 
38. As an observation it could be queried whether a declaration that s.2 of the 1962 Act is unconstitutional will assist the Plaintiff or secure him the services of counsel for his trial. In that regard, the provisions of the Attorney General’s Scheme do not appear to have been raised in the context of affording appropriate protection for the Plaintiff’s rights in addition to the 1962 Act. No application was made for the Scheme and the present criteria for its application do not refer to its use in these circumstances. Indeed, it is acknowledged that the Attorney General’s Scheme is a non-statutory scheme that is applied in most circumstances for bail, extradition and Article 40 applications to the High Court. 
39. However, it appears that the Scheme (or a non-statutory legal aid scheme akin to it) has been employed in certain circumstances by the State to provide for legally aided representation in certain types of proceedings not set out in the Attorney General’s Scheme itself, such as arose in certain coroner inquests. The decision of the High Court in Magee v. Farrell (Unreported) High Court, 26th October, 2005 showed that the constitutional concept of fair procedures required such representation. In addition, the amicus curiae is aware that the Scheme has been used in the past for the trial of indictable matters where the legal aid scheme under the 1962 Act did not provide for the assignment of additional counsel.
40. The problem that lies with measures of universal application was highlighted by Lord Clyde in McLean v. Buchanan [2001] 1 WLR 2425. That case was cited by Laffoy J. in the High Court judgment in the Plaintiff’s case. That case concerned the adequacy of the payment to the defence lawyers and its impact on the accuser’s right to a fair trial. In its decision, the Privy Council decided that no breach of Article 6 of the ECHR was shown by the level of payments afforded to the legal representatives in that case. However, Lord Clyde commented that he envisaged that a difficulty could arise from the lack of flexibility in the regulations governing legal aid wherein he opined at para 71 that:

“No allowance is made for any unusual or exceptional circumstances. The requirements of fairness in judicial proceedings are rarely, if ever, met by blanket measures of universal application. Universal policies which make no allowance for exceptional cases will not readily meet the standards required for fairness and justice.”
41. In similar terms, Lord Hope commented at para. 44 of the judgment that: 

“[T]he greater the inflexibility the greater is the risk that occasionally, especially in exceptional or unusual cases, the scheme will lead to injustice.”

It is submitted that these comments are applicable to the Plaintiff’s case and highlight that the Privy Council in McLean identified that inflexible rules in relation to the provision of legally aided representation could cause injustice where no discretion exists for a decision-maker to deal with exceptional circumstances or situations that may arise.

(iii) Changing standards: 
42. When the constitutionality of s.2 of the 1962 Act is assessed, it is also submitted that this must be undertaken by reference to an updated respect for fair procedures in a criminal trial. In this regard, the Supreme Court has commented that standards of fairness in criminal proceedings must be kept under review so that an accused person can be afforded his constitutional rights. In State (Healy) v. Donoghue [1976] I.R. 325 at 364 Kenny J. opined:

“It would be foolish to attempt to lay down what constitutes a fair trial because its requisites change from generation to generation. Thus, for hundreds of years a prisoner charged with felony was not allowed the assistance of counsel and our judicial ancestors thought that, despite this, he was getting a fair trial. In every case the question must be whether the matter complained of was a procedural irregularity or a defect which had the result that the accused did not get a fair trial judged by the standards at the time when the case is heard.”

(iv) The Objective Test: 
43. In relation to other aspects of the right to a fair trial this Honourable Court has applied an objective test to ensure that fairness applied in criminal trials. In those cases, the allegation may centre on the independence or impartiality during a trial of a judge or decision maker in question. The main test on this issue was expressed by Denham J. as follows in Bula Ltd. v Tara Mines Limited [2000] 4 I.R. 412. at page 441, wherein Denham J. observed:
"……it is well established that the test to be applied is objective, it is whether a reasonable person in the circumstances would have a reasonable apprehension that the applicants would not have a fair hearing from an impartial judge on the issues. The test does not invoke the apprehension of the judge or judges. Nor does it invoke the apprehension of any party. It is an objective test - it invokes the apprehension of the reasonable person." 

44. The “notional onlooker” was also invoked by the Supreme Court in Lynch v. Moran [2006] 3 I.R. when assessing the propriety of the use of issue estoppel in criminal proceedings. This shows the extent to which the Superior Courts are engaged in an analysis of these issues which is broader than that undertaken by Laffoy J. In other words, the effectiveness of the representation that can be afforded to the Plaintiff by his solicitor is not the sole consideration to be applied. Instead, an overall assessment of the fairness of the process as a whole is undertaken to ensure that the accused person is afforded a fair hearing and that the confidence of the public in the criminal justice system is upheld. 
45. It is submitted that this objective observer’s notion of fairness in criminal proceedings is also relevant to the Plaintiff’s case. In that way, it is submitted that it is not sufficient to dispose of the Plaintiff’s contentions by deciding that it was not shown that the Plaintiff’s solicitor would not exercise reasonable skill and care in representing his client and provide him with effective assistance. The evidence from the witnesses in the High Court was to the effect that they would have advised a person with the financial means to pay for his own defence to instruct counsel to represent himself/herself in the type of criminal proceedings brought against the Plaintiff. In addition, the prosecution case will be presented by a barrister at the Plaintiff’s trial. This shows the seriousness and complexity of the matter in the eyes of the relevant prosecution service, the Plaintiff’s own solicitor and a third party solicitor (Mr. Pierse).  

46. A simple equivalence of representation may not be an appropriate standard to apply in deciding whether the Plaintiff’s case would warrant the instruction of a barrister to act on his behalf. However, the fact that the prosecution had instructed a barrister in the case gives credence to the argument that this case was not the ordinary case going through the District Court and that a reasonable independent observer would consider that justice required that this facility be available to the Plaintiff if the case warrants it. The fact that the onus and burden of proof rests with the prosecution in criminal prosecutions is not relevant in this regard. Moreover, the Plaintiff is deprived of any opportunity of addressing the District Judge on the level of representation that would be appropriate in his case, even though legal aid is only granted to him in the first place on the basis of the interests of justice. 

47. The guarantee of fair procedures under the Constitution requires that the Plaintiff can present his case in an effective and genuine manner having regard to the entirety of the circumstances of the case. The Plaintiff’s situation is an exceptional circumstance and the witnesses (the Plaintiff’s solicitor, Mr. Mannix, and Mr. Robert Pierse) considered that it would be necessary to instruct counsel. The type of issues that arise in the Plaintiff’s case appear to be unusual in complexity, volume and in consequences for criminal proceedings that would be dealt with in the District Court. 

48. Even so, the District Judge would have no capacity to entertain such an application and allow for that additional representation. Accordingly, it is submitted that the Plaintiff’s case falls into a category of case that would not have been envisaged by the Oireachtas when it enacted the 1962 Act. Thus, the failure to afford a facility to allow for legally aided representation by counsel fails to accord with the interests of justice in a fair trial as applied to the Plaintiff’s position and his constitutional right is not given effective protection in those circumstances. 

49. On this point, it is well to recall that the practices, procedures and level of criminal cases transacted by the District Court in 2008 would differ to a great extent from that which applied in 1962. According to the 2006 Report of the Courts Service the following statistics apply in relation to the number of offences dealt with by the District Court, as set out at page 32 of the report:

“The number of summary cases dealt with in the District Court increased by over 9% from 302,134 to 329,775. The number of indictable cases dealt with summarily by the District Court increased from 41,374 in 2005 to 48,272 in 2006, an increase of almost 17%.”

In comparison, the Circuit Court disposed of 2,566 cases in 2006. 

D. Observations on Article 6 of the European Convention on Human Rights:

(i) Article 6(3)(c) of the ECHR:

50. Article 6(3)(c) of the European Convention on Human Rights provides:

“Everyone charged with a criminal offence has the following minimum rights:

...

(c) To defend himself in person or through legal assistance of his own choosing or, if he has not sufficient means to pay for legal assistance, to be given it free when the interests of justice so require...”
51. It must be recalled that the “interests of justice” is the prime criterion, alongside the financial means of the person, to be applied by the relevant court when deciding on whether legally assisted representation is required. In R.D. v Poland (Unreported) European Court of Human Rights, 18th December, 2001, the European Court described the interests of justice criterion in the following manner at para. 49:

“There is, however, a primary, indispensable requirement of the “interests of justice” that must be satisfied in each case. That is the requirement of a fair procedure before courts, which, among other things, imposes on the State authorities an obligation to offer an accused a realistic chance to defend himself throughout the entire trial. In the context of cassation proceedings, that means that the authorities must give an accused the opportunity of putting his case in the cassation court in a concrete and effective way (see the Vacher v. France judgment cited above, ibid. § 30).”
52. Hence, the protection afforded in Article 6(3)(c) of the ECHR ensures that the accused person is in a position to present his case at the relevant trial in an effective manner with a realistic chance to defend himself. This echoes the words of the European Court in Artico v. Italy (1981) 3 EHRR 1, wherein it explained that the right to legal assistance guaranteed “effective assistance” from a lawyer and that the mere nomination of a lawyer would, of itself, be insufficient to secure the right. Other cases dealing with the right to legal representation are cited by both parties in their submissions. 
53. As with the constitutional law issues outlined above, it is submitted that the interests of justice will differ from case to case. It is also acknowledged that the 1962 Act does provide protection for the rights enshrined by Article 6(3)(c) of the ECHR. However, the ECHR protection requires this Honourable Court to assess whether the means adopted by the State are sufficient to ensure that the right to legal assistance is protected in an effective manner for the Plaintiff’s case given the unusual and exceptional circumstances which attach to it. 

54. In Imbrioscia v. Switzerland (1994) 17 EHRR 441 the European Court of Human Rights made the following comments about the way in which the right to legal representation was to be assessed. The European Court stated at para. 38 that:

While it confers on everyone charged with a criminal offence the right to "defend himself in person or through legal assistance ...", Article 6 para. 3 (c) (art. 6-3-c) does not specify the manner of exercising this right. It thus leaves to the Contracting States the choice of the means of ensuring that it is secured in their judicial systems, the Court’s task being only to ascertain whether the method they have chosen is consistent with the requirements of a fair trial.... 

In addition, the Court points out that the manner in which Article 6 paras. 1 and 3 (c) (art. 6-1, art. 6-3-c) is to be applied during the preliminary investigation depends on the special features of the proceedings involved and on the circumstances of the case; in order to determine whether the aim of Article 6 (art. 6) - a fair trial - has been achieved, regard must be had to the entirety of the domestic proceedings conducted in the case...”
55. It is submitted that the machinery used by the State to give effect to the right to legally aid representation must have regard to the “entirety” of the proceedings in a relevant case. Thus, the venue alone, that being the District Court in the Plaintiff’s case, should not be the determinative criterion. Instead, the interests of justice criterion under the ECHR requires a more searching analysis that allows for the right to legal representation to be effective for the case faced by the Plaintiff. In those circumstances, a rule of universal application may not afford appropriate protection to secure the interest of justice in particular cases.

56. Indeed, the European Court of Human Rights has held that the interests of justice is the primary criterion to be considered in this regard. In Croissant v. Germany (1993) 16 EHRR 135 the European Court addressed the number of lawyers that could be assigned to an accused person in a criminal trial. The precise circumstances of that case concerned the fact that the relevant German court had assigned three lawyers to assist in the person’s defence. The applicant objected to the assignment of one of his lawyers on the grounds that he alleged that he had been assigned to ensure that the trial proceeded without interruption rather than to protect his interests. 

57. In assessing this claim, the European Court addressed the issue of the number of lawyers that might be assigned to an accused person. It noted that the German system allowed for the assignment of more than one lawyer in a case and stated as follows at para. 27:

“The requirement that a defendant be assisted by counsel at all stages of the Regional Court’s proceedings – which finds parallels in the legislation of other Contracting States- cannot, in the Court’s opinion, be deemed incompatible with the Convention. 
Again, the appointment of more than one defence counsel is not of itself inconsistent with the Convention and may indeed be called for in specific cases in the interests of justice. However, before nominating more than one counsel a court should pay heed to the accused’s views as to the numbers needed, especially where ... he will in principle have to bear the consequent costs if he is convicted. An appointment that runs counter to those wishes will be incompatible with the notion of fair trial under Article 6(1).”

58. Hence, the European Court commented that the interests of justice may require the appointment of more than one defence lawyer in specific cases. The European Court does not state that this must be of general application but, nevertheless, it states that the “interests of justice” must be the primary criterion for this issue. This envisages a scenario whereby the relevant State authorities can deal with specific circumstances that arise so that the interests of justice are protected.

59. Given that s.2 of the 1962 Act contains no provision, even for exceptional cases, to assign a barrister on legal aid to represent the accused it is submitted that this is incompatible with the notion that the interests of justice requires each case to be assessed by the relevant court and a decision made as to when a case may call for the assignment of more than one lawyer rather than using an inflexible rule adopted by s.2 of the 1962 Act. 

(ii) Equality of arms:

60. It is submitted that the issues relating to equality of arms under Article 6 of the ECHR also come under the rubric of the constitutional entitlements to a fair trial under Article 38.1 and Article 40.3 of the Constitution. This was referred to in the decision of Hardiman J. in J.F. v. DPP [2005] 2 I.R. 174 which is outlined above. To that extent, it is not the intention of the amicus curiae to duplicate its submissions in relation to the concept of the equality of arms, noting that the parties have also addressed the issue in their submissions. However, it is submitted that the concept of the equality of arms denotes a “fair balance” between the parties (first noted in Delcourt v. Belgium (1970) 1 EHRR 355 at para. 28) in the adjudication of a legal dispute. 

61. This is brought into play in circumstances where the State prosecution will be presented to the District Court by counsel where the Plaintiff would be deprived of the opportunity of instructing counsel under the legal aid scheme for the District Court to represent him. No such opportunity is available to him and the equality of arms guarantee is not protected in all such cases where it is impossible to equate all criminal cases in the District Court system with each other. 

E. Conclusion:
62. The amicus curiae presents these submissions to this Honourable Court to assist it in its determination of the issues that arise in the present proceedings. 

Tony McGillicuddy

Patrick Gageby SC

 17th January, 2008
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