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INTRODUCTION
This paper discusses the international human rights standards which are applicable to and which provide a useful reference point in the debate over the principles that should inform school approaches to religious education.

I shall concentrate on the provisions and case-law of the European Convention on Human Rights (ECHR) which, of course, is given further effect in Irish law through the European Convention on Human Rights Act 2003.  I shall also refer to UN standards in the area, in particular, those found in the International Covenant on Civil and Political Rights (ICCPR).
At the outset I want to make a general comment about the purpose and role of human rights law in debates such as the one about the place of religion in schools.  
Human rights law is not prescriptive in the sense that it will prescribe to a state how it should set up and run its various services.  For example, it will not tell a state how to structure its criminal justice system or its health system or its education system.  What it will do is set out certain normative human rights standards - derived from the particular rights found in a particular convention or treaty - that the state must protect in whatever kind of system it chooses when delivering a particular service such as education.  And specifically for our purposes today, it will not tell the state which approach it should take when dealing with the question of the place of religion in schools but it will set out standards that must be protected in whatever approach is taken.  And if the state cannot protect those standards in its chosen approach, then it has to rethink that approach.
When we are looking at the issue of religious education in schools the right that is of particular interest and concern - and therefore the right which provides the most relevant norms - is the right to freedom of thought, conscience and religion.  Other rights are also relevant to the debate such as the protection of equality; the right to employment and the right to education.  However, for the purpose of this short presentation, I will focus on the normative standards that flow from the right to freedom of thought, conscience and religion and which must be protected when religion has a place in schools.

I shall begin by presenting the key articles which deal with religious liberty in the ECHR and the ICCPR.  Then I shall divide my talk into two parts reflecting the two main issues which merit attention when religion plays a part in school life. These are, firstly, the teaching of doctrinal religion and, secondly, the integration of religion in other lessons and in school life more generally.  I shall take each in turn and ask what has international human rights law (IHRL) to say about each practice.  And I shall end with some observations about the applicability of human rights standards to the Irish situation.
Freedom of thought, conscience and religion in IHRL
If we turn to the ECHR we find two articles dealing with religious liberty.  Article 9 is the main freedom of religion article.  
Article 9 

1. Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change his religion or belief and freedom, either alone or in community with others and in public or private, and to manifest his religion or belief, in worship, teaching, practice and observance.

2. Freedom to manifest one's religion or beliefs shall be subject only to such limitations as are prescribed by law and are necessary in a democratic society in the interests of public safety, for the protection of public order, health or morals, or for the protection of the rights and freedoms of others.
It applies to everybody regardless of age.  However, when issues to do with freedom of religion in schools arise, the European Court of Human Rights – which is the Court in Strasbourg which oversees the implementation of the ECHR and which, of course, has nothing whatsoever to do with the EU – typically chooses to deal with the issues not under this article but rather under the education article in the Convention, known as Article 2 of Protocol 1.  There is some controversy and disquiet over why this is so and why the Court declines to examine the issues under Article 9 where the right to freedom of religion of a student could be examined – and I suspect we will hear more on this point in the next speaker’s presentation – but suffice to say here that the Court chooses instead to look at the issues under Article 2 Protocol 1, which is the education article of the Convention.  It reads
 ‘No person shall be denied the right to education. In the exercise of any functions which it assumes in relation to education and to teaching, the State shall respect the right of parents to ensure such education and teaching in conformity with their own religions and philosophical convictions.’

So we see that the issue here is framed as a parental right rather than as a right belonging to the pupil or student.  Article 2 of Protocol 1 has generated some but not an extensive body of case law the most important of which includes Kjeldsen v Denmark (1976); CJ v Poland (1996); Folgero v Norway (2008); Zengin v Turkey (2008); Lautsi v Italy (2009) and Grzelak v Poland (2010).
It is from examining this case-law that we can identify the scope of the article and the normative standards that it produces. I shall return to these standards when I look at the issues of doctrinal education and the integrated curriculum.
In the UN treaty, the ICCPR, there is no education article but it does have a freedom of religion article, Article 18, which is more extensive than the one found in the ECHR and which has a provision within it which deals with the question of religious freedom and education.  It is found in section 18(4) and reads:  

Article 18(4)
‘The States Parties to the present Covenant undertake to have respect for the liberty of parents and, when applicable, legal guardians to ensure the religious and moral education of their children in conformity with their own convictions’.

Cases examined under Article 18(4) include Hartikanien v Finland and Leirvag v Norway.
The body which oversees the implementation of the ICCPR, the UN Human Rights Committee, produces what are known as General Comments which helpfully flesh out the meaning of the various articles in the treaty.  General Comment 22 deals with Article 18 and gives us some insight into the content and scope of the right.  Again, I shall return to these UN standards in just a moment.
In terms of which beliefs are given protection under these various articles, both the UN Human Rights Committee and the European Court of Human Rights (ECtHR) have made it repeatedly clear that any provisions dealing with thought, conscience and religion protect a wide range of beliefs.

The Human Rights Committee has stated that ‘Article 18 protects theistic, non-theistic and atheistic beliefs, as well as the right not to profess any religion and belief’.  
The ECtHR has said that freedom of thought, conscience and religion is one of the foundations of a ‘democratic society’ within the meaning of the Convention. It is, in its religious dimension, one of the most vital elements that go to make up the identity of believers and their conception of life, but it is also a precious asset for atheists, sceptics and the unconcerned’. So although we very often use the phrase freedom of religion as a shorthand when talking about religious liberty it should be understood that the term itself is somewhat inaccurate and inadequate and it does encompasses a very wide understanding of religion and belief.
The above is a very rapid examination of the human rights provisions relevant to discussions around religion in schools.  I do not have the time today to go through the jurisprudence on a case by case basis. What I am going to do is discuss the key standards which the case-law produces with respect to two basic issues which arise when thinking about approaches to religion in school: doctrinal education, that is where the doctrines of a religion are taught as fact, sometimes referred to as religious instruction; and the integrated curriculum. However, before I do that a word about a right that most certainly does not exist in IHRL and that is the right of parents to have their child educated in their belief system at the expense of the state.  
This is something I read from time to time in the papers - that under human rights law parents have the right to have their children educated according to their beliefs in schools set up by the state.  There is no such right in IHRL.  No state would be daft enough to sign up to a treaty which would oblige it to set up schools for each and every type of belief that a parent or group of parents might hold.  What human rights law does say is that parents have the right not to send their children to state schools and they have the right to set up their own schools.  And human rights law says that parents have the right not to have their children instructed in beliefs contrary to their belief system when attending school.  However, human rights law certainly does not say that parents have the right to expect the state to pay for an education that accords with their particular belief system.

DOCTRINAL EDUCATION

To turn to the two specific issues I want to look at today and the first of these is the teaching of doctrinal religion.  From the relevant human rights articles and associated case-law, a number of key elements relating to the teaching of religion in schools can be identified: 

(i) A school may include a doctrinal religious class in its curriculum.

(ii) If it does so, provision must be made for non-discriminatory exemptions or 

alternatives for pupils whose parents wish to withdraw their children from such classes.

(iii)
   According to UN standards, such exemptions or alternatives must satisfy and accommodate the wishes of parents.   

Until recently the jurisprudence of both the ECtHR and the UN HRC suggested that a state need do no more that provide a right to withdraw from religion instruction.  These bodies have not been inclined to question how opt-outs clauses work in practice.  
For example, in the 1996 case of C.J. et al v. Poland, one of the applicants was required to wait in the corridor while religious classes took place.  Following frequent questioning and pressure from teachers and other pupils, she ultimately joined the class.  Strasbourg held that this decision was voluntary and that there was no breach of the convention since there was no indication of indoctrination or force.  In reaching its decision, there was no consideration of how far the right to withdraw children from religious classes was sufficient to constitute ‘respect’ for the religious and philosophical convictions of parents nor was the quality or operation of the opt-out clause examined.  While it was accepted that the child might have felt emotional distress caused by the psychological pressure applied by her peers and teachers which resulted in depression, nervousness and a feeling of being rejected, it was not considered that an opt-out clause was an inappropriate means to protect freedom of religion in this context.  According to the judgement, the religious instruction was given on a voluntary basis and the child was not obliged to attend and therefore it was held that the existence of an option to withdraw from religion classes was sufficient to protect the right.  

However, in a number of recent cases, both the ECtHR and the UN Human Rights Committee have given more detailed consideration of the circumstances in which exemptions are an acceptable way of dealing with doctrinal religious education. In what are known as the Norwegian cases where one set of Norwegian parents went to the ECtHR, in Folgero v Norway, and another to the UN HRC, in Leirvag v Norway, both supervisory bodies were prepared to examine the operation of the partial exemption scheme that the Norwegian government had established.   
In the Folgero case, the Strasbourg court found that given the way the subject was taught in Norwegian schools, the system of partial opt-outs was impracticable and insufficient to protect the parents’ right to respect for their convictions.  It noted that members of religious minorities might feel intimidated into not applying for exemptions and also that requiring parents to explain their religious beliefs in order that they could be given an exemption could in itself be a breach of religious freedom.  
In the Leirvag case, the UN Human Rights Committee also found that the operation of the partial opt-out scheme was a violation of its religious freedom provisions.  In reaching its decision, the Committee was concerned with the impact on the children and parents of using, or choosing not to use, the opt-out provisions and referred to the ‘loyalty conflicts experienced by the children’ as illustrative of the problems encountered by these individuals.

These developments would suggest that in the future these bodies, the Strasbourg Court and the UN Human Rights Committee, will examine opt-out options with greater consideration being given to the practical and emotional burden that they can place on students and parents.  And it should be recalled that the UN standards demand that any alternatives offered must satisfy the wishes of parents. This would suggest that schools cannot simply expect a student to sit at the back of the class unsupervised.  Instead schools will need to be able to offer a meaningful alternative class to substitute for the one that is being missed. It is very likely that the Strasbourg Court and UN Human Rights Committee will not accept a lack of teachers or a lack of classrooms as a sufficient reason for not providing a meaningful alternative. If the school cannot provide this then it would likely need to revisit the content of its RE programme so that parents would not feel the need to exercise their right to opt-out.
INTEGRATION OF RELIGION
A second issue that arises when thinking about different approaches to teaching religion is the practice of an integrated curriculum.  This may be described as the integration of religious teaching into secular subjects and throughout the daily and yearly life of the school The integrated curriculum raises concerns of a different kind for international human rights law compared with timetabled doctrinal teaching.  Opt-out provisions can no longer be considered a potential remedy.  A child cannot be opted out of unscheduled and potentially continuous religious teaching without risking a violation of the right to an effective education.   Instead, the focus of international human rights bodies switches to the nature and aim of the integrated curriculum being taught.
In the case of Kjeldsen et al v. Denmark, the European Court of Human Rights held that under Article 2 of the First Protocol schools are free to impart knowledge of a directly or indirectly religious or philosophical kind, and that parents may not object to the integration of such teaching in the school curriculum - provided that the State takes care that knowledge included in the curriculum is conveyed in an ‘objective, critical and pluralistic manner’.  It warned that schools and teachers had to ensure that parents’ religious and philosophical convictions were not disregarded in practice ‘by carelessness, lack of judgment or misplaced proselytism’.  In the course of its judgment, the European Court stressed that ‘the State is forbidden to pursue an aim of indoctrination that might be considered as not respecting parents’ religious and philosophical convictions.  That is the limit of what must not be exceeded’. 

The approach of the European Court of Human Rights in the Kjeldsen case is reflected in a decision taken by the UN Human Rights Committee in Hartikanien v. Finland.  This was a 1978 case bought by the General Secretary of the Union of Free Thinkers in Finland on the issue of the teaching of religion in public schools where the HRC was asked to consider the scope of Article 18(4) of the ICCPR.  It took the view that the study of the history of religions and ethics - offered as an alternative to religious doctrinal instruction in Finnish schools - did not itself breach Article 18(4) provided it was taught in a ‘neutral and objective way’ and respected the convictions of those who do not believe in any religion.  
In the already mentioned Leirvag v. Norway, the Human Rights Committee examined whether the instruction of the Norwegian religious education subject was ‘imparted in a neutral and objective way’.  It found that as the instruction included the actual practice of religion, e.g. learning by heart of prayers, declarations of faith and religious texts, singing of religious hymns, attendance at religious services, excursions to churches, production of religious illustrations, and active or passive roles in religious dramatisations, the teaching of the subject could not be said to meet the requirement of being delivered in a neutral and objective way, unless a system of exemptions worked to ensure that those children who did not want to participate in these activities were not forced to do so. 
Together with the treaty provisions, this jurisprudence provides the core elements that must be respected when religious education is integrated into the general school curriculum and the school day, and is thus compulsory: 

(i) Such knowledge must be conveyed in a manner that can be described as ‘objective, critical and pluralistic manner’ or ‘neutral and objective’.

(ii) The teaching of such knowledge must not have an aim of indoctrination. 
It is argued, and I would agree, that the extent to which these standards apply to all schools including state-funded religious schools - such as those that almost entirely make up the Irish primary education system - will depend on the existence of alternative acceptable schooling because alternative schooling is the only practical option in the context of an integrated curriculum.  As already noted, opt-out provisions within the existing school are not a solution.  The pervasive nature of the integrated curriculum makes the option of withdrawing children from these aspects of the school day a near impossibility.  Indeed, even if a child could withdraw from those parts of the curriculum that were intertwined with religious doctrinal values, it is certainly arguably that her/his right to an effective education would be breached  

In a situation where there is a lack of alternative non-religious schooling the application of these standards to religious schools is highly problematic.  Religious schools exist so that those individuals who wish to educate their children in a denominational environment may do so. For these individuals an integrated curriculum is an essential component of such an environment and to forbid it would be considered an interference with the freedom to manifest one’s religion. 

However, the ECtHR has noted that in democratic societies where several religions and belief systems coexist, it may be necessary for the State to place restrictions on the freedom to manifest one’s religion or belief in order to reconcile the interests of the various groups and ensure that everyone’s beliefs are respected.  For example, if a State chooses to organise its education services entirely through religious bodies, it would seem that, in the absence of alternative schooling, it has a duty to regulate the operation of such schools to ensure the freedom of religion of non-adherents who must attend these schools.   In other words the right of religious individuals to manifest their religious rights through educating their children in a denominational environment would be restricted in favour of protecting the right of others not to be indoctrinated.  In this scenario, religious schools would have to restrict religious instruction to defined periods of the school day and the operation of an integrated curriculum would be forbidden.

What this means is that if a range of school types (state schools, private religious schools, state-funded religious schools, state-funded multi-denominational schools) exists in an area, then a religious school would be permitted to operate an integrated curriculum whereby its ethos is allowed to permeate throughout the school day.  The State will have discharged itself of its responsibility to ensure that any child in the area is not indoctrinated by ensuring that children have access to a school that observes international standards with respect to the curriculum.  However, the converse of this argument suggests that if alternative schools do not exist, then the State will be held to be in breach of its obligations unless it takes steps to establish such schools. Or alternatively regulates the curriculum of the existing schools in line with international standards.  The implication of this second option for the freedom of religion of those who wish to have access to a religious educational environment - as a parent, child or teacher - is clearly problematic. 
The UN Human Rights Committee has recently very clearly stated to the Irish Government that the operation of the integrated curriculum when combined with the lack of alternative schooling raise very serious issues to do with the right to freedom of religion under Article 18.
  When the Irish Government appeared in front of the Committee in July 2008 – as it must do on a periodic basis to account for its actions under the ICCPR - the Committee questioned the Irish delegation on the nature of the Irish education system.  In its all important Concluding Observations, the Committee noted

that the vast majority of Ireland’s primary schools are privately run denominational schools that have adopted a religious integrated curriculum thus depriving many parents and children who so wish to have access to secular primary education.

It went on to recommend that

The State party should increase its efforts to ensure that non-denominational primary education is widely available in all regions of the State party, in view of the increasingly diverse and multi-ethnic composition of the population of the State party. (emphasis added)
Most crucially, the Committee identified this recommendation as one of the three priority areas on which Ireland must act with urgency. 
The argument that religious liberty requires religious pluralism is a compelling one.  It is clear that at the heart of the problem of rights protection in the Irish primary education system is the lack of plurality of school types.  The State has created a system of education which, in the absence of adequate human rights measures, violates the rights of a minority. And, in contrast, if these measures were imposed, would infringe the religious liberty of religious believers and organisations.   The onus is clearly on the State to establish a system of education that neither infringes the rights of the minority nor casts religious believers and organisations in the role of human rights offenders.  
A potential consequence of establishing a plurality of schools in an education system is clearly a segregated education system.  The Irish National Teachers Organisation (INTO), in reflecting on the place of religion in Irish primary schools, has asked ‘is it a question of accommodating diversity in the system by offering a choice of different types of schools or to what extent should all schools reflect the diversity within their own communities?’   And the answer to this question lies in the realms of public policy making, rather than human rights law.  
� It also noted that the education system raised concerns under Article 2 (non-discriminatory and effective implementation of the rights contained in the Covenant), Article 24 (Every child shall have, without any discrimination as to race, colour, sex, language, religion, national or social origin, property or birth, the right to such measures of protection as are required by his status as a minor, on the part of his family, society and the State) and Article 26 (general non-discrimination provision) CCPR/C/IRL/C)/3, para 22.
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