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Strategic Goal 2: Enhanced access to redress under Irish equality legislation and EU Equal Treatment Directives for people experiencing discrimination.
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Objective 1: Pursue Strategic Casework Within The Resources Available To Further The Elimination Of Discrimination

…………………………………………………………………………………………..
1.  Overview of Equality Authority Legal Casework Activity 2010

In 2010 there were 332 case-files processed by the Equality Authority:

· 150 (45%) under the Employment Equality Acts 1998-2008

· 143 (43%) under the Equal Status Acts 2000-2008

·   39 (12%) under the Intoxicating Liquor Act 2003

A case-file is the broad term used to describe any form of legal activity involving a service user, employee or potential employee and the Equality Authority, including:-
· contacting the respondent

· assessing the response

· formulating, pursuing or closing the potential claim

· reaching a settlement on the client’s behalf

· recommending legal action and preparing a case for hearing at the Equality Tribunal where the Equality Authority will bear the costs

· acting as an Amicus Curiae in cases of interest

· representing a case at the Equality Tribunal’s mediation or investigation services

· considering whether there are grounds for the appeal of any decision of the Equality Tribunal to the Labour Court or the Civil Courts.

During the year, the Legal Section opened 116 new case-files. By year end 199 case-files had been closed. 15 applications for substantial assistance were considered with 15 applications granted.
It is worth noting that the number of case-files processed reflect the resources and capacity of the Equality Authority’s Legal Section. They are not a measure of the extent of discrimination or of the level of demand on the Authority’s services. The types of case-files processed reflect the priorities established by the criteria set down by the Board of the Equality Authority.
Employment Equality Acts 1998-2008

In 2010 there were 150 case-files processed under the Employment Equality Acts 1998-2008. Of these, 52 were new files opened in 2010 with the grounds of Disability, Gender and Race accounting for the majority of new case-files. The table below provides a breakdown of the largest categories of case-files by ground.

Ground





Case-files
Percentage








 Numbers
     of Total

1.
Disability





34

22.6%

2.
Gender






34

22.6%

3.
Age






29

19.3%

4.
Race






21

14.0%

The Disability ground and the Gender ground are jointly the largest categories, followed by the Age and Race grounds. The next largest category was ‘Mixed’ followed by the ‘Religion’, Sexual Orientation, Family Status, Traveller and Marital Status grounds.

Government Departments and State Agencies constitute the largest sector where there are employment case-files processed, followed by the Education Sector, the Other Services Sector and the Transport Storage and Communication Sector. 
Sectoral Breakdown




Number of
Percentage








Case-files
     of Total

1. Government Departments & State Agencies

45

30.0%
2. Education Sector





25

16.6%
3. Other Services





21

14.0%
4. Transport Storage & Communication


15

10.0%
‘Working conditions’ accounted for the largest category of cases followed by ‘Access to Employment’ Advertising, Dismissal and Harassment. There was also one Sexual Harassment case-file.
The following table provides a breakdown of the largest categories of case-files by type.
Case-file Type





Number of 
Percentage








Case-files
     of Total

1. Working Conditions




50

33.3%
2. Access to Employment




28

18.6%
3. Advertising






14

  9.3%
A gender breakdown of the 150 case-files processed under the Employment Equality Acts 1998-2008 is as follows:

Gender






Number of 
Percentage 








Case-files
      of Total
Male







64

42.7%
Female







69

46.0%
Transgender






  1

  0.7%
Files opened by the Equality Authority


16

10.6%
In 2010 under the Employment Equality Acts 1998-2008 there were:

·   4 Equality Tribunal Decisions 
· 14 Settlements

·   1 Labour Court Determination
The decisions and settlements are reported below.

……………………………………………………………………………………....
Employment Equality Acts 1998-2008:
Decisions
(i) Jones v Trinity College Dublin 
Decision No: DEC-E2010-114
Ground: Gender/Marital Status/Race/Family Status

Ms Jones was denied access to employment as a Programme Manager in Trinity College Dublin due to a residency rule the college had in place for staff. The rule stated: Every full time member of the administrative staff shall reside at a distance of not more than 50 kilometres from the college. Dispensation from this requirement may be given by the Board, and shall normally be valid for not more than one year after appointment and shall be renewed without a fresh examination of all relevant circumstances. After the first year, or at the end of any period of dispensation, failure to take up residence, as defined above will be deemed to be inconsistent with tenure of a full time post."

The post was advertised as a two-year appointment with the prospect of an extension of tenure. The advertisement for the position did not contain any information regarding the working hours or residency requirement. 

On 7th July 2006, following an interview, Ms. Jones was offered the position subject to terms. She made enquiries about starting work each week at lunch time on Mondays which would enable her to spend week ends with her family in Wales. The college was not prepared to facilitate this request and Ms Jones agreed to work a full 5 day week but requested some flexibility around Friday departure times which was agreed. She then gave notice to her employers that she was leaving her job. A few days later, Ms Jones was told about the residency policy of Trinity College. She was informed that she would also have to move her family to Dublin within one year of taking up the position. Ms Jones was then unable to take up the position because of the professional and educational commitments of her husband and children.

The complaint was referred to the Equality Tribunal alleging discrimination on the grounds of family status, gender/marital status and race. The Equality Officer found that the college had discriminated against Ms Jones on the family status ground only.  

He awarded the complainant €6,000 in compensation for the discriminatory treatment suffered.
(ii) Desmond v Clarke 
Decision No: DEC-E2010-130
Ground: Disability

Mr Desmond has a hearing impairment. He was denied access to employment as a bookkeeper with accounting firm Thomas Clarke and Company when the company became aware of his disability. In February 2007 a vacancy for bookkeeper with the accounting firm was advertised in FAS offices. Mr Desmond submitted a CV and an interview was arranged for 5th March 2007. He then set about organising a sign language interpreter to attend the interview with him. He asked a colleague to arrange this and she telephoned the company. After initially speaking to somebody else in the company and disclosing Mr Desmond's disability, she received a phone call later in the day from Mr Clarke. He was rude and he swore repeatedly telling her that it was a very busy accountancy practice and that Mr Desmond would not be suitable for the job. She was shocked by his tone and language and concluded that Mr Clarke would not even consider employing Mr Desmond because of his deafness. 

The complaint was referred to the Equality Tribunal alleging discrimination on the grounds of disability. The Equality Officer found that the company had discriminated against Mr Desmond on grounds of disability and had failed to consider what accommodation might be provided to enable him to do the job. 

The Equality Officer awarded the complainant €5,000 in compensation for the distress suffered and the effects of the discrimination on him. 

(iii) Stone v I Moloney & Sons Ltd 
Decision No: DEC-E2010-196
Ground: Gender

Ms. Stone was employed as a store assistant by the respondent company. She suffered repeated sexual harassment by a director of the company in the form of sexually explicit comments and inappropriate physical contact. Ms. Stone lodged a complaint with the Equality Tribunal on the gender ground and also reported the harassment to An Garda Síochána.

After requesting that her employer desist from the unwanted behaviour, to no avail, Ms. Stone raised the issue with the store manager and regional franchise manager.  The regional manager organised a meeting at the store to attempt a resolution of the issue. It was agreed that the employer would give Ms. Stone a letter of apology.  However, that letter was not satisfactory and the result of the meeting was that the harassment by the employer intensified, leading to Ms. Stone's further claim of victimisation. Ms. Stone was subjected to bouts of aggressive behaviour in addition to the sexual harassment by her employer subsequent to her complaint. Ms. Stone's son also worked for the respondent and derogatory comments about his mother were also made to him. Ms. Stone was so distressed by the treatment she experienced that she eventually felt that she had no other option but to resign from her position. She claimed constructive discriminatory dismissal as a result. The Equality Officer held that Ms. Stone had been sexually harassed and that the dismissal was victimisatory in nature. 

The Equality Tribunal awarded Ms. Stone:

(i)  €26,988.00 (104 weeks pay) for the effects of the acts of sexual harassment amounting to discrimination in relation to conditions of employment.

(ii)  €26,988.00 in compensation for her victimisation and subsequent victimisatory dismissal.

(iii)  Interest at the Courts Act rate from the date of referral of the claim to the Tribunal.

This Decision has been appealed to the Labour Court.

(iv) Burke v Boston Scientific Clonmel Ltd 
Decision No: DEC-E2010-001
Ground: Disability

Mr. Burke complained that following heart surgery in 2005 he was discriminated against by his employers when they refused to give him a salary increase/merit award because of his disability-related absence from work.  He also complained that his annual leave entitlement had been reduced in that year because of the absence associated with his heart surgery and further that the company did not put appropriate measures in place to facilitate his attendance at ongoing medical appointments for his heart condition. 

The Equality Officer found that Mr. Burke was not entitled to paid time off for medical appointments under his contract and that therefore he was not discriminated against in relation to the loss of pay. The equal pay claims also failed because the Equality Officer said that there was no comparator without his disability who had been absent for the same period of time. The loss of pay claims were also found to be out of time.

This Decision has been appealed to the Labour Court.

Employment Equality Acts 1998-2008: 2010
Settlements
(i)
Ms Y v A State Employer 

Ground: Gender, Disability & Family Status
As a result of a disability the complainant cannot support a pregnancy, although she has healthy ovaries and is otherwise fertile. She is married and both she and her husband availed of a surrogacy service in order to achieve the birth of their biological children. They availed of this service abroad where surrogacy pregnancy/birth is legalised. A surrogate mother is used to carry a baby for the term of the pregnancy. The child when born is in all senses the biological and genetic child of the donor parents being created from their gametes. 

Both the complainant and her husband are registered as the biological parents on the birth certificate. The surrogate mother has not been identified in any way. Both parents were present at the birth.
The complainant made an application to her employer for leave similar to that of an adoptive mothers’ entitlement in respect of the surrogate birth of her infant. In respect of an adoptive mother, she would be entitled to unpaid leave (additional adoptive leave) prior to the date of placement of her child in accordance with the provisions of Section 8(5) of the Adoptive Leave Act 1995. The complainant requested leave for a four week period prior to the birth. 

A second request was made for a period of 24 weeks on behalf of the complainant plus the remainder of the 16 weeks additional leave allowed and again the provisions available for leave for adoptive mothers was used as a comparator to explain as to why the complainant should receive this leave.
A complaint had been made to the Equality Tribunal on behalf of the complainant on the grounds of Family Status, Gender and Disability but following correspondence with the respondent, the matter was resolved to the full satisfaction of both parties wherein special paid and unpaid leave was approved similar to that of the Adoptive Leave Act 2005. (There is no legislative provision for a working mother of an infant born through a surrogate mother).

(ii)
7 Members v A Trade Union

Ground: Age

The Applicants, are all retired, are members of a Union. They alleged that the Union discriminates against Union members who are retired on the grounds of age, by not allowing them voting rights in relation to decisions being taken by the Union. In particular, the Applicants alleged that the Union discriminated against them when a Motion was put to their Annual Congress in 2007 to change the Union Rule Book so that retired members would be denied voting rights, despite having received correspondence from the Equality Authority before the Conference, highlighting the potentially discriminatory effect of the Motion.

A private settlement was reached between the parties and terms of agreement were ratified by the Union.

(iii)
Ms MK v A Company

Ground: Disability
The claimant suffers from epilepsy for which she has had brain surgery. As a result she has some problems with memory retention. She claims that she was discriminated against by her employer in that she was dismissed from her employment as a result of her memory retention problems.
The claimant had two interviews in relation to taking up employment with the company. At interview the claimant informed the company that she had epilepsy and had undergone Brain surgery which resulted in an issue with memory retention. The Company indicated that they believed that with proper training these could be overcome.

She was offered the job and commenced work in November 2007. A probationary period of 6 months was mentioned in the contract and that the necessary training would be given. 

After a month with the company the claimant had a work review at which management indicated they had some concerns over the issue of memory retention but again indicated that with training these concerns could be addressed.

The claimant was absent on sick leave from 9th to 11th January 2008 due to a chest infection. She produced a Doctor’s Certificate to cover this absence. However, on her return she was given a months notice. When she asked why she was being let go she was told that the company had an issue with her ability to multi-task. The claimant was later told by the recruitment agency that had arranged the interviews with the company that she had been dismissed in relation to memory retention.

The case was settled between the parties with a sum of €7,000 paid to the complainant without any admission of liability by the respondent, in full and final settlement of the complaint. 

(iv)
A Job Applicant v An Employer
Ground: Disability

An applicant for a potential job was refused employment on a medical ground because he had a mild form of epilepsy. Due to the strenuous nature of the employment the employer argued he could not risk the applicant’s safety or that of his potential work colleagues. Although the applicant qualified in all other areas of the job specification, his disability disqualified him. No reasonable accommodation could be agreed. As a result the employer offered compensation for the loss of this job opportunity which was accepted by the Applicant. 

(v)
Ms DD  v A State Employer
Ground: Mixed

The complainant referred a case to the Equality Tribunal under the Employment Equality Act. The claimant alleged that she was discriminated against on the grounds of disability and gender, on the basis that her employer and its staff failed to reasonably accommodate her with payment of her sick leave entitlement within a reasonable period of time.

A settlement was reached whereby the respondents agreed to furnish the claimant with a letter of apology / regret for the inconvenience caused to her. They also agreed to provide written confirmation that they will review their procedures for any employees on long term sick leave and for the administration of sick leave entitlements. The respondent also agreed to pay the claimant €5,000 in compensation. The complainant withdrew her complaint from the Tribunal.

(vi)
Equality Authority v An Airline Company
Ground: Race

An e-mail was received from a member of the public who believed that an advertisement placed by an Airline for the recruitment of staff to the premium lounge of the Airline in Dublin airport was discriminatory on the race ground. The advertisement had stated that preference would be given to suitably qualified and experienced nationals of a named country.

Having contacted the airline the Authority were advised that the reference in the advertisement appeared in error as the advertisement was based on a previous advertisement for lounge staff in the country mentioned where it is a legal requirement to give preference to nationals for such positions. The Airline advised that on discovering the error, the advertisement was immediately removed from the site and that no hiring decisions were made on the basis of the advertisement.

(vii)
Mr G v A State Employer
Ground: Disability

The complainant had worked for the respondent from 1996. In September 2001 he commenced work as an instructor. In 2003 the complainant developed Type 1 diabetes leaving him dependent on insulin. As a result he was on sick leave from December 2003 until December 2004. For most of that time he was totally incapacitated and suffered from severe pain due to a rare reaction to the artificial insulin used to regulate his condition. 

The complainant returned to work in December, 2004 but was given no chance to readjust to the workplace. He was placed in a class of 14 despite the fact that a temporary instructor hired to replace him remained on contract until February, 2005.  The temporary instructor was immediately reassigned to another area. The complainant experienced difficulties in settling back to work which led to a worsening of his condition. He was also unhappy about his working conditions. The training room was too small for the group of people allocated to it and therefore too hot and noisy. These conditions led to increased stress, which then caused difficulties managing his diabetes. As a result he was forced to increase his insulin injections.  

The complainant made several complaints to his line manager regarding the situation. His position was supported by his consultant, who wrote to the employer regarding the impact the complainant’s work situation was having on his condition. The employer responded that he was not in a position to assign the complainant to other duties.
The case was listed for hearing however, a settlement was reached prior to the hearing in which the complainant received a compensation payment of €25,000 and the organisation agreed to review its HR policy and to take this case into account in the course of the review. 

(viii)    
Equality Authority v Loadzajobs.ie
Ground: Age

An advertisement was posted on Loadzajobs website seeking a young dynamic office manager. The Equality Authority wrote to Loadzajobs saying the advertisement appeared to discriminate on the age ground and asking them to publish a non discriminatory version of advertisement. The company re advertised the position and forwarded a copy to the Authority.

2.3
Determination of the Labour Court – Employment Equality Appeal under section 83 of the Employment Equality Acts 1998-2008
(i)
Summary of Labour Court Determination EDA1023 (Appeal from Equality Tribunal)

Nail Zone Limited and Regina Cruise
The complainant initially made a complaint to the Equality Tribunal against the respondent alleging discrimination on the gender ground. The complainant was pregnant at the time the discriminatory acts started occurring and she believed the acts occurred because of her pregnancy. The complainant claimed that she was discriminated against by the respondent, harassed and constructively dismissed. The Equality Officer found that the complainant was discriminated against and awarded €10,000 compensation. The claim for harassment and discriminatory dismissal was not upheld.  

The respondent appealed the Equality Tribunal's decision to the Labour Court and claimed that the compensation awarded was excessive. The complainant, represented by the Equality Authority, cross appealed the harassment and discriminatory dismissal aspects of the decision. 

The complainant claimed that she was subjected to verbal abuse, had her hours of work changed and had her medical privacy violated during the course of her employment.  The Labour Court noted the sharp difference in the evidence given by the parties at the hearing on almost every material issue in the case. The Court found the complainant's evidence to be credible and consistent while the respondent's was somewhat inconsistent and less forthright. Overall, the Court found the complainant's recollection of material events more reliable.

The complainant was pregnant and under stress which was known to the respondent.  The Court was satisfied that the complainant was harassed within the statutory meaning of the term.  

After the complainant indicated her intent to resign and formally recorded her grievances, the respondent wrote to her to discuss the matter. The Court had no doubt that this letter was written by the respondent in the knowledge that it was in some difficulty arising from correspondence it had received from the Equality Authority. However, the Court did not find that the complainant had been constructively dismissed.  The Court accepted that the respondent's conduct was unacceptable, but considered that the complainant was not left without an alternative means of ameliorating the situation.

The Court affirmed the Equality Officer's award of €10,000 and awarded a further €10,000 for the harassment suffered.

3.
Discriminatory Advertising

3.1 Employment Equality Acts 1998-2008
The Equality Authority may refer a claim to the Equality Tribunal under section 85(a) where it appears to the Authority that a publication or display is in contravention of section 10 of the Employment Equality Acts 1998-2008. In 2010 there were 14 case-files processed concerning allegations of discriminatory advertising under the Employment Equality Acts 1998-2008. 
3.2 Equal Status Acts 2000-2008
The Equality Authority may refer a claim to the Equality Tribunal under section 23 where it appears to the Authority that a publication or display is in contravention of section 12 of the Equal Status Acts 2000-2008. In 2010 there were 6 case-files processed concerning allegations of discriminatory advertising under the Equal Status Acts 2000-2008.
4.
Equal Status Acts 2000-2008

In 2010 there were 143 case-files dealt with under the Equal Status Acts 2000-2008. Of these 35 were new files opened in 2010 with the grounds of Disability, Traveller and Race accounting for the majority of new case files. The table below provides a breakdown of the largest categories of case-files by ground.
Ground





Number of 
Percentage








Case-files
     of Total

1. 
Disability





68

47.5%
2. 
Membership of the Traveller Community

21

14.6%
3.
Age






18

12.5%
4.
Race






11

  7.7%
Within the Disability ground, the largest number of case-files concerned the provision of education followed by the provision of services by Health Agencies and those relating to Government Departments.

Disability Ground breakdown


Number of 
Percentage








Case-files
     of Total

1.
Provision of Education:
Primary        4




Secondary  18




Third level    2

24

35.2%
2.
Provision of Services by Health Agencies

13

19.1%
3.
Government Departments



10

14.7%
Case files relating to Government Departments, Health Agencies, Local Authorities, State Agencies, Schools and Third level institutions accounted for 50.3% (72) of all case-files dealt with under the Equal Status Acts 2000-2008. The table below shows a breakdown of state sector related cases (percentages given are of all cases under the Equal Status Acts).

State Sector




Number
Percentage








Of Case-files
    of Total

1.
Provision of Education:
Primary        5




Secondary  18





Third level    5

28

19.5%

2.
Provision of Services by Health Agencies

20

13.9%

3.
Government Departments



13

  9.0%

The table below shows a complete breakdown by sector of case files dealt with under the Equal Status Acts.
Sector





Number
Percentage








Of Case-files
    of Total

1.
Education:





35

24.5%
2.
Government Departments & State Agencies

29

20.3%
3.
Financial & Business services


14

10.0%
4.
Health






13

  9.0%
5.
Transport Storage & Communications

13

  9.0%
6.
Other Services





13

  9.0%
7.
Hotels, Restaurants & Licensed Premises

11

  7.7%
8.
Social Welfare





  5

  3.5%
9.
Clubs






  5

  3.5%
10.
Wholesale & Retail




  4

  2.8%
11.
Private Household




  1

    .7%
A gender breakdown of the 143 case-files dealt with under the Acts is as follows:

Gender





Number 
Percentage 








Of Case-files
    of Total

1.
Male






71
           49.6%
2.
Female






61
           42.7%
3.
Files opened by the Equality Authority

11
             7.7%
In 2010 under the Equal Status Acts 2000 to 2008 there were:
  07 Equality Tribunal Decisions

  11 Settlements
The decisions and settlements are reported below.

Equal Status Acts 2000 to 2008: 2010 
Decisions
(i) Siobhan Stack v Brú Na Páirce 
Decision No: DEC-S2010-027
Ground: Disability

Siobhan Stack was given reasonable accommodation for her dyslexia in language subjects in her Junior Certificate examination in June 2005. She had a reader and marking modification in respect of spelling and grammar. Her Junior Certificate subsequently had annotations attached to the subjects for which she had received accommodation. She achieved a grade A in higher level Irish.  

In January 2007 when she was in 5th year, Siobhan applied for a place on an Irish summer study course in Kerry, submitting her completed application form, copy Junior Certificate and course fee. An employee of the college phoned Siobhan's mother and asked for an explanation of the annotation. When Ms Brid Stack explained the reason for the annotation, she was told that her daughter would not be accepted on the course. Siobhan subsequently received a note from the college returning her application and course fee and stating that she "would suffer a sense of failure, humiliation and lack of self esteem" if she attended the course. She was informed that only students who had a “standard grade C or higher” in Irish were eligible for the course.

Following some correspondence with the college a complaint was referred to the Equality Tribunal alleging discrimination on grounds of disability. A hearing took place over two days in late 2009/2010. The Equality Officer found that the college had directly discriminated against Siobhan on grounds of her disability i.e., her dyslexia. Its requirement of a "standard grade C or higher" was discriminatory in excluding students with disabilities who had annotations on their examination certificates.

The Equality Officer awarded compensation of €3,500 and ordered the college to review its procedures and policies so that they fully comply with the Equal Status Acts.

(ii) Ita J. Carroll v Midleton Cabs
Decision No: DEC-S2010-010
Ground: Disability
The complainant claimed that she was discriminated against by the respondent when they refused to send a taxi to pick her up because she was accompanied by a guide dog.
The Equality Officer found that the complainant failed to establish a prima facie case of discrimination on the disability ground and accordingly, he found in favour of the respondent.
(iii) Mr. John & Mrs Roseanne O’Brien (and on behalf of their four children) v Kerry County Council
Decision No: DEC-S2010-015
Ground: Mixed

The complainants, are members of The Traveller Community. They and their children returned from the UK in May 2007 and presented themselves to the Local Authority as homeless. They made an official application on behalf of themselves and their four children for housing accommodation. They were interviewed by an officer of the Local Authority and by the Community Welfare Officer from the HSE and given temporary accommodation in a Hostel pending investigation of their case. 
On the application form Mr O’Brien declared that they had moved from London because the area was too violent for them to raise their children. He also declared that they had no income and were awaiting Social Welfare benefits which were pending.

The Local Authority met with the complainant and informed them that they were not homeless as they had an open tenancy in the UK and that they would have to leave the hostel in which they had been given emergency lodging. The Community welfare Officer, also in attendance, said that because the local authority refused to register them as homeless the HSE could not process any rent allowance application. However they were informed that they had a right to apply for assistance with travel to the UK if they so wished. The family stated that they were Irish and from the area and did not want to return to the UK.

The Family claimed that they were both discriminated against by the respondent on the grounds of their race and membership of the Traveller community in not being provided with a service which is generally available to the public contrary to Section 6(1) of the Equal Status Acts. They also claimed that they were subjected to harassment by the respondent within the meaning of section 11 of the Equal Status Acts and that the respondent discriminated against two of their children on the grounds of their disability contrary to section 4 of the Equal Status Acts by failing to provide them with reasonable accommodation.

The Equality Officer found that a prima facie case of discrimination had not been established by the complainants on the Traveller community and disability grounds. He also found that the complainants failed to establish a prima facie case of harassment within the meaning of section 11 of the Equal Status Acts and accordingly found in favour of the respondent.
(iv) Mr. John & Mrs. Roseanne O’Brien (and on behalf of their four children) v Health Service Executive South
Decision No: DEC-S2010-016
Ground: Mixed

The O’Brien family also lodged a complaint against the HSE. As in the previous case they claimed that both they and their four children were discriminated against by the respondent on the grounds of their race and membership of the Traveller community in not being provided with a service which is generally available to the public. They claim that they were subjected to harassment and also that the respondent discriminated against two of their children on the grounds of their disability by failing to provide them with reasonable accommodation.
The Equality Officer found that a prima facie case of discrimination had not been established by the complainants on the Traveller community and Disability grounds. He also found that the complainants had failed to establish a prima facie case of harassment within the meaning of section 11 of the Equal Status Acts. Accordingly, he found in favour of the respondent.
(v) Martin v Esplanade Hotel 
Decision No: DEC-S2010-034
Ground: Age

Mr Martin who was 83 years of age claimed that he was indirectly discriminated against by the Esplanade Hotel in Bray when they refused to quote him a room rate over the phone and stated that he would have to go on line to obtain this information. 

On 29th August 2008 Mr Martin contacted the hotel with a view to making a booking for a stay there the following month. He was refused a rate over the phone. Although he told the staff member his age and that he did not have a computer he was told he should get somebody else to do it for him or come along on the day and take whatever rate was available. Although this was the hotel of his choice Mr Martin was given no option to book a room unless he could do so over the internet. During his subsequent stay in Bray at another hotel, Mr Martin picked up a comment card from the respondent hotel which gave an option of booking over the phone. He also quoted an advertisement from a newspaper which stated that special offers could be taken over the phone. 

The respondent stated that the staff member who spoke to Mr Martin on that date (but who no longer works for the hotel) did give a per night rate over the phone. The respondent did not dispute the complainant's evidence in relation to the comment card or that the hotel was not busy on the day the complainant stayed in Bray. The respondent said that its policy is to merely direct potential customers online to avail of better rates and that it would never refuse to take a booking over the phone. In relation to the newspaper advertisement they said this was from an advertisement in June 2009 and that business had changed in the meantime and special rates were now quoted on line and by phone depending on availability. 

It stated that the purpose of the policy was to maximise occupancy and that the internet offers were cheaper because there was almost no advertising costs and no labour costs. The respondent accepted that an error had been made in relation to the handling of the phone call from the complainant. However it rejected the assertion that it discriminated against him on the grounds of age.

In his conclusion the Equality Officer was satisfied that the respondent provided room rates to persons booking by phone but had discounted rates available for sale over the internet and that this was the neutral provision at issue in the complaint. 

The Equality Officer decided the question he needed to consider was not whether Mr A acted in a discriminatory fashion in failing to provide a room rate but whether the respondent's general policy of providing discounted room rates over the internet was discriminatory. The Equality Officer found that if there was a failure by the staff member to provide a room rate there was a failure to properly implement the policy which was a customer service issue and nothing to do with his age.

The Equality Officer went on to consider whether the respondent's policy was indirectly discriminatory within the meaning of section 3(1) (C). He accepted that the complainant an 83 year old man was disadvantaged by the policy because he did not have the computer skills necessary to avail of discounted internet offers provided by the respondent. He was satisfied that in Ireland, persons of the complainant's age are significantly less familiar with modern information technology than other persons and particularly in relation to internet usage. He accepted that the discriminatory and statistical evidence provide by the complainant clearly shows that to be the case. The Equality Officer accepted that the neutral provision at issue had put the complainant at a particular disadvantage compared with persons of a younger age. The Equality Officer therefore found that Mr Martin had established a prima facie case of indirect discrimination.

The Equality Officer then considered whether the respondent could rebut the prima facie case by showing that the neutral provision was objectively justified by a legitimate aim which was achieved through appropriate and necessary means.

Firstly the Equality Officer looked at the aim of the policy which was to increase occupancy. While the complainant submitted that the respondent failed in this aim as the hotel was not busy, the Equality Officer found that the Acts only required that the aim be legitimate and not necessarily successful. The Equality Officer noted that the internet as a sales tool showed it as a very well established and effective business practice. He found that there was a reduction in administrative costs for the respondent associated with internet bookings and was satisfied it was a legitimate aim.

Secondly the Equality Officer considered whether the means to implement the policy were appropriate and necessary to achieve the aim. He took into account that the internet was not the only method available to book rooms and that the majority of the respondent's customers did not book using the internet. The Equality Officer found it reasonable in implementing this policy that discounts for internet bookings were not provided for other bookings. He agreed that the complainant had established a prima facie case of indirect discrimination. However he was satisfied that the policy was in place to achieve a legitimate aim viz. increasing occupancy in the respondent hotel through appropriate and necessary means.

Accordingly the complainant's claim failed.

(vi) Andrew Ennis v Navan O’Mahony’s Football and Hurling Club Decision No: DEC-S2010-031
Ground: Disability

There were two legal issues raised in this case which were additional to the substantive issue of discrimination on the grounds of disability. 

First legal issue concerned “notification requirements”, on behalf of the complainant in referring his complaint to the respondent within two months of the act of discrimination pursuant to Section 21 (2) of the Acts. In this instance the complainant had not used the Tribunal Form ES1 but had instead written a personal letter to the respondent. His letter failed to include the statutory requirement of the complainant’s intention if not satisfied with the respondent’s response to the allegation to seek redress under this Act in the Equality Tribunal. 

Pursuant to Section 21 (3) (a) (ii) the Equality Officer may 
exceptionally, where it is satisfied that it is fair and reasonable in the particular circumstance of the case to do so direct that Sub Section 2 (the notification requirement) do not apply in relation to the claimant to the extent specified in that direction. 
The Equality Officer found that the complainant had met the criteria of being exceptional and due to the unique set of circumstances that arose in this particular case he was dispensing with the requirement on the complainant to issue a notification. 

The second issue was one of jurisdiction in respect of Section 5 or Section 8 of the Act.  In this case the respondent was a Club within the meaning of the Registration of Clubs Act 1904 – 1999. This has relevance in relation to jurisdiction and Section 8 means that any application by a complainant has to be made to the District Court.

In this case the complainant had made his complaint under Section 5 of the Equal Status Acts to the Equality Tribunal. In this regard the complainant was stating that he was a member of the public generally, and his intention to use the grounds of the respondent to view a Gaelic football match. He stated that he was not using the facility as a “member” of the club itself therefore Section 8 did not apply. The Equality Officer was satisfied that in all the circumstances of the present case that it would be absurd not to grant the jurisdiction for the case to be heard pursuant to Section 5 (1) before the Equality Tribunal. 

On the substantive issue of the complainant’s disability, which is one of mobility, he has an appropriate disability sticker on his car allowing him to park in disabled parking spaces. On the date of the incident he was refused his normal disability parking at the club house because there were two events on that night, one which involved a Gaelic football match. Then approximately an hour and a half later, a Bingo night was being held at the Club premises. Because of the Bingo event the disability access spaces were being held in reserve for the elderly persons that were going to attend this event. The complainant therefore was directed to another space in which to park his car. The Equality Officer found that the complainant was not treated any less favourably than any one else (i.e. the elderly persons) who was not attending the Bingo event whether such persons had a disability or not. Furthermore the Equality Officer found that the complainant had been reasonably accommodated with another car parking space albeit that it was further from the designated disability spaces, the Equality Officer thought that it was not impossible or unduly difficult for the complainant to attend the match from this new car parking space. Therefore the complaint of discrimination on the ground of disability failed. The complaints of harassment and victimization also failed. 
(vii) Ms. A (on behalf of her brother, Mr. B) v A General Hospital

Decision No: DEC-S2010-044
Ground: Disability
This case concerned the discharge of a patient who has Downs Syndrome from the Accident and Emergency unit of a Hospital when his guardian was away from the Hospital at the time of his medical discharge. 

The complainant was on vacation in the area when he became ill and was taken with his guardian to hospital by ambulance. He was discharged at approximately 7:30 in the morning after a night of severe illness with diarrhoea and vomiting in the Accident and Emergency unit of the Hospital. He was discharged in a surgical gown and was left waiting in a nurse’s station in a wheelchair pending the arrival of a Taxi which had been called to take him home. His guardian had left the Hospital at that time to collect her car and to obtain new clothing for the complainant prior to his return home. 

The complaint alleged that the manner in which he was treated after his discharge was discriminatory on the grounds of his disability and the fact that he was prone to respiratory infection. The complainant’s guardian made a request to the nurse on duty that he be allowed stay and be re admitted into the Hospital as the complainant had further episodes of diarrhoea and vomiting in the waiting room after his discharge. This request was refused as the complainant had been medically discharged and the nurse informed the complainant and his guardian that he had no business being in the Hospital at that stage and should be returned to his home. 
In an attempt to return the complainant home he then became further physically ill in the Taxi and had to be returned to the Hospital whereby he was then re admitted to the General Hospital itself. He was kept over night and under observation pending examination the following day by a consultant physician. 

In relation to the alleged refusal of the respondent to accede to the complainants guardian’s request that he be kept in the Hospital following his discharge, the Equality Officer found in favour of the respondent and found the respondents evidence to be more compelling regarding this issue and he found that it represented a more accurate account of the events. The Equality Officer also referred to Section 16 (2) of the Equal Status Acts to support his finding. 
In regard to the issue of how the complainant was discharged from the A&E Department i.e. whereby the patient was discharged in the absence of his guardian and minder and left in an unsuitable area with unsuitable clothing and supports. The Equality Officer also found the respondents evidence to be more compelling and ruled in favour of the respondent.
Equal Status Acts 2000-2008: 2010 
Settlements
(i)
J & LL v A Voluntary Organisation

Ground: Disability

The claimant alleged that he and his wife had been discriminated against by the voluntary organisation in the allocation of places to various events and outings being organised by them.  At the hearing a settlement was agreed between the parties and the case was withdrawn from the tribunal.

(ii)
Equality Authority v A University Foundation

Ground: Age

The respondent used the word "young" in an advertisement which appeared to discriminate on the age ground. Following correspondence with the respondent the wording was changed.
(iii)
Ms S on behalf of her son M v A National School 

Ground: Disability

Ms S on behalf of her son M who has Autism instituted a claim against the Primary School on the ground of Disability as M was being compelled to leave the Autism Unit at the age of 12 years.

As such M was receiving only seven years rather than the normal eight years for primary school children. In September 2009 Ms S was informed by her son's class teacher and subsequently by the principal that in accordance with the Admission and Enrolment Policy for the schools Autism Unit that her son would finish his primary education at the Autism Unit in the academic year 2009-2010 as he would then be 12 years of age. In contrast, the Admission and Enrolment Policy for the mainstream school did not include the requirement to leave at the end of the academic year the child reached 12 years of age. As M started school when he was over five years of age the policy for the Autism Unit meant that he was due to complete his education in seven years and was being denied his entitlement to an eight year primary cycle. The policy was put in place in 2007 after M had entered the Autism Unit and his parents were not aware of the policy. Once Ms S was informed of the policy she entered into correspondence with the school but the matter was not resolved and she made a complaint to the school under the Equal Status Acts.

The Board of Management responded to the complaint and stated that due to the limited places in the Autism Unit and the high demand for such places the Board of Management approved the policy of requiring children to leave the Unit at the end of June in the school year in which the child turned 12.  The school stated that the purpose of the policy was to facilitate the entry of children into the Unit as young as possible as all professional advice highlighted the importance of early intervention.

Ms S did not accept the resource argument as she stated there had been vacant places in the Unit since it was set up except for one year and that there were vacancies in the school for the year in question. Ms S also believed that it was highly discriminatory as the mainstream children were not turned out at the age of 12 because of resource issues and that children who are most needy should not be treated less favourably because of this policy. Ms S's claim was subsequently lodged and a priority hearing set down by the Equality Tribunal. Correspondence ensued between the Equality Authority and the solicitors for the Primary School and the matter was settled weeks before the investigation was due to take place.

The school agreed that M was entitled to remain enrolled in the Autism Unit for the academic year 2010-2011. The school also amended the Admissions and Enrolment Policy for the Autism Unit and removed the 12 year age limit for discharge.

(iv)
Ms L v A Travel Company

Ground: Disability

Ms L claimed that she was treated less favourably by the Travel Company when they refused to allow her to book the package holiday and put obstacles and barriers in her way for a number of weeks because of her guide dog. Following correspondence between the Equality Authority and the Company's Solicitors the matter was resolved. 

Ms L was satisfied that she had succeeded in highlighting the issue of the company's obligations to vision impaired customers who travel with their guide dogs. The Travel Company did not accept liability but they stated they regretted that the complainant had an experience which did not meet the high standards which the company sets. The complainant also received a holiday voucher.

(v)
Ms R on behalf of her son K v The Dept of Education & Science and The Schools Transport Appeal Board

Ground: Disability

Ms R on behalf of her 12 year old son K instituted a claim against the Department of Education & Science & School Transport Appeals Board following their refusal to allow him to avail of the school transport scheme to attend the school chosen by the family. The school was a few miles further than an alternative special needs school. K has a number of disabilities including a global development delay with dyspraxia.

After enrolling K in the school his family identified as the most appropriate to meet his needs, the school principal submitted an application for transport on his behalf.  The Department by letter refused to process the application for transport to the school on the basis that "a child will be eligible, for school transport if/he is attending the nearest recognised mainstream school, special class/special school or a unit, that is or can be resourced, to meet the child's special educational needs under Department of Education & Science criteria." 

One of the major reasons for choosing the school was that it was in the HSE region where K's care team were located. Ms R's family were also living in the town which was a major advantage as they would have been willing to take K out of school if there were any difficulties. Ms R engaged in correspondence with the Department and provided them with letters from a counsellor for special needs, a psychiatrist and a consultant paediatrician.  She also explained that he was integrating well in his school and it was in his best interest to remain at the school. The Department's decision was appealed to the School Transport Appeals Board.  The Board made it clear that the mileage criteria was very strictly adhered to and  they were unable to change the decision of the Department to refuse transport to K as the regulations and the circumstances of the case did not allow for such an outcome.  

The Equality Authority wrote to the Department of Education and The School Transport Appeals Board on behalf of Ms R and also lodged a complaint with the Equality Tribunal. Correspondence ensued between the parties.

On the Authority’s advice Ms R organised an up to date psychologist's report for K. In the report, which was forwarded to the Department, the psychologist recommended that K should remain in the same school which is a school for children with mild general learning disability. In light of this report K's application for school transport was reviewed and the Department recognised K's school as the nearest recognised school that was resourced to meet his educational needs under their criteria. On foot of this review K was found eligible for the school transport scheme and his application was successfully processed.

The Equality Authority wrote to the Department of Education and Science requesting that they reimburse Ms R for outlays incurred in school transport for K during the year 2009-2010 when the Department had not deemed him eligible for school transport to his chosen school. 

The Department agreed to pay for each day Ms R's son K had received transport for the academic year 2009/2010.

(vi)
Mr D v An Insurance Company

Ground: Age

In July 2009 Mr D contacted an insurance company to obtain a quote for travel insurance. He was refused because he was over 65 and did not have private medical insurance. He then contacted the Equality Authority who contacted the company on his behalf pointing out that this requirement was discriminatory on the age ground. Following much correspondence between the company and the EA the matter was satisfactorily resolved. The company amended their website and made travel insurance available to the over 65s without the need for private medical insurance. 

(vii)
Equality Authority v A Shop

Ground: Race

A group contacted the Authority with a complaint that photos of what they believed were members of the Roma Community were been displayed on a shop window with a sign over them stating "BEWARE". The complainant’s believed that this advertising was discriminatory under the race ground of the Equal Status Act.

The shop owners were contacted and the matter was satisfactorily resolved.

(viii)
Two Families v A Hotel

Ground: Membership of the Traveller Community

The claimants and their families had booked a room at the hotel but were refused entry when they arrived. The claimants alleged that this was because they are members of the Traveller Community. The case was settled at Mediation with payment of €1,000 to each family.

(ix)
A Complainant v A Newspaper

Ground: Race

The complainant alleged that he was discriminated against, in that the respondent newspaper ran a media promotion competition that he claims he should have won but which he alleges was denied him on the grounds of race.

The complainant’s wife, who is Irish, actually won the competition on the basis that she was the first caller to the competition line. The complainant alleged that he rang the competition line first and that his wife rang after him when he asked her to. 

The respondents denied that there had been any discrimination in the awarding 

of the prize and that the claimant’s wife was the first caller to the competition line. 

Prior to the hearing a settlement was reached between the parties. The Respondent accepted that the complainant made the first phone call to the competition phone line and agreed to pay the sum of €1,000 to the Complainant. The complainant accepted that the Respondent had not acted in a discriminatory manner against him and withdrew his complaint.
(x)
A Complainant v A County Council
Ground: Membership of the Traveller Community
This case concerned a complaint against a County Council regarding the manner in which they treated a member of the Traveller community who was a tenant of one of their properties after that property was maliciously set on fire by an unknown arsonist. 

The complainant was away on holidays when her home was set on fire by persons unknown. The complainant had only recently taken occupation of the property and as a result of the fire there was a lot of smoke damage and other damage done to her furniture and personal effects caused by the extinguishing of the fire. The complainant alleged that both she and her young family were placed in unsuitable temporary accommodation by the County Council while it was repairing her house from the affects of the fire damage etc. She further believed that she was harassed by the County Council and its employees in the manner in which she was treated after the fire in attempting to obtain access to supports and services provided by the Council for emergency accommodation and provisions etc. She also alleged that she was victimised by the County Council in that it alleged that she had something to do with the fire on her property. She was threatened with eviction from the property as a result of anonymous complaints made by neighbours. This threat of eviction was to subsequently withdrawn by the Council as it apparently had issued in error.

Prior to the hearing a settlement was reached between the parties.
5. Intoxicating Liquor Act 2003
In 2010 there were 39 legal case-files dealt with under the Intoxicating Liquor Act 2003. Of these 29 were new files opened in 2010 with the grounds of Traveller and disability accounting for the majority of cases.
The Table below provides a breakdown of the case files by ground. 
Ground





Number of
Percentage








 Case-files
     of Total

1.
Membership of the Traveller Community

24

61.5%
2.
Disability





  9

23.1%
3.
Sexual Orientation




  3

  7.7%
4.
Mixed






  2

  5.1%

5.
Marital Status





  1

  2.6%

A gender breakdown of the 2010 case-files dealt with under the Intoxicating Liquor Act 2003 is as follows:

Gender






Number of
Percentage








  Case-files
     of Total

1.
Male






25

64.%
2.
Female






14

36.%
In 2010 under the Intoxicating Liquor Act 2003, there were:

· 07 Settlements

The settlements are reported below.

Intoxicating Liquor Act 2003: 2010 Settlements

(i)
Mr GH v A Public House

Ground: Disability
The claimant contacted the Authority alleging that he had been discriminated against on the disability ground when he was asked to leave a public house shortly after he had entered the premises. Following correspondence with the Equality Authority the Licensee replied with an apology and explained that there was a private party on that night. The Licensee confirmed that the claimant is welcome in his premises. The claimant accepted the explanation and apology and withdrew the complaint
(ii)
M McD v A Public House

Ground: Membership of the Traveller Community

The claimant contacted the Equality Authority after he was refused service in a public house. Following correspondence with the Equality Authority the respondent apologised to the claimant and confirmed that he is welcome in the public house subject to the usual criteria for service of all customers. The claimant accepted the apology and the complaint was withdrawn.

(iii)
TM v A Public House

Ground: Membership of the Traveller Community

The claimant contacted the Equality Authority after he was refused service in a public house. Following correspondence with the Equality Authority the respondent apologised to the claimant and confirmed that he is welcome in the public house subject to the usual criteria for service of all customers. The claimant accepted the apology and the complaint was withdrawn.

(vi)
GM v A Nightclub

Ground: Disability 

The claimant who has a disability alleged that there was no wheelchair access from the main street to the club. In order for him to enter the club he had to be escorted through a hotel and shown how to access the club using the lift. Later when he tried to access the disabled toilets there was no lock on the door and he had to use the lift again to access toilets in the hotel. When he returned to the club he was approached by a trainee manager and told that due to health and safety reasons he would have to leave the club. Another employee intervened and requested that the claimant be allowed to remain and enjoy the night. He was approached a number of times throughout the night by the trainee manager and asked to move his wheelchair closer to the table as it could cause a problem. 

Following correspondence with the Equality Authority the nightclub owner apologised and requested that the claimant contact them which he did. The parties reached an agreement and the complaint was withdrawn.
(v)
Mr SR v A Public House

Ground: Sexual Orientation

Claimant contacted the Authority alleging discrimination by the licensee of a public house when he was refused entry by a door man at the premises. Claimant believes the reason he was refused entry was on the grounds of his sexual orientation.  Following correspondence with the licensee an offer was made to the claimant to contact him directly to discuss the matter. Following the discussion the claimant contacted us to say that the matter was now resolved to his satisfaction and he was withdrawing his complaint. 

(vi)
Ms MB v A Nightclub

Ground: Disability

The claimant contacted the Authority after she had been refused entry to a night club. She believes that the reason she was refused entry to the night club was because of her disability. The claimant has a condition known as Benign Essential Tremor and also Reynard's disease. Her condition manifests itself with shaking of her limbs.

The respondent replied that when they refused the claimant entry to the Night Club they believed that she was under the influence of some substance. The respondent apologised to the claimant and gave an undertaking that staff at the premises would be advised that the claimant should be admitted in the future subject to the usual criteria for service of all customers.

The claimant accepted the apology and undertaking given by the respondent

(vii)
Mr HS v A Public House

Ground: Sexual Orientation

The claimant contacted the Authority alleging discrimination on the sexual orientation ground when he was barred from a public house. Following correspondence with the licensee, through their solicitors, the manager and the claimant met. The outcome was that the claimant was welcomed back to the premises and he considered the matter was resolved to his satisfaction.   

6. Applications for Assistance.

Any person may apply to the Equality Authority for assistance in taking proceedings under the Employment Equality Acts 1998-2008, the Equal Status Acts 2000-2008, or Section 19 of the Intoxicating Liquor Act, 2003. The Equality Authority is not in a position to provide assistance to everyone who contacts it. Everyone who contacts the Equality Authority for assistance is told at the outset about the criteria that have been set down by the Board of the Equality Authority which govern the selection of case-files for the provision of legal assistance. They are also informed that an application for assistance will take some time, that it may involve correspondence with the respondent/potential respondent and that it may delay the progress of their claim. They are told at the outset if it appears that the claim falls outside the criteria. Authorisation is given to provide preliminary assistance. The file is usually then assigned to a solicitor who will enter into correspondence with the respondent and then proceed to process the application for substantial assistance. Not all people who contact the Equality Authority and who receive preliminary assistance qualify or want to apply for substantial assistance.

In 2010 preliminary advice and assistance was given in 116 new case-files:

· 52 under the Employment Equality Acts 1998-2008,

· 35 under the Equal Status Acts 2000-2008,

· 29 under the Intoxicating Liquor Act, 2003.

Applications for Substantial Assistance Considered:

15 applications for substantial assistance were considered during 2010. 9 under the Employment Equality Acts, 1998-2008, 5 under the Equal Status Acts 2000 to 2008 and 1 under the Intoxicating Liquor Act 2003. 15 applications for assistance were granted. No applications were refused. 
Breakdown of substantial assistance granted as follows:

(i) Employment Equality Acts 1998 to 2008

Gender





03


Race 





02
Disability




02


Membership of the Traveller Community
01

Mixed





01

Total





09
(ii) Equal Status Acts 2000 to 2008

Disability




02


Gender 




01
Membership of the Traveller Community
01


Mixed





01


Total





05

(iii) Intoxicating Liquor Act 2003

Disability




01


Total





01
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