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HUMAN RIGHTS COMMISSION

Comments on the Criminal Justice (Terrorist Offences) Bill 2002

Introduction

The Human Rights Commission welcomes the opportunity to comment on the provisions of the Criminal Justice (Terrorist Offences) Bill, 2002 prior to the debate in the Oireachtas. In doing so, we acknowledge that the Bill is substantially a response to a Framework Decision by the Council of the European Union which is, in turn, largely a response to the tragic events of 11 September 2001 in the United States of America. The Bill also seeks to give effect to a number of UN Conventions on terrorism and terrorist-related activities.

This Bill is primarily, though not exclusively, directed at international rather than "domestic" terrorist organisations and organisations that operate across national boundaries. Its principal practical effects would be to define "terrorist offences" and "terrorist groups"; to make membership of, support for, and funding ofterrorist groups a specific offence; to make terrorist offences committed outside the State subject to our law; to increase sentences for such offences; and to apply the series of laws dealing with the confiscation of criminal assets to terrorist offences and terrorist groups.

While the Commission acknowledges the need to protect democratic societies from terrorist attacks and the obligation to implement Framework Decisions of the European Union, our specific mandate is to maintain and strengthen the protection of human rights as defined in the Constitution and the international human rights conventions to which Ireland is a party and to report on the implications for human rights of legislative proposals. Arising from that mandate, we have a number of substantial concerns about this Bill. We set out our major concerns below and comment as well on a number of key sections of the Bill. We may wish to return again to some of the more detailed provisions in what is a very lengthy and complex piece of draft legislation.

GENERAL CONCERNS

The Necessity for this Legislation:
Ireland already has a very substantial body of anti-terrorist legislation, mainly contained in the Offences Against the State (OAS) Acts, 1939-1998. In fact, the Government, as part of the Good Friday/Belfast Agreement committed itself to a wide-ranging review of those Acts with a view both to reform and to dispensing with those elements no longer required, as circumstances would permit. A committee established to carry out that review (the Hederman Committee) reported in May 2002.

In the circumstances, we feel that before drafting this Bill, the Government should have conducted and published the results of a review of the actual level of threat from international or transnational terrorist groups and the extent to which that threat and the obligations imposed by the Framework Decision could be met by existing legislation. The Bill significantly expands police and other law enforcement powers and is in essence emergency legislation. In our view, such legislation should only be introduced when a very strong case has been made for it. International human rights

jurisprudence also indicates that such legislation should have strict time limits and provisions for review; otherwise, it soon becomes part of the permanent law of the state. We would suggest that this Bill should lapse after a specified period, say between one and three years, unless renewed by a vote of the Oireachtas; and that an independent review of its operation should be carried out before any renewal.

The Bill also proposes a number of amendments to the existing Offences Against the States (OAS) Acts, 1939-1998. We feel that any amendments to these Acts should at a minimum be accompanied by legislation to implement the very modest reforms supported by a majority of the members of the Hederman Committee. This is without prejudice to a more comprehensive review of the OAS Acts which we hope to submit at a later date and which would take account as well of the more sweeping changes recommended by a minority of the members of the Hederman Committee.

Ireland has also been found in breach of the International Covenant on Civil and Political Rights because Section 47 of the OAS Act, 1939 allows the Director of Public Prosecutions to refer cases for trial to the non-jury Special Criminal Court without giving any reason for doing so (Kavanagh -v- Ireland, UN Human Rights Committee, 4 April 2001). We would suggest that any legislation proposing changes to the OAS Acts should include as a matter of urgency measures to remedy this breach of our international human rights obligations.

The Framework Decision:

While we are aware that the State is obliged to implement Framework Decisions of the ED, we have significant concerns about how such Decisions are arrived at and the lack of democratic control and accountability in this decision-making process. Member states of the ED are required to implement Framework Decisions according to the norms of their own legal systems and we are also concerned that this Bill goes beyond what is strictly required by the Framework Decision. We will set out these concerns in more detail below.

The Definition of Terrorism (Section 4):

At the core of this Bill is the definition of "terrorist activity" contained in Section 4. This in turn defines what constitutes a "terrorist group" as set out in Section 5. Terrorist acts, membership of a terrorist group and financing of terrorist groups and activities will all be made specific offences by this Bill so that the definition of terrorism is crucial.

In our view, the definition adopted is impermissibly wide and runs the risk of categorising groups opposing dictatorial or oppressive regimes, anti-globalisation, anti-war or environmental protestors, or even militant trade unionists, as terrorists, with all the legal consequences envisaged by the other provisions of the Bill then attaching to them.

Terrorist activity" is defined as acts which would constitute certain offences under Irish law and which are committed with the intention of

"(i) seriously intimidating a population,

"(ii) unduly compelling a government or an international organisation to perform or abstain from performing an act, or#

"(iii) seriously destabilising or destroying the fundamental political, constitutional, economic or social structures of a state or an international organisation:" [SA (b) (i), (ii), (iii)].

The qualifying offences under Irish law are listed at Schedule 2 of the Bill and include unlawfully and recklessly damaging property (S.2 of the Criminal Damage Act, 1991),obstructing railways and telegraphs (Ss.35-7 of the Malicious Damage Act, 1861), placing injurious substances in or near post boxes (S.61 of the Post Office Act, 1908) and deliberately endangering traffic (S.14 of the Non-Fatal Offences Against the Person Act, 1997), as well as the more predictable offences involving violence and the use of firearms and bombs.

This leaves open the possibility that the British peace activists who damaged Hawk fighter planes in the 1990s in protest at their sale to Indonesia, or the young man who spray painted a US military plane at Shannon last year, could be categorised as terrorists for the purposes of this Bill. The definition could also encompass the anti​globalisation activists who engaged in violent protests at Seattle, Gothenburg and Genoa in recent years or environmental activists who destroy genetically modified crops. It could have included as well striking miners in Britain in 1984-5 who engaged in attacks on property. This is quite relevant because at one stage during that dispute, the miners' union lodged funds in Ireland to avoid sequestration in Britain.

All these groups may have committed offences covered by Schedule Two to the Bill and in doing so they were clearly seeking to compel governments or international organisations like the IMF, the World Bank or the World Trade Organisation to change their policies. The actions in question were unlawful and some of them may be widely condemned, but we do not think they would warrant categorisation as terrorist offences, or the use of the provisions in this Bill against the groups concerned.

The criteria set out at (ii) and (iii) above are so broad that, used in conjunction with the list of offences in Schedule Two, they would also lead to the categorisation as terrorists of groups using armed force against dictatorial or oppressive regimes, such as Kurdish or other opponents of Saddam Hussein in Iraq, the Kosovo Liberation Army, or Timorese liberation groups before Indonesia withdrew from East Timor.

It is not necessary to support or approve of the activities of such organisations to hesitate before describing them as terrorists and deploying against them the powers proposed in this Bill. And that is, of course, what the Bill envisages. It appears primarily aimed at enabling the Garda Síochána and the Irish courts to take action against units or individual members of foreign or international terrorist groups using Ireland as a base for their activities.

To avoid the danger of categorising groups opposing dictatorial regimes as terrorists, we would suggest that the words "democratic and accountable" should be inserted before "governments" in criterion (ii) and before the word "state" in criterion (iii) as quoted above.

And in order to ensure that the Bill will not be used against the various types of protestors mentioned above, we would suggest the insertion after criterion (iii) in Section 4, of the following words:

"provided only that actions taken in the course of industrial disputes or disputes concerning environmental issues, the use of natural resources or terms of trade, or actions involving damage to property by way of protest and that do not endanger life, shall not be regarded as terrorist offences".

In our view these amendments would be fully compatible with the Framework

Decision as the Preamble to that Decision states (at Paragraph 10) that "Nothing in this Framework Decision may be interpreted as being intended to reduce or restrict fundamental rights or freedoms such as the right to strike, freedom of assembly, of association or of expression, including the right of everyone to form and to join trade unions with others for the protection of his or her interests and the related right to demonstrate". .

The European Convention on Human Rights:
The proposals to categorise various offences, whether committed in Ireland or elsewhere, as terrorist offences, to make "terrorist groups" illegal and to criminalise membership of such groups, rendering assistance to them or financing them, and to provide for the confiscation of their assets by way of special accelerated procedures, all carry with them a significant risk of breaching the human rights of those involved.

A number of the provisions of this Bill could possibly lead to breaches of the articles of the European Convention on Human Rights protecting the liberty of the individual (Article 5), fair trial (Article 6), privacy (Article 8), freedom of thought and religion (Article 9), freedom of expression (Article 10) and freedom of assembly and association (Article 10).

The Preamble of the Framework Decision states at Paragraph (10) that "This Framework Decision respects fundamental rights as guaranteed by the European Convention for the Protection of Human Rights and Fundamental Freedoms..." It is regrettable that the Bill to give further effect in Ireland to the provisions of the European Convention on Human Rights has not yet been enacted despite being introduced in 2001. In the circumstances, we would suggest that this Bill should be made subject to the European Convention by the inclusion of a new Section 3 stating:

"The provisions of this Act shall have effect only to the extent that they are compatible with the provisions of the European Convention for the Protection of Human Rights and Fundamental Freedoms and such of the Protocols thereto as the State shall have adhered to, and in considering the compatibility of any section of this Act with the said Convention and its Protocols, the courts shall taken into account the relevant case law and jurisprudence of the European Court of Human Rights."

THE FRAMEWORK DECISION:

As we indicated above, we have concerns about the manner in which Framework Decisions are adopted by the European Union and we are also concerned that in some cases the provisions of this Bill go further than is strictly required by the Framework Decision in question.

The European Union Framework Decision on Combating Terrorism is derived from EU competence under Title IV of the Treaty of European Union. This is provided for in Articles 31 & 34 of the Treaty on European Union, which allow states to work co​operatively to enforce minimum rules in the area of Justice and Home Affairs. We would note our general concern that democratic control and accountability over EU actions in the area of criminal law - which actions are markedly extended by this legislation - lag behind developments of EU competence in this area.

We note in this context that Title IV does not offer a precise definition of Community competence in the judicial and home affairs context. Moreover, at the negotiation of the Maastricht Treaty the emphasis lay on the promotion of co-operation in defined areas. There was no suggestion that this would entail the harmonisation of aspects of domestic criminal law and procedure, nor the reform of such law. The Treaty of Amsterdam (TOA) raised EU competences in matters of criminal law to a higher level, and while there were improvements from an accountability perspective, there was also an enormous growth in EU competence. The emphasis in the TOA lay on 'developing common action among the Member States " with a stated emphasis on cooperative ventures.

There is, we suggest, a limited treaty basis for allowing the Union a competence which would shape basic principles and procedures underpinning domestic criminal law and criminal justice. We take the view that such harmonisation without full consideration of the implications for the protections of individual rights contained in Bunreacht na hÉireann is both unsatisfactory and at odds with preserving the balance of liberties and constraints in Irish criminal law. From this, we articulate the strong concern that as this Bill advances both harmonisation and reshaping, hard questions arise of legal competence and democratic oversight. Most particularly we express our view that in this harmonisation process insufficient emphasis has been placed on the need to ensure that the protection of fundamental rights is preserved when both the state and supra-national state action is in operation.

We would also note that the Framework Decision itself is a generally worded document. It lays out a series of actions which, if committed, would constitute the definitional requirements for terrorist activity. The Framework Decision does not mandate the means whereby these definitions are incorporated into law, rather it only sets out the requirement that they be incorporated domestically. We believe that the Bill proposed by the Minister goes much further than the specified requirements of the Framework Decision. While the definitions of terrorist acts are domesticated in accordance with the Framework Decision, the Bill goes much further in substantially extending the legal consequences which would follow the committing of these acts. Moreover, the Bill proposes to expand the law in a number of critical areas not mandated by the international community. We are not convinced that such expansion is required in Ireland, given the lack of empirical evidence to demonstrate that transnational terrorist groupings operate within the jurisdiction.

We are also concerned that one of the effects of this legislation will be to curb legitimate public expression about political process, government and the operation of international organisations. In particular we would refer to the drafting history of the definition of terrorist activity, which was summarily rushed through the European Council and European Parliament at Christmas 2001. Notably the Explanatory Memorandum to the Decision referred to the potential use of the Framework Decision against "urban violence" and the Commission's website said these measures were intended to counter "radicals committing violence". In the view of many observers the events in Gothenberg and Genoa were as fresh in the minds of the drafters as were those of September 11th. While the Human Rights Commission makes clear its disapproval of the violence which took place in those cities, we reiterate that it is entirely inappropriate to use measures aimed at curbing terrorist action against radical protest groups.

The Need to Respect Human Rights Norms:

We strongly urge the Minister and the Oireachtas in considering this Bill to take account of the Report of the Policy Working Group of the United Nations and Terrorism and Recommendation 1550 (2002) of the Council of Europe Parliamentary Assembly on Combating Terrorism and Respect for Human Rights. The Policy Working Group Report makes clear that the core strategies of the United Nations in opposing terrorism are (a) to dissuade (b) to deny and (c) to sustain co-operation between states. The Report makes clear that in its response to terrorism the 'United Nations must ensure that the protection of human rights is conceived as an essential concern'. Specifically, the Report states that 'the fight against terrorism must be respectful of international human rights obligations'. As we have indicated above, the Human Rights Commission has a number of concerns about this legislation and its compatibility with fundamental human rights norms, particularly in the due process sphere.

We will indicate some of our more specific concerns below. We would stress as well that full protection for individual human rights should not be conceived of as something apart from the management of terrorist threats, but that a clear, principled message about human rights protections remains the defining feature of every . democracy and is ultimately essential in the prevention of terrorism. We are concerned that the Bill makes no reference to this broader context.

SPECIFIC CONCERNS

Section 5 (Terrorist Groups):

This Section declares that any "terrorist group that engages in, promotes, encourages or advocates the commission, in or outside the State, of a terrorist activity" is an unlawful organisation for the purposes of the Offences Against the State (OAS) Acts, 1939-98. This would make membership of such a group a criminal offence warranting up to eight years imprisonment. It would leave suspected members of such groups liable to arrest and detention under Section 30 of the OAS Act, 1939 and 'would make the bclicf of a Garda Chief Superintendent evidence against them under Section 3 of the OAS Act, 1972. It would also leave them open to inferences from their conduct and associations and from their silence under questioning, as provided for in the OAS Acts of 1972 and 1998, and would make them liable to be tried in the Special Criminal Court.

These are exceptionally sweeping powers even when used in relation to domestic terrorist activity. The potential for abuse or even just cultural misunderstanding leading to serious injustice would be much greater when dealing with persons allegedly involved in conflicts centred outside this country. Could the Gardaí or the courts distinguish adequately, for example, between on the one hand a radical Muslim group collecting funds here for relief in Chechnya and expressing sympathy for Chechen rebels, and on the other hand a group involved in active support and assistance to Chechen fighters?

We feel that the special arrest and evidential provisions under the OAS Acts should not be applied to suspected members of "foreign" terrorist groups because the risk of injustice and abuse is too great. This does not imply any comment at this stage on the appropriateness of the use of these provisions in connection with "domestic" terrorist suspects. As we have indicated above, we hope to make our views known on the overall question of the use of the Offences Against the State Acts at a later stage but we want at this point to stress the particular dangers of using these provisions against "foreign" groups.

Section 6 (Terrorist Offences):

This Section formally makes terrorist activity within or outside the State an offence, including 3ctions committed outside Ireland and not directed against the State or Irish citizens, although in the latter case proceedings can only be taken in Ireland if extradition has been refused or is likely to be refused. This would allow persons to be put on trial here for actions taken against other states or governments and leaves open the possibility that individuals could be tried here for actions taken against a state to which their extradition had been refused because of fears that they would not get a fair trial. We feel this reinforces our argument that the definition of terrorism needs to be restricted to actions against democratic and accountable governments.

Section 6(4) excludes the activities of armed forces/the armed forces of a state from this provision 'insofar as those activities are governed by international humanitarian law/other rules of international law' and similar exclusions apply to other provisions of the Bill. This exclusion would exempt members of the armed forces acting within the scope of their official duties during/outside the context of an armed conflict from a charge of committing terrorist offences. This exclusion does not and cannot function as an exemption for such members from possible prosecution for commission of war crimes, crimes against humanity and crimes related to a war of aggression under international law. However, an argument can be made that all the activities enumerated in the definition of 'terrorist activity' do not fall squarely within the prohibitions of international humanitarian law. Thus, inclusion of this exemption may achieve the result of implying that regular armed forces can use terrorist means and will not be criminally penalised.

Section 6 (5) (a) and (b) deal with a situation where an accused person is proved to have committed an offence but s/he must be shown to have committed it for one of the purposes indicated in Section 4 (b) (i), (ii) or (iii) for it to qualify as a terrorist offence. It is provided that if a court is satisfied that it is "reasonable to assume" that the act was committed with the relevant intent, then "the accused person shall be presumed [to have had the requisite intent], unless the court is satisfied to the contrary"
It appears to us that this provision - and similar provisions which apply to other sections of the Bill as well - may impose an unequal or unfair burden of proof on the accused. The prosecution need only show that it is reasonable to assume the requisite intent. The accused must satisfy the court that s/he did not have the intent in question. We suggest that the first line of Section 6 (5) (b) should be amended to read: "the court is satisfied beyond reasonable doubt, having regard to all the circumstances, including those specified in subsection (6), that the act was committed, or the attempt was made, with the intention of-" 
We feel that this type of rebuttable presumption, which is often very difficult to rebut, is particularly inappropriate when dealing with situations where the Garda Síochána may be acting on information supplied from other countries with different standards of investigation and proof, or where cultural or language differences. may give rise to misunderstandings. We suggest this consideration applies to all sections of the Bill where there are provisions for rebuttable presumptions against someone alleged to be involved in, or a supporter or financer of, terrorist activity.

Section 7 (Penalties for Terrorist Offences):

This section increases the penalties for a number of offences if they are terrorist-motivated. In some cases the sentences are doubled. This seems disproportionate and goes beyond the requirements of the Framework Decision.

Section 9 (Offence of Hostage Taking):

Section 9 (5) This section states that subsections (1) and (2) will not apply in respect of any act of hostage-taking that constitutes a grave breach of the Geneva Conventions. It is not clear if this is on the basis that the International Criminal Court would have jurisdiction, or that it becomes a matter of universal jurisdiction because a grave breach is implicated. This should be clarified.

Section 13 (Offence of Financing Terrorism):

This Section creates a new offence of financing terrorism. This once again highlights the excessively broad definition of terrorist activity as it could result in collecting money for militant anti-globalisation, anti-war or environmental protests being regarded as financing terrorism. It could also lead to the raising of funds for groups opposing dictatorial regimes being classed as financing terrorism.

PART 4 GENERALLY (Supression of Financing of Terrorism):

This Part of the Bill, Sections 14 to 45, applies to the financing of terrorism the procedures developed for freezing and eventually confiscating funds that are deemed to be the proceeds of drug-trafficking or other crime, or the subject of money-laundering. These existing but relatively new procedures effectively involve shifting the burden of proof onto the person who claims to be the owner of the funds in question. These Sections of this Bill empower a court to make freezing or confiscation orders on application by members of An Garda Síochána unless it is satisfied by the owner of the funds that they are not for use in supporting terrorism.

The Human Rights Commission is concerned about these provisions on two grounds.

One is that there is a major difference between assessing what are the proceeds of crimes already committed, which can usually be done by examining payments into bank accounts after the event, purchases of property or expenditure greatly in excess of known income, and trying to assess the intended use of funds, which may have been quite legitimately acquired.

The second ground is that we do not feel that reliance on opinion evidence by Gardai is sufficient in an area where there is room for considerable misunderstanding as to whether funds collected are for victims of conflict, legal defence of persons charged with terrorist offences, or to support political opposition in, situations where there is also armed resistance going on. As we have suggested above, we believe that opinion evidence and rebuttable presumptions about the intended use of funds are inappropriate in this context and traditional standards of proof should be relied upon instead.

Section 44, which concludes this Part of the Bill, provides that whenever in the future the European Union adopts measures for combating terrorist financing, the Minister for Finance may make regulations implementing these measures. Breach of the regulations will constitute an offence and the Section sets out penalties for these yet to be created offences. We are concerned that this provision usurps the role of the Oireachtas and would place impermissibly broad powers in the hands of the Minister for Finance.

SECTIONS 50 and 51 (Amendments to the OAS Act, 1939):

Section 50 increases the maximum penalty for membership of an unlawful organisation from seven to eight years, while Section 51 creates a new offence of providing assistance to an unlawful organisation with the same maximum penalty. No reason is given for increasing the already substantial penalty for membership and it appears to be simply in response to the Framework Decision. We are concerned that sentences should be arbitrarily fixed by such a process. We would also reiterate our view that if new provisions are to be added to the OAS Acts, then at a minimum, the very modest changes proposed by a majority of the Committee appointed by the Government to review these Acts should be implemented as well, and the opportunity should be taken to amend Section 47 of the OAS Act, 1939 to avoid further breaches of Ireland's obligations under the International Covenant on Civil and Political Rights as found by the UN Human Rights Committee in the Kavanagh case.
SECTIONS 52 and 53 (Further amendments to the OAS Act, 1939):

Sections 52 and 53 amend the already very far-reaching provisions of Section 22 of the OAS Act, 1939, which provides for the automatic forfeiture of the property of an unlawful organisation upon the making of a Suppression Order by the Government. Section 22 of the 1939 Act has hardly been used over the last 30 years but these amendments provide a new procedure for operating it similar to the Criminal Assets legislation. We feel that this is fraught with the same dangers that attach to the provisions concerning the financing of terrorism. This is sharply illustrated by the proposed new Section 22(E), which provides that a certificate signed by the Minister for Justice, Equality and Law Reform and stating that any particular property belongs to an unlawful organisation is evidence of that fact until the contrary is shown. We feel that this gives excessively wide powers to the Minister and is unacceptable in such a complex and sensitive area.

SECTION 54 (Amendment to the OAS Act 1985):

This Section revives the OAS Act, 1985 which provided that on production of a certificate from the Minister for Justice that in his opinion moneys held by a bank were the property of an unlawful organisation, the bank must pay the moneys into the High Court. After six months, if the supposed owner of the moneys has not applied for them to be refunded, or if such application has failed, the Minister can apply for the moneys to be paid out to him or to whomever he shall direct.

We repeat the comments we made about the provisions of Sections 52 and 53. We are also seriously concerned that when the 1985 Act was passed, it was considered so severe in its effects that it should lapse after three months in operation unless extended or revived for further periods of three months at a time. Any such extension had to be notified to the Oireachtas, which could annul it. In fact, the 1985 Act was allowed to lapse very quickly and has not been in effect for almost 20 years, but this Bill proposes not only to revive it, but also to delete the requirement to renew it every three months. We are concerned that a provision that was not regarded as necessary for 17 years should now be revived and we see no reason why a safeguard regarded as essential in 1985 should not be needed today as well.

ANNUAL REVIEW
Finally, given the controversial nature of this Bill and the sweeping powers it would confer on the Garda Siochana and the courts, we would suggest that it should be reviewed annually by an independent expert. Such a review would consider whether the legislation was still necessary and whether any aspects of it disproportionately infringed the rights of those affected by it. The reviews should be published promptly after completion and should be considered during the periodic debates we have suggested on whether the legislation should be renewed.

CONCLUSION

This is a long, complex and very detailed Bill. We have sought here to outline our general concerns about it and have gone into more detail on some of the key provisions. We have not dealt in detail with the provisions for confiscating assets, nor have we expanded upon the provisions for the implementation of a number of international treaties, about which we have some concerns. We may return to these issues at a later stage.

We would conclude by saying that legislation introduced in response to terrorist atrocities has often caused as many problems as it was intended to solve. While there is an understandable concern to defend democracy against the type of atrocity committed on 11 September 2001, we should be careful to ensure that in defending our democracy, we do not begin to undermine the very values it is built upon.

