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Human rights are universal, indivisible and interdependent. Human rights principles are not there to be ‘balanced’ and ‘rebalanced’ depending on short-term political motivations. Rather law and practice in the State should respect and reflect human rights norms and thus reinforce the rule of law. 
Human rights norms require effective investigation, detection, prosecution and conviction of those guilty of criminal offences. They also require the safeguarding of the rights of the suspect so as to ensure that no miscarriages of justice take place. For the vulnerable, the inarticulate, the mentally ill, procedural safeguards are a must. Conversely, the rights of those who are victims of crime must be respected and guaranteed. Human rights standards require the State to take preventative measures to ensure to the extent possible individuals are free from ill-treatment, while the State is also under an obligation to carry out an effective investigation into an alleged offence.
The Irish Human Rights Commission is the statutory body charged with protecting and promoting human rights in Ireland.
 As part of its mandate to protect and promote our human rights, the Commission believes human rights principles should be central to the formulation and administration of law, public policy and justice. This belief is particularly reflected in the role the Commission plays at the law-making stage of the democratic process and its advisory function evident in observations it has submitted to Government on legislation it has been referred for human rights-proofing.

Legislative Reform

Changes to criminal law and practice are rarely human rights neutral. Amendments to legislation or changes to policy have implications for how the relationship between the State (its investigative, prosecutive and adjudicative arms) and the individual is mediated. In its examination earlier this year of the General Scheme of the Criminal Justice Bill 2007 (now the Criminal Justice Act 2007), referred to it by the former Minister for Justice Equality and Law Reform
, the Commission stated that:

“… any change in this area of law should be carefully considered with reference to due process principles referred to in the Irish Constitution and international human rights texts, both universal and regional.
 Any interference with individual rights must be justified by demonstrating that the interference is in pursuit of a legitimate aim, and that the interference is proportionate to the achievement of that aim. Furthermore, adequate and effective safeguards should be in place to ensure that the rights of the individual are not interfered with arbitrarily or unjustifiably.” 

In general terms, this is what is meant when the Commission recommends to Government that a human rights perspective be applied to criminal justice policy and legislation in the State. 

The number of criminal justice Observations made by the Commission in the past number of years has comprised a substantial amount of the Commission’s work. Legislation referred to the Commission for examination has included the Criminal Justice (Forensic Sampling and Evidence) Bill 2007, the Criminal Justice (Trafficking in Persons and Sexual Offences) Bill 2007, the Immigration, Residence and Protection Bill 2006, and the Criminal Justice Bill 2004.
 The Commission has repeatedly questioned both the limited time-frame within which legislation has been discussed in the Oireachtas and the need for the introduction of measures that could have a serious impact on long-established rights. 
For example, the Criminal Justice Act 2006 runs to 197 sections and was described as a “very important legislative proposal” which “contains an essential updating of our law to ensure that criminal offences can be investigated and prosecuted in a way which is efficient and fair and which meets the needs of modern society”. 
 The 2006 Act provides, inter alia, for behaviour orders, organised crime offences, the issuance of search warrants by Garaí for arrestable offences, 24-hour detention for serious offences, the use of previous inconsistent statements, and presumptive minimum sentences for the importation of drugs and for firearms offences. Notwithstanding the breadth of matters covered in the 2006 Act, less than one year later, the former Minster for Justice published the Criminal Justice Bill 2007 (March 2007), as “essential legislation” which includes a further litany of changes to the criminal justice process in Ireland. The context for the Criminal Justice Act 2007 was the threat of so-called gangland crime and increased use of firearms.
 The Bill was published before the Expert Group, charged with conducting a review of a wide range of areas within the criminal justices system, had made their final recommendations.
 

Despite the far-reaching effects and sweeping scope of the legislation, scant time was spent debating the Bill in the two houses of the Oireachtas. This is deeply problematic given the potential repercussions for individual liberties and for the structure of the criminal justice system as a whole. Nevertheless, there was a convergence of political support for its measures, and the Bill was signed into law by the President of Ireland, Mary McAleese, on May 9, 2007, after convening a meeting of the Council of State under Article 26 of the Irish Constitution. 

Having been referred the Bill at a late stage for examination on its implications for human rights, the Commission stated that it needed adequate time to discharge its statutory duty.
  We also commented that:

“Desire to change the law should be balanced by the need to discuss, analyse and reflect on provisions which involve a significant restriction of long established rights”.

It is essential to acknowledge that the existence of the various stages involved in the enactment of legislation is an essential facet of the democratic process and that the legitimacy of the legislative process requires adequate time be given to such stages. 

More generally, perhaps this is the context in which today’s Conference can best be framed: on the one hand the desire to change the law to meet perceived new threats of crime and on the other, the imperative of approaching any law reform proposals carefully when long-established rights are at issue. 
My thesis today is that the new rhythms evoked by changes in an accelerating society introduce new paradigms through which the criminal justice system is viewed and approached. Inherent in these new paradigms is the danger that legislators, under pressure, to find solutions to problems imagined or real, present solutions involving new laws that, it is claimed, will combat criminal activity. The dangers of such an approach are all too evident – where can the legislator stop where previous legislative amendments fail? 
Let us firstly examine the recent changes brought about under the Criminal Justice Act 2007. 

Increased periods of detention

While section 2 of the Criminal Justice (Drug Trafficking) Act 1996 sanctions detention of up to 168 hours for suspected drug trafficking offences, s.50 of the Criminal Justice Act 2007 provides for seven-day detention for murder involving the use of a firearm or an explosive, murder of a Garda, prison officer or head of State, possession of a firearm with intent to endanger life, or an offence under s.15 of the Non-Fatal Offences Against the Person Act 1997 involving the use of a firearm. Such offences are seen as organised crimes, and so the provision has been described as “of major benefit in gangland cases”.
 In practice, it can be said that under s.50 a person may be detained for longer than seven days taking into account the rest period between midnight and 8am. 
The right to liberty and freedom from arbitrary detention is enshrined in Article 40.4 of the Constitution and Articles 5 and 9 of the European Convention on Human Rights (ECHR)
 and the International Covenant on Civil and Political Rights (ICCPR),
 respectively. In consideration of Article 9 of the ICCPR, the United Nations Human Rights Committee has stated that the delay in arresting a person and bringing them before a judge “must not exceed a few days”
 and that “pre-trial detention should be an exception and as short as possible”.
 In addition, the Human Rights Committee has been critical of existing Irish legislation authorising prolonged periods of detention without charge.
 The Human Rights Committee stated that the seven-day period of detention without charge provided for in the Criminal Justice (Drug Trafficking) Act 1996 raises issues of compatibility with Article 9(1).
  
In its Observations, the Commission stated that the detention periods introduced in the Criminal Justice Act 2007 involve a substantial expansion of police detention powers, without any evidence that the expansion will be effective in reducing the incidence of so-called gangland crime.
 No empirical evidence supports the contention that prolonged detention benefits investigation or increases the possibility of a successful conviction, and indeed no one has yet been detained for the full 168-hour period under the 1996 Act.
 

A person arrested under section 50 may be detained for up to six hours initially. Detention may be extended by a Garda not below the rank of chief superintendent for a further period of up to 18 hours, and again for a further 24 hours. Both extensions may be granted only if the authorising Garda has reasonable grounds for believing that it is necessary for the proper investigation of the offence. Judicial authorisation is required to extend detention past 48 hours, and is again necessary after 120 hours. The judge must be satisfied that further detention is necessary for the proper investigation of the offence and that the investigation is being conducted diligently and expeditiously. 

The Commission considers the judicial control inserted in the Act as welcome. However, international human rights standards state that pre-trial detention must be an exception and be as short as possible. It must be said that a seven-day detention period is a serious curtailment on a person’s right to personal liberty that warrants real cause and justification. For this reason, in order for section 50 to be fully human rights compliant, the Commission considers it desirable that a mechanism be established so that when further detention is being sought, the grounds upon which the request is based can be properly explored before an adjudication is made by the judge.
 

Bail law
The Criminal Justice Act 2007 introduces a number of changes to bail law as it operates in Ireland at present. The Commission observed that the proposed changes raised questions as to their consistency with an applicant’s right to personal liberty and presumption of innocence.
  An individual’s right to personal liberty is closely connected with the core principle that everyone is presumed innocent before the law.
 As the Supreme Court in The People v O’Callaghan asserted:

“The Courts owe more than verbal respect to the principle that punishment begins after conviction, and that everyone is deemed to be innocent until tried and duly found guilty.”
 

For this reason, deprivation of a person’s liberty should only occur in limited circumstances. The onus is on the prosecution to prove that the applicant is likely to abscond, interfere with witnesses or commit offences while on bail. 

Section 6 of the Criminal Justice Act 2007 requires a person charged with a serious offence who applies for bail to give a statement to the prosecution regarding her or his name, occupation, sources of income within the past three years, any property s/he owns or partially owns, any past convictions, and any offences committed while on bail. While this provision may be justified by the prosecution’s need for information, the Commission expressed concern that an obligation to supply a personal statement as a precondition for bail for serious offences imposes a weighty responsibility on the applicant who is presumed innocent before the law.
 It represents a shift in the bail application given that up to now the prosecution must establish the likelihood of the accused re-offending while on bail.
Section 7 of the Criminal Justice Act 2007 modifies the general rule on the admissibility of opinion evidence and gives evidential status to an expression of opinion in bail proceedings. The section permits the belief of a member of the Garda Síochána not below the rank of Chief Superintendent that refusal of bail is reasonably considered necessary to prevent the commission of a serious offence to be admitted as evidence that bail should be refused. The Commission, in its observations, felt it was necessary to highlight that it is the sole responsibility of the judge in bail proceedings to draw inferences from fact and that we should be cautious in relying on opinion evidence where justification for the opinion has not been presented. 
Electronic monitoring

Section 11 of the Act introduces the use of electronic monitoring in pre-trial proceedings, whereby it is an option available to the court as a condition of bail for a serious offence. It must be stated that the rationale for the introduction for electronic monitoring in pre-trial hearings has not been presented. Research as to its effectiveness both in practical and financial terms remains inconclusive. When asked in the Dáil about the costs of monitoring, the former Minister for Justice stated that “the Department will conduct a feasibility test prior to commencing the electronic monitoring provisions”.
 The lack of forward planning raises questions as to whether electronic monitoring was a measured reaction to the problem of offending while on bail. 
In our observations to Government, the Commission queried the need for the introduction of electronic monitoring where methods, such as signing-on and garda surveillance, are already in existence. The form of intrusion involved in electronic monitoring can infringe a person’s right to privacy, personal liberty, and right to bodily integrity which must be protected by adequate safeguards. Provisions in the 2007 Act make no restriction on the content of such orders. We also expressed concern that privately contracted companies should be entrusted with a public responsibility of ensuring compliance with an order given the immediate effect on the legal status of the defendant. The Commission believes that such concerns require careful consideration and further analysis before coming into operation.
Right to silence

The 2007 Act introduced changes to the rules of evidence whereby refusal to answer certain questions could be used in evidence against a suspect. Sections 28 and 29 of the Criminal Justice Act 2007 allow inferences to be drawn from the failure or refusal of the accused, upon arrest, to account for marks, objects or substances on her or his person or the person’s presence in a place when asked to do so by the arresting Garda who reasonably believes that this may be attributable to participation in the offence for which s/he was arrested. The Act clarifies that the sections apply to the questioning of the accused at any time before s/he is charged with the offence or informed by a Garda that s/he may be prosecuted for it, and that the Garda in question need not be the arresting Garda. Section 30 of the Act allows inferences to be drawn from the failure of the accused to mention particular facts on which s/he later seeks to rely in proceedings relating to all arrestable offences.
In parallel with Constitutional jurisprudence,
 the European Convention on Human Rights has emphasised the right to fair trial as comprising the following:

“…the right to silence and the right not to incriminate oneself, are generally recognised international standards which lie at the heart of the notion of a fair procedure under Article 6. Their rationale lies, inter alia, in the protection of the accused against improper compulsion by the authorities, thereby contributing to the avoidance of miscarriages of justice and to the fulfilment of the aims of Article 6. The right not to incriminate oneself, in particular, presupposes that the prosecution in a criminal case seek to prove their case against the accused without resort to evidence obtained through methods of coercion or oppression in defiance of the will of the accused”.

The right to silence is however not absolute and in our observations on the Bill, the Commission pointed out that the test for whether there has been a violation of the right to silence involves a consideration of the safeguards in place.
On this basis, the Commission recommended that as the right to silence and opportunity to subject a person to questioning over a prolonged period are closely related to his or her constitutional right of reasonable access to a solicitor, detainees should have the right to have a solicitor present during the parts of their detention relating to interrogation.
 We recommended that the accused obtain legal advice before making a decision of whether or not to remain silent and that any drawing of inferences should be made conditional on the accused having been advised by a solicitor after the caution has been given that the inferences will be drawn. 

While the Commission acknowledges the role of interrogation as a necessary tool in gathering evidence and in ensuring guilty persons are prosecuted, it is concerned that these new provisions could easily give rise to injustice insofar as there are many circumstances in which a person could fail to mention particular facts during questioning- confusion, fear, forgetfulness, substance abuse, failure to see their significance.

The role of the victim and the victim’s family 

I wish to return to the issue of victim’s rights. It is unquestionable that the role of the victim (or the family of the victim in the case of homicide) is limited in criminal trials to that of witness and complainant. 

Article 2 of the ECHR provides for the right to life while Article 3 prohibits torture or ill-treatment. Article 8 meanwhile provides for the right to respect for one’s private and family life, while Article 13 provides for the right to an adequate and effective remedy.

The case of X and Y v Netherlands
 is instructive. This case concerned the obligation to ensure effective criminal sanctions for rape victims under Article 8 of the ECHR and is authority for the proposition that States have a positive obligation in certain circumstances to ensure that allegations of wrongdoing are capable of being dealt with under the criminal law rather than simply civil law. Subsequent Strasbourg jurisprudence confirms the notion of “effective” respect for the rights contained in the Convention involving two distinct types of positive obligations: the first a “procedural” obligation on states to conduct an effective investigation into allegations that rights have been violated (see, McKerr v. United Kingdom
), and secondly an “operational” obligation to take steps to prevent violations of fundamental rights in the first place (Osman v. United Kingdom
).
Taken with the obligation on States under Article 1 of the Convention to “secure” to everyone within their jurisdiction the rights and freedoms defined in the Convention. even where it cannot be said that the loss of life, torture or ill-treatment etc is directly attributable to the State, there may still be a breach of a Convention article if the State does not effectively investigate the loss of life, torture or ill-treatment, etc. Importantly, this obligation can arise whether the acts to be investigated are perpetrated by state agents or by private individuals (see A v United Kingdom
). In the A case the Court found the UK authorities to be in breach of Article 3 where domestic law allowed for a defence of reasonable chastisement in the criminal prosecution of stepfather for assaulting his stepson. The Court reiterated that children and other vulnerable individuals, in particular, are entitled to State protection, in the form of effective deterrence, against such serious breaches of personal integrity. Article 3 has been interpreted by the Court as requiring the State to take positive measures to prevent abuse in situations involving children and other vulnerable persons (see Z and others v United Kingdom
 and D.P. & J.C. v United Kingdom
).

In addition to stating that the purpose of an investigation into a suspicious death is thus “to secure the effective implementation of the domestic laws which protect the right to life and, in those cases involving State agents or bodies, to ensure their accountability for deaths occurring under their responsibility”
, the European Court has also held that next of kin may need to be included in the investigation of the offence of homicide, primarily through information provision and consultation.
 

And this brings me to my next point which is that human rights discourse provides a forum in which the question of how the law meets ongoing and perceived new threats of crime and disorder on the one hand can be considered in tandem with the rights of the individual accused on the other. 
The limited role of the victim in the criminal justice system has been questioned increasingly in recent times and with a rising profile media critique of notorious crimes and steady reporting of crime, a perception has developed that crime is steadily increasing and that to combat crime, the powers of gardaí, the rights of suspects and the sentencing of courts, needs to be changed. With such drive for solutions, there is increasingly a perception that decreasing the rights of the suspect by definition increases the safety and protects the interests of victims and wider society. 

However, there are good reasons why the role of the victim has been historically limited in criminal trials. Traditionally, victims were personally responsible for the apprehension and punishment of criminals.
 They were expected to make their own arrests, gather evidence and pay for a lawyer.
 Once an offender was convicted, the victim could collect ‘damages’ from the person or pay the State to imprison him or her.
 It gradually became clear that this system was unfair, giving an unjust advantage to the wealthy and to the vengeful citizen.
 Such a system could not be sustained and the State was interposed between victim and offendor. With independence and the establishment of An Garda Síochána
 as the State’s investigative agents and the Attorney General
 and later the Director of Public Prosecutions as prosecutor,
 the role of the victim became represented through the State. 
That is not to say that the current system is satisfactory. Victims of crime can be better included in the criminal justice system and the Office of the DPP has been taking steps to increase information provision to victims of crime. After conviction, victim impact statements are increasingly employed at sentencing stage.
  Commitments in the Programme for Government to a Domestic Violence Prevention Office, provision that each Garda region will have a team extensively trained in the area of domestic violence and an entitlement to free separate legal assistance to complainants in cases of sexual violence are all welcome, if overdue. 
Prisons and places of detention

I had not intended to address the important issue of prisons and places of detention out of consideration of time and the fact that this is an area being dealt with in some detail in this afternoon’s session. However, in light of the publication on Wednesday this week of the Fourth Report of the Council of Europe’s Committee on the Prevention of Torture (CPT), it would be strange indeed if the IHRC did not make some comment in light of its very strong and very disturbing findings.

Of the most fundamental human rights, that of the right to freedom from torture or inhuman or degrading treatment or punishment is non-derogable and absolute. The IHRC engaged with the Committee during its investigations and has made numerous and detailed submissions to it, including observations in 2004 on the implementation of the recommendations of its Third Report in 2002.

On an initial reading of this report by the CPT, the IHRC has expressed its deep concern at the issues raised, given in particular that they have been highlighted previously and remain unaddressed.

The IHRC was disappointed to see that issues such as the physical conditions in our prisons, including: the issue of slopping out; the treatment of mentally ill prisoners; and the absence of an effective system of accountability in our prisons remain unresolved.  All of these issues were outlined in detail by the IHRC and the CPT in previous reports.

The fact that the CPT questioned the safety of a number of prisons for both prisoners and staff is of fundamental concern. The IHRC is concerned that increased inter-prisoner violence in our prisons is a serious concern and prisoners who seek protection out of fear of attack should not be subjected to a punitive regime of isolation in their cells as the CPT found. We were equally concerned at the reports of ill-treatment of detainees in Garda custody and in prisons.

The IHRC will examine the CPT report in detail, and as before, will monitor the government’s progress in meeting the report’s recommendations to adequately protect the human rights of detained persons. Government undertakings of future facilities cannot remove the State’s responsibilities for ensuring minimum human rights standards in our prisons and places of detention.

Conclusion

While solutions to crime, if they are to be found, are in the province of legislators and policy makers, from a human rights perspective, the rights of the victim and the rights of the individual suspect are best vindicated by targeted and proportionate responses to crime and particular aspects of crime. This involves resourced policing, protection services for witnesses and support for particular communities where serious crime and economic deprivation may be found. It must include supports for prisoners returning to communities after serving sentences in prison. It must include supports for proper policing, including some of the reform processes in train in An Garda Síochána. Importantly it should improve the role of victims in information provision and prosecution explanation in the criminal justice system. This process has started through new initiatives in the DPP’s Office. 
The capacity of the State to ensure law and order must be accompanied by a respect for human rights. Any interference with individual rights must be justified by demonstrating that the interference is in pursuit of a legitimate aim, and that the interference is proportionate to the achievement of that aim. Legislative or policy responses should not reflect the wrong perception that decreasing the rights of the suspect by definition increases the safety and protects the interests of victims. Miscarriages of justice or overturned convictions do not assist victims of crime. For this reason, when changing the law, we must be cautious that reform is not the result of populist debate. Human rights principles are not there to be ‘balanced’ and ‘rebalanced’ depending on short-term political motivations. The legitimacy of the democratic process requires careful consideration of new laws, particularly where changes have the potential to affect our fundamental human rights, the rule of law, and the structure of the criminal justice system. 
Thank you.

� The term ‘human rights’ refers to those rights conferred on or guaranteed to persons under first, the Constitution and second, any agreement, treaty or convention to which the State is a party, such as the European Convention on Human Rights and the International Covenant on Civil and Political Rights. See section 2 of the Human Rights Commission Act 2000. Its functions include reviewing law and practice in the State, to evaluate whether human rights are being respected, to give advice in the form of Observations to Ministers of Government on draft legislation referred to it, to make recommendations to Government on measures needed to strengthen human rights, to raise awareness of human rights, to conduct enquiries or engage in litigation as appropriate in certain circumstances. 


� Section 8(b) of the Human Rights Commission Act 2000.


� To report on its human rights implications under section 8(b) of the Human Rights Commission Act 2000.


� See for example: Article 6(1) of the European Convention on Human Rights; Article 14 of the International Covenant on Civil and Political Rights; Article 75, paragraph 4, of Protocol I to the Geneva Conventions of 12 August 1949; Article 6(2) of Protocol II to the Geneva Conventions on Civil and Political Rights.


� Other legislative referrals include: Defence (Amendment) (No.2) Bill 2006, Coroners Bill 2006, Passports Bill 2006, Criminal Justice (Youth) Bill 2004, Criminal Justice (International Co-operation) Bill 2004, the Criminal Justice Bill 2003, the Garda Siochana Bill 2003.


� Press statement on publication of the Criminal Justice Bill 2007: accessible at http://www.justice.ie/en/JELR/Pages/Criminal_justice_bill_publishedwww.justice.ie. 


� The former Minister for Justice, Equality and Law Reform, Mr McDowell TD was quoted as saying: “It is no use willing the end of gangland activities unless we will the means,”on 13th February 2007 at http://www.ireland.com/newspaper/breaking/2007/0213/breaking55.htm. 


� The Expert Group was established in November 2006. The group was entitled the ‘Balance in the Criminal Law’ Review Group. Its final report was published on 23 March 2007 after publication of the Criminal Justice Bill 2007. 


� Section 8 of the Human Rights Commission Act 2000.


� Department of Justice Press Release, “Criminal Justice Bill Published”, March 15, 2007, available at http://www.justice.ie/en/JELR/Pages/Criminal_justice_bill_published .


� Article 5(1) of the European Convention on Human Rights provides a list of circumstances in which persons can be deprived of their liberty where it is in accordance with a procedure prescribed by law.  In particular, under Article 5(1)(c) a person can be lawfully arrested or detained for the purpose of bringing him or her before the competent legal authority on reasonable suspicion of having committed an offence or when it is reasonably considered necessary to prevent him or her committing an offence.  Article 5(3) specifies that a person arrested or detained in accordance with 5(1)(c) should be brought “promptly” before a judge or other officer authorised by law to exercise judicial power and shall be entitled to a trial within a reasonable time.


� Article 9 of the International Covenant on Civil and Political Rights provides that everyone has the right to liberty and security of person and that no one shall be deprived of his or her liberty except on such grounds and in accordance with such procedure as has been established by law.  A person who is arrested or detained on a criminal charge has the right to be brought “promptly” before a judge or other officer authorised by law to exercise judicial power.  The person is entitled to a trial within a reasonable time or to release.


� General Comment 8 of the Human Rights Committee, UN Doc. HRI/GEN/I/Rev.1 at 8, (1994).


� Ibid. para. 3.


� Concluding observations on Ireland’s second periodic report A/55/40, paras. 422-451. 


� Ibid, para.18: “The State party should ensure that all aspects of detention, including the period of detention…are administered in full compliance with Article 9 of the Covenant.”


� Following the recent changes effected by the Criminal Justice Act 2006, the periods of detention which a suspect can be detained in respect of serious crime now vary from 24 hours to three days (in the case of arrests under section 30 of the Offences Against the State Act 1939) to seven days in the case of persons detained under the Criminal Justice (Drug Trafficking) Act 1996. Section 9 of the Criminal Justice Act 2006 has recently provided for the extension of general detention powers in respect of arrestable offences, by 12 hours. 


� Joint Committee on Justice, Equality, Defence and Women’s Rights, Decemebr 13, 2006, per former Minister of State at the Department of Justice, Equality and Law Reform Mr Frank Fahey TD.


� The mechanism would apply to existing legislation that provides for extended detention periods. In Brogan v UK (1988) 11 EHRR 117, the European Court on Human Rights stated that extension of  periods of detention must be authorised by judicial rather than executive power. The suspect must be brought promptly before the court.


� The Irish Constitution does not set out explicitly the presumption of innocence, but the right to a fair trial in due course of law encompasses the presumption of innocence in line with the dignity and status of every citizen. See O’Leary v. Attorney General [1995] 1 IR 254 and POC v Director of Public Prosecutions [2000] 3 IR 87. 


� Article 40.4.1 of the Irish Constitution states that “No citizen shall be deprived of his personal liberty save in accordance with law” and Article 5(1) of the European Convention on Human Rights.


� [1966] IR 501.


� The IHRC does recognise the safeguard provided under section 6 of the 2007 Act disallowing admissibility of the statement in any other proceedings.


� 634 Dail Debates Col. 797 , 27th March 2007, per former Minister for Justice, Equality and Law Reform, Mr McDowell TD.


� Article 38.1 of the Constitution provides for the right of the citizen to a trial “in due course of law”.


� Saunders v United Kingdom (1996) 23 EHRR 313. Under the International Covenant on Civil and Political Rights, the right to silence are presumption of innocence are specifically protected: Article 14(3)(g) and Article 14(2) respectively. 


� In the decisions in Murray v United Kingdom (1996) 22 EHRR 13 and Averill v United Kingdom (2001) 31 EHRR 36 the European Court on Human Rights state that given the complexity of the provisions governing the drawing of inferences and the dilemma faced by persons being questioned by the police under these provisions, it is essential that they have access to legal advice prior to any questioning where it is indicated that inferences may be drawn from their silence. 


�  The Report of the Committee to Review the Offences against the State Act 1939-1998 stated that any erosion of the privilege “might present some risk to the innocent (especially the forgetful, the inarticulate and the socially vulnerable) so that these immunities ‘contribute to avoiding miscarriages of justice” at pg.184 (Dublin, 2002). The report quoted Murray v United Kingdom (1996) 23 EHRR 29, para.45.


� (1986) 8 EHRR 235.


� (2002) 34 EHRR 553. See also Jordan v United Kingdom (2003) 23 EHRR 296.


� (1998) EHRR 245, para 121. See also LCB v United Kingdom (1999) 27 EHRR 212, where the Court held that Article 2(1) “enjoins the State not only to refrain from the intentional and unlawful taking of life, but also to take appropriate steps to safeguard the lives of those within its jurisdiction… The Court’s task is, therefore, to determine whether, given the circumstances of the case, the State did all that could have been required of it to prevent the applicant’s life from being avoidably put at risk;” at para 36.


� (1998) 27 EHRR 611.


� (2002) 34 EHRR 97. The Court found there was an obligation on social service authorities to protect the applicants from inhuman and degrading treatment and to consider securing an award of compensation for the damage suffered.


� (2003) 36 EHRR 14.


� See Isayeva, Yusupova and Bazayeva v Russia, judgment of 24 February 2005, unreported, ECtHR.


� Ibid. The State itself must act and act promptly and the next-of-kin must be included in the process:


“What form of investigation will achieve those purposes may vary in different circumstances. However, whatever mode is employed, the authorities must act of their own motion once the matter has come to their attention. They cannot leave it to the initiative of the next of kin either to lodge a formal complaint or to take responsibility for the conduct of any investigative procedures (see, for example, mutatis mutandis, İlhan v. Turkey (2000) 34 EHRR 36. 


� Garland, D., The Culture of Control: Crime and Social Order in Contemporary Society, (Oxford University Press, Oxford, 2001). See also: Guiry, R., “Who is the victim?- the use of Victim Impact Statements in murder and manslaughter cases”, (2006) 16(3) ICLJ 2b.


� Ibid.


� Ibid.


� Ibid.


� The tradition of organised policing in Ireland can be traced back to the establishment of the County Constabulary in 1822 - this was a uniformed police force formed on a regional basis. See for further information:  http://www.garda.ie/angarda/history.html .


� Article 30.3 of the Constitution provides that the prosecution of offences (other than summary offences) is a function of the Attorney General, or of some other person authorised in accordance with law to do so. 


� The Office of the Director of Public Prosecutions was established in 1974 following the enactment of the Prosecution of Offences Act 1974. The Act provides for the transfer to the Director of all functions previously performed by the Attorney General in criminal matters and election and referendum petitions. 


� Section 5(1) of the Criminal Justice Act 1993 provides that “in determining the sentence to be imposed on a person for an offence…a court should take into account and may, where necessary, receive evidence of submissions concerning, any effect of the offence on the person in respect of whom the offence was committed”.
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