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Executive Summary

The main focus of the IHRC in examining the Disability Bill 2004 is to assess whether the Bill meets the State’s obligations under international human rights law as set out in the treaties to which the State is a party.  Though necessarily focused on the Disability Bill our analysis is part of an ongoing and broader project on the nature of economic, social and cultural rights.
The main requirements of international human rights law in this regard are:

a. Provision of services must be effectively centred on an individualised assessment of needs which is in compliance with international human rights standards, both in the parameters of the assessment and in relation to its independence.

b. Mechanisms for the allocation of funding and the provision of services must effectively guarantee the ‘progressive realisation’ of the economic and social rights of persons with disability.  A forward moving dynamic that progressively ratchets upwards the level of provision is required.  The human rights of persons with disabilities must be the paramount consideration in the rationalisation of resources and services.

c. Mechanism for the allocation of funding and the provision of services must guarantee that basic standards of services never fall below a floor that is determined by the core minimum contents of social and economic rights and consistent with the imperative of human dignity.

d. The Bill must provide effective remedies in terms of enforcement of orders for the provision of services, and appeals and review of findings.  Any procedures put in place in this regard must be fair and independent.

e. The State’s obligations in the area of promoting and protecting equality and preventing discrimination extend to ensuring that the proposed systems provide equal participation in society for persons with disabilities.

In relation to the Disability Bill 2004, the Commission has identified a number of areas in which the present Bill could be improved on:

a. The proposed system of funding under the Bill affords service providers a wide discretion to deviate from the provision of resources identified as being required by persons with disabilities.  Further steps could be taken to ensure there is a presumption in favour of providing the necessary resources except in exceptional circumstances.  
b. The Bill does not go far enough in putting in place an innovative mechanism of the provision of resources and services which would effectively guarantee the progressive realisation of the rights of persons with disabilities. Further statutory expression of the concept of ‘progressive realisation’ of the relevant rights is required.
c. The Bill does not acknowledge the requirements of human rights law that, regardless of resource constraints, human dignity requires that certain basic standards of services are required to protect the rights of persons with disabilities.  Some explicit statutory expression needs to be given to the concept of a floor to the provision of services.
d. The Bill should explicitly state that nothing in the proposed Bill can affect or diminish the rights and protections contained in the European Convention of Human Rights Act 2003.

e. The Bill should explicitly state that nothing in the proposed Bill can affect or diminish the rights and protections contained in the Equal Status Act 2000.

f. Commitments to accessibility of buildings and services contained in the Bill are disappointing and do not reflect recent developments in international human rights law, particularly under the ECHR.

g. The Sectoral Plans as presently drafted are vague in nature and the IHRC calls for the publication of detailed Sectoral Plans in advance of the enactment of legislation which would allow an informed assessment of the likely level of services which will be provide.

h. The IHRC recommends that the definition of disability contained in the Bill should be amended to reflect international standards.  The inclusion of the terms “substantial” and “permanent” in the proposed definition give rise to particular concern that the definition may be applied as an exclusion of certain important categories of disabilities or may be applied in an excessively subjective manner.

i. The provision that assessment officers may delegate their functions to officers of health boards and the discretion surrounding the involvement of the applicant and his or her representative or advocate in the assessment process raise questions about the independence of the assessment process.  

j. In the view of the IHRC, the Bill should contain, at the very least, a clear statement that there must be a presumption in favour of the progressive realisation of rights and respect for basic human dignity.  Human rights concerns cannot be viewed as simply one of a number of factors to be considered in the allocation of resources.  Considerations of human rights should be moved to centre stage when it comes to resource allocation in this field.
k. In the view of the IHRC the use of the term “ideally” implies a distinction between services ideally required and services realistically required and implies that services ideally required will not be delivered in practice.  When the ideal is itself required by human rights law then there can be no excuse for its non-provision except as allowed under human rights law.  This goes to the very heart of the issue of what constitutes a rights-based approach. The IHRC strongly believes that the Bill should refer unambiguously to services required as of right.

l. The Commission believes that clear guidelines should be put in place in relation to the making of service statements requiring that they contain high levels of specificity in relation to the nature of required services and fixed timeframes for their delivery.  
m. A number of gaps in the proposed system of complaints can be identified.  There is no explicit or unambiguous means to challenge the contents of an assessment.  A further difficulty is that, while the assessment itself is made without reference to resource constraints, in determining a complaint in relation to an assessment, the complaints officer will have regard to issues of resources or practicality.  Again this greatly undermines the force of the original assessment.

n. The provision that service providers are not strictly bound by the findings of complaints officers weakens the effectiveness of the enforcement of rights under the Bill.  
o. In terms of procedures, the Commission is concerned that complaints will be heard exclusively in private.  While there may be genuine and valid reasons why hearings should be in private in certain cases, it may be appropriate to consider providing for public hearings in certain cases, including where an applicant may wish to waive his or her right to a private hearing.  In relation to the time-frame for complaints to be brought, the Commission believes that any such limits should be specified in legislation to ensure that there is effective and reasonable access to remedies.
p. In relation to the proposed appeals procedure, the Commission is concerned that the 6 weeks time limit on appeals may constitute a practical obstacle to the remedy.  The fact that there is a broad range of persons with disabilities affected calls for a more liberal and flexible approach to time limits.
q. The general exclusion of court proceedings is a central aspect of the Bill and restricts the justiciability of any of the determinations or decisions of the various administrative agents referred to in the Bill.  The standard of justiciability required by international human rights law is effectiveness.  If judicial remedies are excluded, the onus is on the State to demonstrate that the proposed administrative remedies are effective.
Introduction
The promotion and protection of the human rights of persons with disabilities is a key area of work for the Irish Human Rights Commission (IHRC).  The Commission has already published Observations on the Report of the Disability Legislation Consultative Group and on the Education for Persons with Special Needs Bill 2003 and the present Bill is identified in the Commission’s Strategic Plan 2003-2006 and in its Business Plan for 2004 as a priority area of work for the Commission.  The Disability Bill 2004 marks the cornerstone of Government legislation and policy in this area and the Commission welcomes the decision of the Minister for Justice, Equality and Law Reform to refer this Bill to the Commission under section 8 (b) of the Human Rights Commission Act 2000.
As set out in the mandate of the IHRC under that Act, the Commission approaches the present Bill with the intention of examining the detail of the Bill against the human rights standards set out in both international law and in the Irish Constitution.  In particular, the Commission will assess whether the Bill effectively establishes a system of service delivery that is centred on the human rights of persons with disabilities.  While some constitutional standards may be of relevance here, the key human rights standards are to be found at the international level, most specifically in the International Covenant on Economic, Social and Cultural Rights (ICESCR), the European Convention on Human Rights and Fundamental Freedoms (ECHR) and the Revised European Social Charter (ESC).  
The European Union has also greatly expanded its competence in protecting the rights of persons with disability in recent years particularly through the adoption of Article 13 in the Treaty of Amsterdam in 1997.  The adoption of the Framework Directive on Employment in 2000 on foot of this Article 13 power in the treaties may in time lead to further EU legislation in the field extended to the provision of goods and services.  Disability receives an explicit mention in the relevant anti-discrimination provisions of the European Charter of Fundamental Rights.

The continuing work on the drafting of an international treaty specifically addressing the human rights of persons with disabilities at United Nations level signifies the increasing prioritisation of the human rights of persons with disability within the international human rights system.  The IHRC is centrally involved in this drafting process.  It is important to emphasise that the work of the drafting group is essentially concerned with clarifying and crystallising the human rights norms relevant to persons with disability contained in existing human rights treaties and these are the same norms against which we will assess the present Bill.   In section 1 below we will set out in detail the main human rights principles contained in those treaties of relevance to the present Bill.
Overall, the Disability Bill 2004 as presented contains an elaborate and complex scheme for the assessment of needs and delivery of services to persons with disability.  The two core aspects of the Bill from a human rights perspective are the proposals for an independent assessment of individual needs contained in Part 2 of the Bill, upon which service delivery for each individual will be based; and provision for new structures for the resourcing of the relevant services, including provision for sectoral plans to be developed by Government departments, contained in clause 5 of the Bill and in Part 3 of the Bill.  In assessing the compliance of the Bill with human rights standards we have to look not only to whether the Bill puts in place the necessary mechanisms for the protection and vindication of rights, but also whether those mechanisms and systems established under the Bill are likely to be effective in practice.  In this regard the complexity of the proposed system makes the task of appraising the likely effectiveness of the proposed system particularly onerous.
In examining the present Bill the Commission is specifically conscious of the potential relationship between the proposed Bill and the European Convention on Human Rights Act 2003 (ECHR Act).  Under the ECHR Act, public bodies are obliged to act in a manner compatible with the provisions of the ECHR and public bodies which fail to do so may be found liable by the Courts with the potential that decisions would be struck down and/ or damages levied against them.  Recent jurisprudence of the European Court of Human Rights under Articles 3 and 8 of the ECHR has demonstrated the potential of the Convention for protecting the rights of persons with disabilities (see section 3 below).  The potential for domestic reliance on the ECHR through the ECHR Act can also be witnessed by reference to the United Kingdom, where the Human Rights Act 1998 has had a dramatic and positive effect on the rights of persons with disability vis-à-vis their relationship with public bodies.  What is now clear is that, in addition to placing limits on any interference by the State with their rights, the ECHR also requires the State to take positive measures to ensure the rights of persons with disability.

One of the key elements of the Irish ECHR Act is the imposition of a statutory duty on public bodies to act in compliance with the ECHR.  This duty is “subject to any statutory provision (other than this Act) or rule of law”
 and it is unclear at present how the ECHR rights of persons with disabilities may be affected by the present Bill, however the Bill could create an indirect barrier to future actions under the 2003 Act by providing for new but weak remedies.  The creation of new “statutory provision[s]” in the present Bill may restrict the ability of persons with disabilities to rely on the evolving Strasbourg jurisprudence at the national level, as a public body could argue it was acting in accordance with a clear statutory provision which did not require it to act in compliance with the Convention.  This point about the relationship between remedies under the ECHR Act and remedies under any proposed statutory provisions raises questions of wider significance than the proposed Bill, but this is the first instance in which the IHRC has come to examine the potential impact of new legislation on the operation of the ECHR Act.  As a general point the IHRC recommends that each provision of the Disability Bill should be compliant with ECHR requirements to ensure that the proposed Bill is complementary to existing protections and does not create difficulties of conflicting levels of protection.
Also of significance here is the relationship between the programmatic achievement of rights which the present Bill proposes to effect and the existing protection of subjective individual rights under the Employment Equality Act 1998 and the Equal Status Act 2000.  Section 14 of the Equal Status Act 2000 contains a statutory exemption under the Act for any action required under statute and raises similar issues to those described above in respect of section 3 (1) of the ECHR Act.  In particular, real issues arise about the relationship between protections and objectives outlined in the Bill and the existing duty on service providers to make “reasonable accommodation for persons with disability”.  Other issues include the different definition of disability contained in equality legislation from that proposed in the Bill.  Monitoring the operation of the Equal Status Act is a core function of the Equality Authority and the IHRC is aware that the Authority is currently examining the potential impact of the proposed Bill on existing equality protections.  On the IHRC’s part, we wish to emphasise here that any proposals contained in the Bill must be complementary to and consistent with existing protections of individual rights under the existing equality framework.  
While in assessing the Bill the Commission will focus on the key points outlined above, other aspects of the Bill may also give rise to human rights concern which are not addressed in the present Observations.  In particular, the Commission has not addressed the issue of genetic testing set out in Part 4 of the Bill which raises significant human rights concerns.  The importance of the issues raised by new technology in this area can be witnessed by the adoption by the UN General Assembly of the Universal Declaration on the Human Genome and Human Rights at its 53rd Session in 1999
 and the development of the Council of Europe Convention on Human Rights and Biomedicine which deals extensively with discriminati0n based on genetic information.
  It is notable, however, that Ireland is not yet a party to the Council of Europe Convention and the IHRC does not propose to consider these issues at this point, though we may return to examine them in the future.  Part 5 of the Bill, dealing with public sector employment raises issues that fall more properly within the competence of the Equality Authority, while Part 6 provides for a Centre for Excellence in Universal Design which does not appear to raise any significant human rights issues.
The Disability Bill is part of a wider package unveiled as a broader Government Disability Policy also including the Comhairle (Amendment) Bill, which spells out the detail of strategies of individual departments in delivering the necessary services.  While we do not propose to examine that Bill here, the Commission would like to emphasise that advocacy will play a crucial part in the effective working of any rights-based system of service delivery.  The reflection document Advocacy: A Rights Issue, published by the Forum for People with Disabilities in 2001, sets out a blueprint for an effective human rights centred advocacy service.  In his foreword to that publication the former President of the Irish Human Rights Commission Judge Donal Barrington expressed the view of the Commission when he stated:
“The IHRC warmly endorses the general concept of advocacy in the context of securing the human rights and interests of persons with disabilities.  It views advocacy as a necessary measure to give voice to the voiceless and to ensure that people with disabilities can have a direct say in all matters that affect their own personal destiny.  As such the IHRC views advocacy as a key factor in advancing the autonomy and independence of persons with disabilities.  These goals are not merely desirable in themselves.  They flow form the basic rights that we all share in common as human beings.”
1.
Relevant Legal Benchmarks set out in International 
Law
The purpose of this section is to highlight Ireland’s international human rights obligations which underpin what is required from the present Bill.  In particular we look at the following:  
· the International Covenant on Economic, Social and Cultural Rights (ICESCR)
, 
· the European Convention on Human Rights and Fundamental Freedoms (ECHR)
 and 
· the Revised European Social Charter (ESC).  We set out the main principles contained in these instruments and summarise what these standards require from the Disability Bill 2004.

A
The Imperative for a Rights-Based Approach
The essence of a ‘rights-based’ approach to the issue of disability is that the individual, and the specific obstacles to the equal enjoyment of his or her human rights, is at the centre of the system of service provision and State support and assistance.  In the words of the DLCG, a rights-based approach acknowledges that to ensure the equal participation of persons with disability in society,
“requires a focus on social policies that can help to meet the different and diverse needs of individuals and to enhance their autonomy and participation so that the person with disabilities is at the centre of service provision.  In this context the legislation should [also] lay out clear duties on public bodies to promote equality and to remove barriers to full participation.”

The cornerstone of such a system is that the provision of appropriate services and assistance be based on an assessment of an individual’s disability.  In its Observations on the DLCG Paper the Commission also  pointed to the Political Declaration adopted at the recent Second Ministerial Conference on Ministers responsible for Integration Policies for Persons with Disabilities convened by the Council of Europe in Malaga (Spain) on 7-8 May, 2003.  In that Declaration States undertook: 

“34.  to promote the provision of quality services, responding to the needs of individuals with disabilities which are accessed via published eligibility criteria, based on thorough and equitable assessment, shaped by the disabled person’s own choices, autonomy, welfare and representation, with proper safeguards, regulation and access to independent adjudication of complaints, and to consolidate and strengthen measures already in place.”

Key elements of such a system include a proper definition and understanding of what constitutes disability in each individual case in addition to an effective process of assessment with the disabled person and his or her advocates at the centre and with transparent review, appeal and enforcement procedures.  This view is reflected in the 2003 conclusions of the European Committee for Social Rights which describes the vision of Article 15 of the ESC as being centred on primary rights of “independence, social integration and participation in the life of the community.”

The question of how to define disability remains a contentious one.  In assessing the present Bill we will examine whether the definition of disability is drawn broadly enough to reflect international standards or if it is so narrow as to deny protection to a significant category of persons with disability.  The introduction to the UN Standard Rules on the Equalisation of Opportunities for Persons with Disabilities states that, 

“[T]he term “disability” summarizes a great number of different functional limitations occurring in any population in any country of the world. People may be disabled by physical, intellectual or sensory impairment, medical conditions or mental illness.  Such impairments, conditions or illnesses may be permanent or transitory in nature.”
In its General Comment 5 the UN Committee on Economic Social and Cultural Rights also relied on the definition contained in the UN Standard Rules.  More recently the World Health Organisation (WHO) has established the International Classification of Functioning Disability and Health (known as ICF) which provides standard language for discussion and policy formation in a number of health related fields including disability.
  In examining Collective Complaint 13 under the Revised European Social Charter, the European Committee on Social Rights also addressed the issue of definitions of disability and noted in that case that the definition of autism in operation in France differed from the WHO definition of the condition.
  This appears to indicate that the Committee considers matters such as definitions on which disability policy are based to be of no little significance in relation to the States’ obligations under the Charter.
The relevance of the international standards identified above for the present Bill can be summarised in three key questions:
I. Is the disabled person at the centre of the assessment process?
II. Is the assessment effective and independent?
III. Is the definition of disability against which the assessment is to be prepared in compliance with international standards?

B
The ‘Progressive Achievement’ of Economic and Social Rights 
for Persons with Disabilities must be Measured against 
International Standards
Resources are central to any consideration of the services required to vindicate the human rights of persons with disabilities.  Clause 5 of the Bill proposes new structures for the funding of the relevant Government Departments and public bodies which provide services for persons with disabilities.  Part 3 of the Bill provides a framework whereby Government Departments will publish Sectoral Plans committing them to the delivery of accessible public services.  In this regard we will be principally concerned with assessing whether the draft provisions are robust enough to guarantee a positive dynamic of change that delivers tangible results.  In other words, we are concerned with assessing whether the proposed Bill will meet the State’s obligations in relation to the incremental realisation of the rights of persons with disabilities which are related to the provision of resources.
The IHRC has previously addressed the issue of the legal justiciability of economic and social rights in its Observations on the Proposals Paper of the Disability Legislation Consultation Group (DLCG).
  Questions as to the nature of economic, social and cultural rights and the possible means for giving legal effect to those rights are wider than the scope of the present Observations and are the subject of a larger research project currently being conducted by the IHRC which will be published in 2005.  However, the Commission’s Observations on the Proposals Paper of the DLCG set out the broad principles of justiciability in relation to these rights and pointed to Article 2 (1) of the CESCR as creating both ‘obligations of conduct’ and ‘obligations of result’.  Article 2 of the CESCR obliges State parties to take steps “to the maximum of its available resources, with a view to achieving progressively the full realisation of the rights recognized in the present Covenant by all appropriate means, including the adoption of legislative measures…”.  In our observations on the DLCG Paper, we referred at length to General Comment 3 of the Committee on Economic, Social and Cultural Rights, which clarifies the nature of states parties’ obligations under the Covenant in this respect.  It states:

“The concept of progressive realization constitutes a recognition of the fact that full realization of all economic, social and cultural rights will generally not be able to be achieved in a short period of time.  ...  Nevertheless, the fact that realization over time, or in other words progressively, is foreseen under the Covenant should not be misinterpreted as depriving the obligation of all meaningful content.  It is on the one hand a necessary flexibility device, reflecting the realities of the real world and the difficulties involved for any country in ensuring full realization of economic, social and cultural rights.  On the other hand, the phrase must be read in the light of the overall objective, indeed the raison d’être, of the Covenant which is to establish clear obligations for States parties in respect of the full realization of the rights in question. It thus imposes an obligation to move as expeditiously and effectively as possible towards that goal. …  Moreover, any deliberately retrogressive measures in that regard would require the most careful consideration and would need to be fully justified by reference to the totality of the rights provided for in the Covenant and in the context of the full use of the maximum available resources.”

Therefore the Committee makes clear that while the principle of ‘progressivity’ means that the obligations of States under the CESCR must necessarily be mindful of the resources available to Governments, they do not automatically defer before such constraints or, more accurately, before State judgments as to the limits and effects of such constraints.  
Just as important, the principle of progressivity means that cut-backs which are sometimes unavoidable must be conducted on a rational and equitable basis.  In essence, international human rights law requires that resources cannot simply be provided and withdrawn at the discretion of Government based on purely economic considerations.  Rather, the allocation of resources must be aimed at the progressive realisation of the rights of vulnerable sections of society.
In its General Comment 5, the Committee has applied these principles to the specific issues arising in relation to persons with disabilities;

“The obligation in the case of such a vulnerable and disadvantaged group is to take positive action to reduce structural disadvantages and to give appropriate preferential treatment to people with disabilities in order to achieve the objectives of full participation and equality within society for all persons with disabilities. This almost invariably means that additional resources will need to be made available for this purpose and that a wide range of specially tailored measures will be required.”

What is interesting about the present Bill is that it presents an attempt to establish a type of rational and transparent basis for funding of services for persons with disability.  Part 3 of the Bill provides a framework whereby Government Departments will publish sectoral plans committing them to the delivery of accessible public services.  In section 3 below, the Commission will examine whether the present model can effectively guarantee progressive realisation of rights as required under the Covenant.  In this regard we will be principally concerned to assess whether the draft provisions are robust enough to guarantee a positive dynamic of change that delivers tangible results.
The applicable human rights standards required of the Bill can be summarised in three key questions:

I. Will the proposed funding procedure guarantee incremental provision of improving services aimed at the full realisation of the human rights of persons with disabilities?
II. Are there sufficient guarantees in place to ensure that Ministers will exercise their functions under the Bill in compliance with the relevant international human rights standards and are the accountability structures in place in relation to Ministerial funding of services sufficient to meet the standards of the CESCR?

III. Are the various links in the chain from assessment to service delivery effective in delivering on the independent assessment of needs and will all of the actors in this chain, including the chief executives of the various public bodies, perform their functions in compliance with the relevant international human rights standards?

C
There are Basic Levels of Services which must be Guaranteed 
by the State
Several different sources of international law point to basic standards of services for persons with disability which cannot be diverted from.  These are core rights to certain levels of services that are in keeping with human dignity and which can be measured by objective international standards.  The significance of these basic standards is that the provision of services and the related resources is not within the absolute discretion of national authorities.  In assessing the present Bill, it is unclear whether the proposed scheme contains any guarantees that these basic standards can be met.

The UN Committee’s General Comment 3 makes clear that there is a floor or ‘core obligation’ to the economic and social rights set out in the CESCR to provide, “at the very least, minimum essential levels of each of the rights”.  Centred on the concepts of human dignity and the right to a basics quality of life, persons with disabilities have certain fundamental and unqualified rights, from which the State cannot abdicate responsibility.  Therefore, progressive realisation of rights and progressive delivery of services start from a base-line minimum level of services for persons with disabilities which must be expanded on over time.
The ECHR, and in particular the right to protection from torture and inhuman and degrading treatment (article 3) and the right to respect for private and family life (article 8), also has particular significance for persons with disabilities in this regard.  Through its case-law the European Court of Human Rights has now established positive justiciable resource-driven rights in a number of areas, including the right to basic levels of health-care and the right to protection of certain aspects of private life
  It is worth recalling here the judgment of the European Court in the case of Airey v. Ireland.  In that case the Court addressed the question of the relationship between the civil and political rights contained in the ECHR and the impact these rights might have on economic and social rights,

“While the Convention sets forth what are essentially civil and political rights, many of them have implications of a social or economic nature.  The Court therefore considers … that the mere fact that an interpretation of the Convention may extend into the sphere of social and economic rights should not be a decisive factor against such an interpretation; there is no water-tight division separating that sphere from the field covered by the Convention.”

Under the ECHR the scope of the protection of private and family life has been interpreted to include both negative and positive obligations on the State (obligations not to interfere arbitrarily with the right and to take positive measures to secure respect for the right).
  This reasoning derives from the wording of Article8 (1).  In contrast to other Convention provisions, Article 8(1) refers to “the right to respect for … private and family life” which goes further than merely requiring the State not to ‘interfere’ with a right, but also requires the State to take positive measures where the source of the infringement may either be a law which infringes the protected right or where the infringement emanates from a non-state actor and where the right can only be secured by positive action.
  In other words, Article 8 may require the State to adopt specific measures designed to secure respect for private life even in the sphere of relations of individuals between themselves.
In the important case of Botta v Italy
, the Court extended the scope of ‘private life’ again to include a person’s physical and psychological integrity, with the person having the right to develop her or his personality in human relations.  Botta concerned the issue of privately-run beaches in Italy where there were no facilities allowing access for persons with physical disabilities.  The Court considered whether there was a direct and immediate link between the State’s actions or inactions, in terms of ensuring that the facilities involved were accessible, and the right to ‘private life’.  In that case the Court considered that,

“in order to determine whether such obligations exist, regard must be had to the fair balance that has to be struck between the general interest and the interests of the individual, while the State has, in any event, a margin of appreciation.”
  
In that case Mr. Botta argued that the failure of the relevant authorities to remove physical barriers to the beach rendered him “unable to enjoy a normal social life which would enable him to participate in the life of the community.”  While on the facts of the case he was unsuccessful the Court did accept the principle that failure to remove unreasonable barriers could constitute a violation of Article 8.  The European Court has since applied this principle in a number of cases concerning persons with disabilities.

There is a close relationship between the concepts of the right to respect for private and family life and the right to freedom from torture and inhuman or degrading treatment or punishment.  Under Article 3 of the ECHR, there is a threshold of severity above which claims for violation of the right freedom from inhuman and degrading treatment must pass and, in some contexts, inhuman and degrading treatment can arise in more severe violations of the right to respect for private and family life.  In the case of Price v, United Kingdom,
 the respondent State was found to have violated the applicant’s Article 3 rights where a severely disabled person was detained in prison in conditions which aggravated her disability.  In that case it was held that the threshold for what constitutes inhuman or degrading treatment in a particular case depended on all the circumstances of the case including any disability that the applicant may have.
The Price case and other recent cases invoking Article 3 of the ECHR under the United Kingdom’s Human Rights Act
 also point out that there is a strong link between the State’s obligations to take measures to vindicate the economic and social rights of persons with disabilities and the State’s responsibilities to protect and respect civil and political rights such as the right to freedom from inhuman and degrading treatment.  As already mentioned, the ECHR Act 2003 gives legal effect to the standards contained in the ECHR in Irish law and the IHRC is concerned that the remedies contained in the present Bill reinforce and support the standards contained in the ECHR and do not undermine the potential application of Articles 3 and 8 of the ECHR in Irish law.
Articles 15 and 17 of the Revised Social Charter (1996) are also of particular significance for persons with disabilities.  Article 15 of the Revised Social Charter – replaced Article 15 of the old European Social Charter which dated back to 1961.  The title of the old Article 15 was styled ‘the right of physically or mentally disabled persons to vocational training, rehabilitation and social resettlement’.  Significantly, the new Article 15 is now styled ‘the right of persons with disabilities to independence, social integration and participation in the life of the community’.  The obligation contained in sub-paragraph 15(1) to take positive measures to provide services for persons with disability was not included in the original Social Charter and its inclusion in the Revised Charter provides a cue to the European Committee of Social Rights to take an expansive interpretation of the rights of individuals under this provision.  Article 17 relates to the rights of children to social, legal and economic protection also requiring positive steps to be taken to vindicate those rights.
In its decision in relation to Collective Complaint 1, the Committee stated unambiguously that the purpose of the Charter is to protect human rights not merely theoretically but also in practice.  In relation to Collective Complaint 13 a case concerned with the position of autistic children in France and discussed in detail in section E below, the Committee developed this point further,
“53.
When the achievement of one of the rights in question is exceptionally complex and particularly expensive to resolve, a State Party must take measures that allows it to achieve the objectives of the Charter within a reasonable time, with measurable progress and to an extent consistent wit the maximum use of available resources.  States Parties must be particularly mindful of the impact that their choices will have for groups with heightened vulnerabilities as well as for other persons affected including, especially, their families on whom falls the heaviest burden in the event of institutional shortcomings.”
In that case the Committee went on to note that little progress had been made in France over the previous thirty years in addressing the needs of autistic children despite the enactment of disability legislation in 1975.
The applicable human rights standards required of the Bill can be summarised in two key questions:

I. Does the Bill ensure that, regardless of economic circumstances, there is a floor level of service provision which public bodies must always guarantee in line with basic human dignity?
II. Does the Bill give effect to or strengthen the rights and remedies available for persons with disabilities under the ECHR and the European Convention on Human Rights Act 2003?

D
Remedies: The Legal Right to Review, Appeal and 
Enforcement of Rights
A central component of the DLCG Proposals Paper in relation to the present Bill was that provision should be made for legal redress, complaints and appeals.
  With respect to the delivery of services set out in Part 2 of the Bill, our main starting point will be to ensure that the individuals concerned should have access to remedies and sanctions that are ‘accessible, affordable, timely and effective’ as required under international law.  
As set out in the Commission’s Observations on that Paper, the net question that must be confronted in the context of legislating for positive rights for persons with disabilities is to what extent the logic of socio-economic rights requires that they be given legal expression with associated judicial remedies.
  In our Observations, the Commission analysed the General Comments of the Committee on Economic, Social and Cultural Rights with regard to the most appropriate means of giving effect to the provisions of the CESCR.  In particular we quoted from General Comment 3 of the Committee which states,

“Among the measures which might be considered appropriate, in addition to legislation, is the provision of judicial remedies with respect to rights which may, in accordance with the national legal system, be considered justiciable.  The Committee notes, for example, that the enjoyment of the rights recognized, without discrimination, will often be appropriately promoted, in part, through the provision of judicial or other effective remedies.  Indeed, those States parties which are also parties to the International Covenant on Civil and Political Rights are already obligated (by virtue of arts. 2 (paras. 1 and 3), 3 and 26) of that Covenant to ensure that any person whose rights or freedoms (including the right to equality and non-discrimination) recognized in that Covenant are violated, “shall have an effective remedy” (art. 2 (3) (a)). 

In addition, there are a number of other provisions in the International Covenant on Economic, Social and Cultural Rights, including articles 3, 7 (a) (i), 8, 10 (3), 13 (2) (a), (3) and (4) and 15 (3) which would seem to be capable of immediate application by judicial and other organs in many national legal systems. Any suggestion that the provisions indicated are inherently non-self-executing would seem to be difficult to sustain.”

We also looked to the Committee’s General Comment 9, which states “there is no Covenant right which could not, in the great majority of systems, be considered to possess at least some significant justiciable dimensions.”  General Comment 9 goes to the heart of the question of whether justiciable economic and social rights would undermine the separation of powers, where it states,

“It is sometimes suggested that matters involving the allocation of resources should be left to the political authorities rather than the courts.  While the respective competences of the various branches of government must be respected, it is appropriate to acknowledge that courts are generally already involved in a considerable range of matters which have important resource implications. 

The adoption of a rigid classification of economic, social and cultural rights which puts them, by definition, beyond the reach of the courts would thus be arbitrary and incompatible with the principle that the two sets of human rights [civil and political and economic, social and cultural] are indivisible and interdependent.  It would also drastically curtail the capacity of the courts to protect the rights of the most vulnerable and disadvantaged groups in society.”

On the question of whether an effective remedy always entails a legal as distinct from an administrative remedy, General Comment 9 provides as follows:
“Administrative remedies will, in many cases, be adequate and those living within the jurisdiction of a State party have a legitimate expectation, based on the principle of good faith, that all administrative authorities will take account of the requirements of the Covenant in their decision-making.  Any such administrative remedies should be accessible, affordable, timely and effective. 

An ultimate right of judicial appeal from administrative procedures of this type would also often be appropriate.  By the same token, there are some obligations, such as (but by no means limited to) those concerning non-discrimination, in relation to which the provision of some form of judicial remedy would seem indispensable in order to satisfy the requirements of the Covenant.  In other words, whenever a Covenant right cannot be made fully effective without some role for the judiciary, judicial remedies are necessary.”

In assessing the system of redress and enforcement under the present Bill, then, the key standard is effectiveness.  So, even though the remedy may be administrative, the Committee envisages recourse to the courts by way of appeal and there is a strong presumption of legal enforceability.  Some element of judicial control is therefore contemplated.  Finally, procedures for adjudication and determination of civil rights must be fair.  In particular, Article 6 (1) of the ECHR requires that the arbiter in any such determinations must be independent and impartial.
The standards required of the Bill in this regard can be summarised in three key questions:

I. Does the Bill provide for the effective enforcement of rights, whether at the judicial or administrative level?
II. Are there barriers to the various levels of complaints and appeals provided for under the Bill?

III. Are the adjudication and determination procedures set out in the Bill compliant with the standards of fair procedures and due process?
E
Principles of Non-Discrimination Apply 
Finally, the IHRC recalls that general principles of non-discrimination contained in international law have particular significance to a number of aspects of the present Bill.  In the view of the IHRC, it is crucial that principles of equality should be reflected throughout the Bill.  General Comment 5 of the Committee on Economic, Social, and Cultural Rights clearly states that, 

“3.
the requirement contained in article 2 (2) of the Covenant that the rights “enunciated ... will be exercised without discrimination of any kind” based on certain specified grounds “or other status” clearly applies to discrimination on the grounds of disability.”

Part III of the General Comment goes into some detail as to the steps that are required of national authorities in implementing the Covenant obligations in the area of tackling disability discrimination,

“16.  …In order to remedy past and present discrimination, and to deter future discrimination, comprehensive anti-discrimination legislation in relation to disability would seem to be indispensable in virtually all States parties. Such legislation should not only provide persons with disabilities with judicial remedies as far as possible and appropriate, but also provide for social-policy programmes which enable persons with disabilities to live an integrated, self-determined and independent life.

17. Anti-discrimination measures should be based on the principle of equal rights for persons with disabilities and the non-disabled, which, in the words of the World Programme of Action concerning Disabled Persons, “implies that the needs of each and every individual are of equal importance, that these needs must be made the basis for the planning of societies, and that all resources must be employed in such a way as to ensure, for every individual, equal opportunity for participation. Disability policies should ensure the access of [persons with disabilities] to all community services”. 

18. Because appropriate measures need to be taken to undo existing discrimination and to establish equitable opportunities for persons with disabilities, such actions should not be considered discriminatory in the sense of article 2 (2) of the International Covenant on Economic, Social and Cultural Rights as long as they are based on the principle of equality and are employed only to the extent necessary to achieve that objective.”

Here we can see that there is a strong overlap between the principle of non-discrimination and the principle of individual needs assessment outlined in section A above.  The General Comment also clearly approves of affirmative action measures in favour of persons with disabilities.
Article 14 of the ECHR contains a non-discrimination provision which protects against discrimination in the enjoyment of rights protected under the ECHR.  However, as the protections contained in Article 14 relate only to equality in the protection of other rights set out under the ECHR it offers a limited form of protection.  Protocol 12 to the ECHR will greatly strengthen the anti-discrimination protections of the ECHR and is expected to come into effect in the coming years.  Article E of Part V of the ESC contains a similar non-discrimination provision in relation to all of the substantive rights set out in the Charter.  In its recent decision in relation to Collective Complaint 13 Autisme-Europe v. France,
 the European Committee of Social Rights held that disability, while not explicitly listed as a ground of discrimination under Article E, was adequately covered by “other grounds” in the text of the Article.  In relation to that Collective Complaint, the Committee went on to hold that,

“Article E not only prohibits direct discrimination but also all forms of indirect discrimination.  Such indirect discrimination may arise by failing to take due and positive account of all relevant differences or by failing to take adequate steps to ensure that the rights and collective advantages that are open to all are genuinely accessible by and to all.”

The Committee also quoted from the decision of the European Court of Human Rights in the case of Thlimmenos v. Greece
 where the Court outlined its view of the duty on States parties to make accommodation for human difference, extending to the issue of indirect discrimination,

“The right not to be discriminated against in the enjoyment of the rights guaranteed under the Convention is also violated when States without an objective and reasonable justification fail to treat differently persons whose situations are significantly different.”

Finally, it is worth referring here to the recent United States Supreme Court case of Olmstead v LC
  concerning the State of Georgia, which skewed its funding arrangements in favour of institutional accommodation rather than community-based placement supporting independent living.  In that case the Court emphasised that policies must be rational and fair and must avoid unnecessary segregation and institutionalisation.  We mention this case here because it may provide an indicator as to how existing anti-discrimination protections may be applied in the area of disability here in the future.

The applicable human rights standards required of the Bill here can be summarised in two key questions:

I. Will the proposed systems of service provision and enforcement be effective in tackling existing discrimination against persons with disability?

II. Will the proposed systems be effective in ensuring effective equality of access to services for persons with disability?

2.
Progressive Realisation of Rights and the Right to 
Certain Basic Levels of Services
The main obligation of states with respect to economic and social rights is to set in train a positive dynamic so that they may be progressively realised to the maximum of available resources.  This obligation goes to the heart of the Disability Bill.

We have already set out the nature of the State’s obligations to meet the human rights needs of persons with disability, both in terms of the obligation to progressive realise economic and social rights contained in the CESCR through the progressive allocation of available resources and the immediate obligation to meet core rights, such as those contained in the ECHR.  The key question posed by our examination of the Bill is to what extent it alters the way in which resources are allocated to services for persons with disability.  In essence international human rights law holds that resources cannot simply be provided and withdrawn at the discretion of the executive.  Rather the allocation of resources must clearly be aimed at the progressive realisation of rights programmatically and over the longer term.  There must also be a guarantee that, regardless of economic concerns, certain basic levels of services demanded by the requirements of human dignity must always be met and can never be deviated from by temporary or permanent cut-backs.

In terms of how rights to basic levels of services and to progressive realisation of rights might be enforced, the IHRC acknowledges that much controversy has surrounded the appropriate role of the Courts in making decisions which have resources implications; however the essential standard is one of effectiveness.  If administrative means of justiciability are to be preferred over judicial mechanisms, we must then turn to examine whether the proposed administrative systems can put in place effective accountability structures to ensure the progressive realisation of rights and to ensure that basic levels of services are achieved.
2.1
General Budgetary Processes
The key issue in relation to budgetary processes is whether the proposals mark a new departure in terms of developing means of ensuring that there will be a tangible and guaranteed progressive realisation of the economic and social rights of persons with disabilities and that there will be proper recognition that  basic levels of services must always be met.
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Clause 5 provides that in allocating resources from his or her annual budget a Minister shall allocate such resources that “in the opinion of the Minister concerned, having regard to the extent of his or her obligations, he or she considers appropriate.”  The phrasing of the clause is somewhat confusing but the impact of clause 5 (3) states appear to be that the allocation by a Minister of “such funds as he or she considers appropriate” is subject to a qualification that he or she must ensure that there are enough resources left over to meet the other statutory obligations of the Department.  
Clause 5 (4) goes on to state that where a Minister is satisfied that the amount he has allocated is the maximum permitted by this clause neither he or she or any public body in relation to that Minister can be required to spend any further resources.

Clause 12 (2) provides that health boards shall report annually to the Minister in respect of the aggregate needs identified in assessment reports in its function area, including the timeframe for delivery of those services.
Analysis and Recommendation
On the face of it, the clauses referred to above provide a framework for rationality and accountability in the allocation of resources at the political and administrative levels, whereby Ministers must allocate certain resources to the needs of persons with disabilities as they deem appropriate.  The health boards must also report back to the Minister on the needs identified in assessments presented to them each year.  It could be argued, therefore, that the raw data would then be available to clearly identify the gap between the resources allocated and the resources needed to meet the needs identify.

The present Bill certainly presents the opportunity to set out in statute clear positive rights to which the State is already bound and to provide for guidelines as to how they can be interpreted by the agencies, including the courts, charged with enforcing those rights.  The Bill as drafted, however, retains general qualifications that the provision of services is to be dependent on resources and does not contain any legal commitment that the necessary resources will be provided.  The appearance of the terms “as far as practicable” throughout the Bill is one of its defining features.  Nowhere is this qualified to include a requirement that “as far as practicable” must at least meet some basic standard compatible with fundamental human rights and human dignity.  Neither is there any provision that the allocation of resources should incrementally develop over time towards a “progressive realisation of rights”.

More importantly, the provision for a Minister to allocate the necessary resources to meet the requirements of the Disability Bill is subject to a qualification that he or she must ensure that there are enough resources left over to meet the other statutory obligations of the Department.  There has been some public discussion as to the extent to which resources will be ‘ring-fenced’ for provision to services for persons with disabilities.  However the Bill appears to place the obligations on a Minister under the Disability Bill at the same level as every other obligation on the Minister.  In fact, as presently drafted the clause is open to the interpretation that the allocation of resources under this Bill can only allocate the resources remaining after other requirements have been met.

At a higher level, it is also significant that clause 5 (2) refers in a passive fashion to the “moneys available to a Minister”, from which he or she can make an allocation of resources.  There is no reference to any provision to ensure that the relevant Ministers and Departments (i.e. the six Ministers referred to in the Bill) are allocated any particular level of resources at the level of the overall budget or the annual estimates.  The difficulty this poses is that a relevant Minister may have available wholly inadequate resources for the carrying out of the required functions due to an inadequate allocation in the budget, which is within the control of the Minister for Finance.  In such a case, the obligations contained in clause 5 will be of little significance as the Minister in question will not be in a position to make an “appropriate allocation”.  The IHRC thereby recommends that Bill make some provision that the Minister for Finance must take into account the requirements of the Bill when allocating resources to all of the relevant Departments.
In determining the balance of obligations it is paramount, and it is required by international human rights law, that human rights concerns should take precedence.  At the very least, the language of clause 5 (3) must be clarified as to what type of ring-fencing it is intended to effect.  While the IHRC recognises that the human rights obligations of a Minister are not restricted to the areas covered by this Bill, a Minister may have other human rights obligations in the area of the right to education for example, the Bill fails to guarantee the prioritisation of human rights over other concerns.  When read with clause 5 (4), the IHRC has serious concerns as to the extent which the provision for allocation of resources is dependent on the subjective judgement of a Minister as to what constitutes the appropriate allocation of resources or what constitutes the maximum available resources.  The IHRC is also concerned that the Bill does little to ensure that, in allocating resources, a Minister must ensure that basic standards are met and that service delivery is designed in such a way as to achieve progressive realisation of rights.
As already stated in section 1 above, the requirements of international law in relation to enforcement of rights do not necessarily require judicial remedies in all cases.  However, where administrative schemes are put in place to provide for human rights obligations, such as the obligation to achieve the progressive realisation of economic and social rights and the obligation to provide basic levels of services to persons with disability under the ECHR; then if those administrative schemes do not meet those obligations, judicial remedies may indeed be necessary.  In relation to core basic standards and levels of services, the Bill should make clear that the standards required by the ECHR serve as minimum standards which individual States should build on and Ireland, as a wealthy nation, should aspire to higher basic levels of services.  In the case of the present Bill, there is nowhere a clear obligation that the proposed systems for service delivery must meet those standards, nor is there a clear statement that the proposals for service delivery contained in the Bill are complementary to the protections already provided in the ECHR Act 2003.  This might be effected by the insertion of a clause clearly stating that nothing in the proposed Bill can diminish the rights and protections contained in the European Convention of Human Rights Act 2003.  Similarly the Bill could make clear that nothing in the proposed Bill can diminish the rights and protections contained in the Equal Status Act 2000.
In conclusion, the Bill fails to develop a new mechanism for ensuring either basic levels of services to persons with disability or a binding framework which would guarantee the progressive realisation of rights.  The IHRC believes that innovative ideas for the progressive realisation of rights could be developed, based on a firm commitment to provide a guaranteed level of resources over a fixed timeframe.  The experience of the United Kingdom in applying the ECHR standards in a domestic setting are instructive in this context and the present Bill provides an opportunity for Ireland to set out in statute its commitment to meeting its international obligations.  
2.2
Accessibility of Public Buildings
As can be seen from the Botta case, the European Court of Human Rights is increasingly recognising that accessibility of buildings and public amenities is may have important significance for the right to enjoyment of one’s private life.  There are already in place a number of statutory and administrative provisions for accessibility of public buildings and the proposals in the present Bill must be assessed to the extent that they build on existing measures.
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Clause 23 (1) provides simply that public bodies shall ensure “as far as is practicable” that its public buildings are accessible.  Clause 23 (2) (a) indicates that the Minster may request the NDA to draw up a draw code of practice in relation to accessibility of buildings.  Clause 27 proposes a general obligation to make heritage sites accessible as far as is practicable.  However, the making of such a request is discretionary and the Minister has absolute discretion to approve, disapprove or amend such a code.  In any event, even where such a code of practice is adopted, public bodies are again obliged to apply it only as far is practicable with reference to available resources.
Perhaps more significantly, clause 23 (3) provides that public buildings will be brought into compliance with Part M of the Building Regulations 1997 no later than 2015.  However, clause 23 (4) states that a Minister of Government may exempt a public building from this obligation if it is only temporarily accessible or if the Minister is satisfied that to do so would not be justified on the basis of cost with reference to the level of use by persons with disabilities.  Note also that clause 29 (5) states that where a sectoral plan provides that a building be accessible by a date later than that required under clauses 23-27, the later date may prevail – thus undermining the limits set in those clauses.
Clause 56 also proposes to repeal sections 17 and 18 of the Equal Status Act 2000 which provide that the Minister may make regulations in relation to accessibility to public transport and to bus and train stations.

Analysis and Recommendations
The nature of commitment to accessibility under these clauses of the Bill is noticeably weak and in many aspects the obligations on public bodies contained in the Bill are unenforceable.  The IHRC is strongly committed to the protection of rights contained in the Equal Status Act 2000 and believes that the present Bill should build on the principles of reasonable accommodation to goods and services set out in that Act and recommend that the relevant provisions of the Bill be reconsidered in that light. 

2.3
Access of Public Services
The importance of access to services to the right to equal enjoyment of ones private has a wider significance than the question of physical access to buildings.  The key question again here is the process of rationalisation involved in the allocation of the necessary resources.
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Clause 24 provides that where “practicable and appropriate” the heads of public bodies shall ensure that services are accessible to persons with disabilities and assistance is available for persons with disabilities in accessing services.  The clause also states that, where appropriate, expertise should be made available to inform the body in question about the service needs of persons with disability.  This might be imagined to indicate the more widespread utilisation of disability officers which already exist within some public sector bodies.  The clause comes into effect at the end of 2005.  Clause 25 relates to services provided to a public body and again only requires that accessibility be achieved where it is practicable, not excessively costly and would not result in a delay.  Clause 26 relates to accessibility of information for persons with sensory impairments and contains similar requirements that steps be taken “as far as practicable” to make material accessible.  As with accessibility to buildings, a Minister may request the NDA to draw up non-binding codes of practice.  Clause 52 also introduces a number of provisions in relation to accessibility of broadcasting services to persons with sensory impairments, amending the Broadcasting Act to impose duties on the Broadcasting Commission to make regulations for broadcasters in this respect.
Analysis and Recommendations

The observations made above in relation to access to buildings of greater significance in relation to access to services, where section 4 of the Equal Status Act currently provides that discrimination under the Act includes a refusal or failure by a service provider (including a public body) to do all that is reasonable to accommodate the needs of persons with disabilities.  Although that Act goes on to state that ‘reasonable’ under the Act includes where to making services accessible to person with disabilities would incur a cost above a nominal cost, the provisions contained in the present Disability Bill do not seem to add anything to existing levels of protection in this regard.  On the contrary, as section 14 of the Equal Status Act creates an exemption to this general obligation where actions are required by other statutory provisions, it should be clarified that the Disability Bill adds  to existing protections and cannot be seen to in any way diminish those protections.
2.4
Sectoral Plans

The Sectoral Plans as published thus far are in draft form and do not disclose a great deal of detail, however it appears they are to be the main policy documents for various department in terms of commitments to provide services.  We will look at the extent to which the commitments contained in the Plans are enforceable or susceptible to effective systems of accountability.
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Clause 29 sets out a scheme for “Sectoral Plans” by six specific Government Ministers.  These are the Departments of Health and Children; Social and Family Affairs; Transport; Communications, Marine and Natural Resources; Environment, Heritage and Local Government; and Enterprise, Trade and Employment.  Ministers are to consult with representative organisations for disabilities in drawing up these Plans.  Plans may be amended or revoked by the Minister by a subsequent Plan.  
Clauses 30-35 set out broad frameworks for the specific Sectoral Plans of the six Departments.  The descriptions of the Plans in these sections are couched in very general terms, referring to the setting of criteria for eligibility for services, the listing of services available and a programme of projected measures to be taken. (n.b. clause 52 also makes specific reference to procedures to be taken under the Broadcasting Acts in relation to services for persons with sensory impairment).
Under clause 36 complaints may be made by an applicant or by his or her representative in relation to the failure of a public body to comply with a Sectoral Plan.  Clause 37 provides that “inquiry officers” will investigate such complaints.  These officers will carry out their inquiries in an independent fashion under guidelines set down by the public body in question and will prepare a report to be submitted to the complainant and the head of the relevant public body.  The report will include steps that should be taken to remedy the failures identified therein.  Clause 38 sets a detailed scheme whereby the operation of the proposed Bill will come within the jurisdiction of the Ombudsman.

Analysis and Recommendations

The Sectoral Plans are a cornerstone of the proposed Bill and a great deal will depend on the detail and specificity contained in them.  In this regard the IHRC regrets that only drafts of the proposed plans have been published to date as this greatly inhibits our ability to assess the likely impact of the proposed plans.  At this stage the outline for sectoral plans described in the Bill remains at a general and non-specific level both in terms of detail of services to be provided and timeframes for delivery of those services.

In relation to the reference to the Ombudsman as having an oversight role in respect of the sectoral plans is to be welcomed, the IHRC believes it is questionable  whether recourse to the Ombudsman for failure to implement a commitment contained in a Sectoral Plan would constitute an effective means of vindicating rights with reference to the powers and resources available to that institution.  
3.
The Right to an Independent Assessment of Needs

At the centre of any rights-based system of service delivery is an effective assessment of needs on which a programme of required services can be developed.  International standards of relevance here include norms as to international definitions of what should be classified as a disability and standards of independence and effectiveness in relation to the assessment process.
3.1
Definition of Disability
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Clause 2 of the Bill defines disability as “a substantial restriction in the capacity of the person to carry on a profession, business of occupation in the State or to participate in social or cultural life in the State by reason of an enduring physical, mental health or sensory impairment”.  Clause 6 (2) states that, for the purposes of an assessment of needs “substantial restriction” shall be construed as meaning a restriction that is permanent, results in a significant difficulty in communication, learning or mobility and gives rise to a need for services on a continual basis.

It seems that the already restrictive definition contained in the interpretation clause of the Bill is further restricted by the subsequent clause 6.  Difficulties arise with this definition in a number of respects.  The inclusion of a requirement that the impairment in question be permanent in nature and that the need for services must be continual may exclude persons with temporary disabilities, even where such disabilities are of relatively long duration.  

Analysis and Recommendation 

The question arises whether the definition of disability against which the assessment is to be prepared appropriate in line with international standards.  As stated in section 1 above the UN Standard Rules on the Equalisation of Opportunities for Persons with Disabilities states that, 

“[T]he term “disability” summarizes a great number of different functional limitations occurring in any population in any country of the world. People may be disabled by physical, intellectual or sensory impairment, medical conditions or mental illness.  Such impairments, conditions or illnesses may be permanent or transitory in nature.”

Under section 2 of the Equal Status Act 2000, “disability” means:
(a) the total or partial absence of a person’s bodily or mental functions, including the absence of a part of a person’s body,

(b) the presence in the body of organisms causing, or likely to cause chronic disease or illness,

(c) the malfunction, malformation or disfigurement of a part of a person’s body,

(d) a condition or malfunction which results in a person learning differently form a person without that condition or malfunction, or

(e) a condition, disease or illness which affects a person’s thought processes, perception of reality, emotions or judgement or which results in disturbed behaviour.”

The definition of disability contained in the Bill is therefore far more narrow than that contained in the Equal Status Act 2000, though the IHRC can see no reason why the rights to freedom from discrimination and reasonable accommodation in the provision of goods and services protected under that Act should apply to a wider group than the rights to access to assessment and services under the present Bill.  The IHRC recommends that the definition of disability contained in the Bill should be amended to reflect international standards.  The inclusion of the terms “substantial” and “permanent” give rise to particular concern that the definition may be applied as an exclusion of certain important categories of disabilities or may be applied in an excessively subjective manner.

3.2
Independence of Assessment of Needs
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Clause 7 (1) of the Bill provides that chief executive officers of each health board will appoint and determine the length and terms of appointment of assessment officers.  Clause 7 (2) allows assessment officers to delegate the carrying out of assessments to “other officers of the health board concerned or by persons with appropriate experience”.  Clause 7 (4) provides that assessment officers shall be independent in the performance of their functions.

Under clause 7 (5) assessments shall be made without regard to cost or capacity.  Under clause 7 (8) the assessment officer “may” invite the applicant to be involved in the assessment process, and shall endeavour to ensure that there is communication with the applicant to facilitate appropriate participation in the assessment.  However, the clause also provides that the obligation to provide adequate information is subject to subjective opinion on the part of the assessment officer that to provide such information might be prejudicial to the applicant’s mental health, well-being or emotional condition or may be inappropriate given the age of the applicant or the nature of the applicant’s disability.

Analysis and Recommendation

In general the provision for independent assessment officers who will carry out assessments of need without reference to available resources is a positive aspect of the Bill.  However, the provision that assessment officers may delegate their functions to other officers of health boards raises questions about the independence of the assessment process.  Such officers are required to be of “appropriate experience”, but the Bill does not explicitly state that they should also be under a statutory obligation to act in an independent manner.  The IHRC believes that its is of paramount importance that the Bill make clear that all persons carrying out an assessment must do so in an independent manner.  The oversight, appeal and enforcement of the work of assessment officer will be addressed in section 4 below.

Also of concern is the discretion surrounding the involvement of the applicant and his or her representative or advocate in the assessment process.  The principle behind individualised assessment is that the person with disability should be at the centre of the process.  Where there are legitimate concerns that the assessment process itself might have some detrimental effect on the applicant, then there would appear to be no reason an advocate or representative could not be involved in the place of the applicant.  The IHRC believes that, in keeping with the over-riding principles of a system based around the rights of the person with disability, the non-involvement of the applicant should be the exception rather than the rule and that the Bill should provide for the mandatory involvement of the applicant with delegation to a representative in exceptional circumstances.

3.3
Procedure for and Content of Assessment
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Clause 7 (7) sets out the parameters for the assessment, including the nature and extent of disability, the health of the applicant, the appropriate services required and the length of time for which services are ‘ideally’ required and the period within which a review of assessment should be carried out.  Clause 8 sets out the procedures for an application for assessment, providing that the person with disability or his or her relative, guardian, legal representative or personal advocate can apply for an assessment, which must be commenced within 3 months and be completed “without undue delay”.  Clause 9 provides that the relevant health board shall ensure that the assessment will be carried out in line with standards determined by a body prescribed by the Minister.

Probably the most important provision in relation to the process for assessment and service statements is clause 20 of the proposed Bill, which empowers the Minister to make regulations in relation to the form and content of assessment (clause 20 (a)) and service statements (clause 20 (b)).  Clauses 20 (c)-(e) empowers the Minister in relation to the making of regulations in relation to complaints, appeals and advocacy.

Analysis and Recommendation

The operation of this clause in practice may depend heavily on the capacity of assessment officers to carry out their functions and the extent to which they may be restricted by any regulations or guidelines set by the Minister.  Questions arise again in this context as to the qualifications and independence of assessment officers and those they may delegate to carry out assessments.

The inclusion of the qualifying phrase “services that are ideally required” suggests that the assessment is not intended to be binding on service providers, an interpretation supported by analysis of the provision for service statements examined below.  In the view of the IHRC the use of the term “ideally” implies a distinction between services ideally required and services realistically required and implies that services ideally required will not be delivered in practice.  This goes to the very heart of the issue of what constitutes a rights-based approach.  The IHRC strongly believes that the Bill should refer unambiguously to services required as of right.  Basic levels of service in keeping with human dignity must be provided as an absolute requirement of international law and the full realisation of the economic and social rights of persons with disabilities must be provided for in a programmatic and progressive manner. 
3.4
Service Statements
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Clause 10 (2) provides for the chief executive of a health board, on receipt of an assessment of needs, to appoint a ‘liaison officer’ who is to prepare a service statement specifying the health or other services which will be provided to the applicant and the period of time within which such services will be provided.  Clause 10 (10) provides that the liaison officer shall arrange with the relevant service providers for the manner and timing of the delivery of such service.

The most significant provision in relation to the considerations that should inform the drawing up of a service statement is contained in clause 10 (6) of the Bill.  This provides that, while the statement should be based on the assessment report, other factors should be considered including:

(i) Approved standards and codes of practice in place in the State in relation to the relevant services;

(ii) The practicality of providing the services identified in the assessment report; and 

(iii) The need to ensure that expenditure on the provision of services does not exceed the annual budget.

Clause 10 (8) further states that a liaison officer may amend a service statement following a change of circumstances of the applicant or a change in any of the factors referred to in clause 10 (6).  

Analysis and Recommendation

There is no requirement that the liaison officer carry out his or her functions in an independent manner as is provided in respect of assessment officers.  The drawing up of the statement, therefore, is clearly a function of the health board.  The key provisions here are contained in sub-clause 10 (6), which ensure that the service statement will apply the assessment only in so far as practicality and budgetary constraints allow.  The liaison officer is charged with determining how these factors impact on the service statement and the assessment report is listed as one of six factors to be considered.

The inclusion of qualifying criteria in clause 10 of the Bill greatly dilutes the force of the assessments carried out under clause 7 above and has the potential to undermine the operation of the Bill as a whole.  It is unclear at this point whether these criteria will have the effect of allowing exceptional deviation from assessments or rather whether they will be applied more widely to afford service providers with a general discretion to avoid the requirements of assessments of need on resource grounds.

It is notable that there is no direction as to how the various factors are to be weighted in drawing up the service statement.  For example, the clause could provide that the liaison officer set out the services required by the assessment “except in exceptional circumstances” or other similar language.  In particular the reference in sub-clause 10 (6) (d) to “the practicability” of providing the services identified in the assessment grants a wide discretion to the liaison officer in diverging form the assessment.

In the view of the IHRC, the Bill should contain, at the very least, a clear statement that in weighing such factors there must be a presumption in favour of the progressive realisation of rights and respect for basic human dignity.  Human rights concerns cannot be viewed as simply one of a number of factors to be considered in the allocation of resources.
In addition to concern about the relationship between the assessment and service statement, it is clear that a great deal will depend on the precision and detail of the proposed service statements.  The Commission is also aware that in other jurisdictions concern has been expressed that the equivalent of service statements sometimes refer to services being provided over timeframes expressed in general or vague terms, having the effect of making the statements unenforceable.  

The Commission recommends that the clause be re-drafted to restrict the discretion of service providers to avoid the requirements of assessments of need.  It should be emphasised, at a minimum, that any deviation from the assessment in preparing a service statement must be exceptional.  The Commission also believes that clear guidelines should be put in place in relation to the making of service statements requiring that they contain high levels of specificity in relation to the nature of required services and fixed timeframes for their delivery.

3.5
Relationship with the National Council for Special Education

Disability Bill 2004

With respect to educational needs identified by a liaison officer, Clause 10 (4) (a) provides that a liaison officer may request that the Council assist in the preparation of a service statement, the identification of appropriate service providers or, most significantly in the provision of services.  However, under clause 10 (4) (c) the Council has a wide discretion not to accede to such a request, including where, having regard to its resources, it would not be reasonable for it to accede to the request.  As part of the qualifications contained in relation to the drawing up of service statements by a liaison officer under clause 10, one of the factors to be considered is the advice of Council in relation to the financial resources allocated to education service providers.

Analysis and Recommendation

Given the wide discretion contained in clause 10 generally, it is particularly striking that this sub-clause exempts the Council completely from the service statement process at its own discretion.  The IHRC regards this provision for the exclusion of the Council from the service statement process to have the potential to greatly undermine the co-operation between and coordination of education and health service providers.

4.
Review, Appeals and Enforcement 
4.1
Complaints in respect of Assessments and Service Statements
As outlined in section 1, effective enforcement and justiciability are vital elements of the human rights which this Bill must strive to guarantee.  International standards state that the key barometer in assessing systems of justiciability.  While judicial means of enforcement are not always required, if administrative mechanisms of enforcing rights are not effective, then judicial remedies are an imperative.  It is with this in mind that the Commission examines the proposed redress systems contained in the present Bill.
Disability Bill 2004

Clauses 13 and 14 provide for a mechanism by which applicants can complain to the chief executive of a health board in respect of a determination by an assessment officer that the person does not have a disability or that the assessment was not carried out in the proper manner.  Clause 13 also provides that an applicant may make a complaint in relation to the contents of a service statement or that the health board or education service provider failed to provide a service specified in a service statement.  Clause 13 (2) provides that the Minister may make regulations under clause 20 of the Bill in relation to time limits for any such complaints to be brought.  Clause 14 provides that complaints officers shall be appointed by each health board and shall be independent in the exercise of their functions.
In terms of the procedures for dealing with complaints, the complaints officer may reject the complaint if he or she determines that it is frivolous or vexatious.  If not, the officer may attempt and informal resolution of the complaint or may initiate an investigation as deemed appropriate.  In any such investigation, the applicant and all other agents in the process shall be given the opportunity to make presentations of evidence and/or appear before the complaints officer.  A crucial aspect of the procedure is that, under clause 14 (7), the complaints officer will also have regard, in the determination of any complaint, to the factors set out in clause 10 (6), including questions of resources and practicability.  Importantly, proceedings are to be “otherwise than in public” (clause 14 (9)).

In terms of outcomes, clause 14 (8) specifies the types of determination a complaints officer may make.  In relation to assessments, the complaint can be found to be unfounded or can recommend that the assessment be carried out again if it the applicant is found to possibly have a disability not detected earlier or if the assessment was not carried out in conformity with the appropriate standards.  In relation to service statements, where it is found that they are inadequate or inaccurate, directions can be given to have the statement amended or added to.  Where the terms of the statement have not been fulfilled, the officer may make recommendations the relevant service providers to do so.  In respect of the findings of complaints officers, clauses 14(11) and 14 (12) give a discretion to a health board or an education provider in implementing of the recommendations of a complaints officer, where to do so would result in indebtedness or “it is not possible or practicable” to do so.

Analysis and Recommendations

A number of gaps in the proposed system can be identified.  First, the most obvious gap in the system of complaints set out in this clause is that there is no explicit means to challenge the contents of an assessment.  Given that assessments may be carried out by officers of health boards who are not under a direct statutory obligation to act in an independent manner, this constitutes a significant obstacle to an effective remedy where an applicant believes the assessment of needs to be inadequate
A further key difficulty is that, while the assessment itself is made without reference to resource constraints, in determining a complaint in relation to an assessment, the complaints officer will have regard to issues of resources or practicality.  Again this greatly undermines the force of the original assessment.

Furthermore, the provision that service providers are not strictly bound by the findings of complaints officers seriously weakens the effectiveness of the enforcement mechanisms.  In terms of procedures, the Commission is concerned that complaints will be heard exclusively in private and in relation to the time-frame for complaints to be brought, the Commission believes that any such limits should be specified in legislation.
4.2
Appeals

Disability Bill 2004

Clause 15 provides for independent appeals officers to be appointed.  The detail of the appointment procedure is included in the Schedule to the Bill and provides that appeal officers shall be appointed for five years as members of the civil service and shall be recruited from a competition held by the Civil Service Commission.
Clause 17 provides that an applicant or his or her representative may make an appeal in relation to certain findings by a complaints officer.  Appeals lie under this clause in respect of a finding that a complaint was not well-founded, a recommendation that a service statement be varied or added to, or a recommendation that a service statement be complied with where the relevant service provider has failed to do so.  Appeals also lie in respect of failure by a service provider to comply with the recommendations of a complaints officer.

Appeals must be lodged within 6 weeks of the relevant finding or recommendation..  Parties will have the opportunity to submit evidence and to appear before the appeals officer and he or she shall make a determination in writing based on this evidence and any further information he or she requests.  In this regard clauses 17 (5) and 17 (6) grant an appeals officer powers to compel evidence, to require attendance of relevant persons before him or her, to search premises and to conduct oral hearings.  Clause 22 also empowers an appeals officer to go to the District Court and obtain a search warrant in pursuit of the exercise of his or her functions.
Proceedings will be conducted as determined by the appeals officer and will be “as informal as is consistent with the due performance of the functions of the appeals officer”.  Persons appearing before an appeal officer will have the same rights, immunities and duties (such as in relation to perjury and failure to comply with the directions of an appeals officer) as a witness in a court of law.  However, hearings will be held in private.  Clause 18 also makes explicit provision for a voluntary and private mediation process.

Analysis and Recommendations

While the complaints procedure is largely non-binding in nature, the appeals process takes on more of a juridical character.  A number of questions arise about the operation of the proposed system, particularly in relation to the 6 weeks time limit on appeals on appeals.  

Of more general concern, though, is the restriction of access to the appeals process to the limited grounds set out in clause 17.  No appeals will lie, for example, in relation to the content of assessments.  As the appeals process is likely to be central to the operation of the proposed Bill, the IHRC believes that for it to be effective, appeals must lie in relation to the substance of decisions as well as in relation to the decision-making processes that led to them,
4.3
Enforcement by Courts
Disability Bill 2004
Clause 19 is a central provision in the Bill and provides that no appeal shall lie to a court from a decision of an appeals officer save on a point of law.  Clause 21 states that where a service provider fails to comply with a determination of an appeal officer, a mediation resolution or a recommendation of a complaints officer within 3 months of the relevant decision then the applicant, his or her representative or the appeals officer may apply to the Circuit Court for an enforcement order.

Analysis and Recommendation

The general exclusion of court proceedings is a central aspect of the Bill and reduces the justiciability of any of the determinations or decisions referred to in the section above.  As already stated, any proposals to exclude judicial remedies must be accompanied by evidence that proposed administrative mechanisms will provide effective alternative remedies.  A has been seen; in relation to many aspects of the proposed Bill such administrative remedies as are provided do not meet those standards of effectiveness.
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