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The question of what is the most appropriate model of enforcement for economic, social and cultural rights touches on their status (or lack of status) as legal rights in a number of different ways. 
Justiciability per se

In the first place, there is the issue that may be directly posed as to whether economic and social rights, in particular, should themselves be justiciable at all. I take it that most of those present here today would, at the very minimum give an affirmative answer to that question, at least at the most general level. I do not propose, therefore, to examine that question in any depth, although some of the arguments do bear on the degree and manner in which such rights should be enforceable, both of which are considered in what follows.
The limits of the constitutional judicial process

In a recent article Mark Tushnet has argued, making reference to the Directive Principles of Social Policy among other international examples, for the non-justiciability of welfare rights specifically.
 As already mentioned, I am not going to make that the issue of justiciability the main focus of my remarks today. However, one aspect of Tushnet’s argument is worthy of close attention. In summary, he advances the hypothesis that 
“courts should not enforce strong social welfare rights [strong “in the sense that courts will enforce them fully, without giving substantial deference to legislative judgments”) with weak remedies [such as “the mere declaration . . . [or] a requirement that government officials develop plans”] because those remedies may well become strong ones [that is “mandatory injunctions that spell out in detail what government officials are to do by identifying goals, the achievement of which can be measured easily, for example, through obvious numerical measures . . . [and that] set specific deadlines for the accomplishment of those goals”], which in turn will lead courts to transform the strong social welfare rights into weak ones [that is, rights which, “give legislatures an extremely broad range of discretion about providing those rights (or, equivalently, direct that courts defer substantially to legislative judgments)].

It would seem that the loss that Tushnet sees as resulting from this weakening of the underlying right is the removal of focus for political mobilisation in terms of the popular assertion of rights through the political process and perhaps also direct action. Referring both to non-justiciable rights and to ones that are “enforced” merely by declaration, Tushnet points out that—

A standard concern about nonjusticiable rights - and, almost by definition, about merely declaratory rights . . . — is that they are not rights at all. A purported right without an accompanying judicially enforceable obligation is, almost literally, toothless.

[A] legislator [might] take seriously a constitution’s identification of nonjusticiable rights . . . because . . . they . . . feel a moral obligation, enforced through politics, to do what the constitution says. Additionally, . . . civil society can read the constitution, conclude that it is being violated, and place pressure on legislators to enact policies that comply with the constitution.  . . .

That response might be adequate in nations with entrenched democratic cultures - where civil society stands ready to inflict political damage to legislators who depart from the constitution’s requirements - and advanced welfare states. Ireland today might satisfy those requirements, although Ireland did not when the Directive Principles were inserted into the Constitution, and India today does not satisfy those requirements either.

Nonjusticiable rights are enforced by civil society through political mobilizations and the like. Are merely declaratory rights meaningfully different? To some degree perhaps, because civil society can rely not merely on the constitution (and on what civil society organizations say the constitution implies about existing government policies), but on a judicial declaration of a constitutional violation. In the Irish cases, a judicial declaration of unconstitutionality might supplement the moral-political compulsion exerted by the Constitution itself if the public gives some distinctive weight to statements - not judgments - made by courts. Perhaps civil society institutions could make more headway with such a declaration in hand than they could otherwise with only the Constitution's language to rely upon. But perhaps not; it will depend on the weight civil society itself gives to judicial declarations, and that weight will pretty clearly vary from one nation to another.

Thus Tushnet himself recognises that the strength of his argument depends on the social and political context of each constitution under consideration, itself a fairly significant qualification to the argument which he is seeking to make.

Nevertheless, precisely because the strong rights-weak rights, strong enforcement-weak enforcement distinctions he makes are so schematic, his analysis provides a convenient starting point for an analysis of some of the issues that arise when the social, economic and cultural rights guaranteed in the international instruments are “translated” into legal rights in the domestic legal order and especially into constitutional rights and remedies.

In this short paper, I shall address that general topic under three loosely connected headings.

· The many facets of a constitutional right

· Legal constitutional rights and “incidental” ESC protections

· Be careful what you wish for

The many facets of a constitutional right

Tushnet, as we have seen, is concerned that judicial enforcement of constitutional social welfare rights will be accompanied by an inevitable tendency to “water down” the content of the rights guaranteed, so that this accommodated to the remedial role with which courts feel comfortable, rather than vice versa. Alternatively, at the point at which constitutions are being drafted or re-drafted, those framing the constitutional guarantees may anticipate the need for such qualifications on the rights. In the South African case, for example, it is difficult to clearly distinguish these two phenomena given the closeness in time and outlook of those who drafted the Constitution and those—in the Constitutional Court, above all, who are called upon to interpret and apply it. The loss which Tushnet fears in this respect is that the value of those rights as tools for political and social mobilisation will be blunted by the courts’ careful formulation of what they entail and even of the deference which may often be shown to the legislative and executive branches in regard to their implementation.
The argument as to why “weak” judicial formulation or enforcement of a right is generally likely to lead to a devaluation of that right as a weapon in the necessary political and social struggle for those rights is not clearly set out. On the contrary, it seems more likely that in most contexts, judges, lawyers, social, economic and political actors and ordinary people are all well capable of distinguishing between a constitutional right as a statement of legal standard which constitutional courts and similar tribunals are to apply to the review of legislative and executive action (or inaction) and as the expression of a basic moral claim, which places demands on politicians and others to do more than the courts may feel it their proper institutional role to require. In other words, it is not clear why there cannot be any distinction between constitutional rights (or international human rights) as the basis of a demand for both legal and political accountability and why the latter should not be more radical in its claims than the former. As the Supreme Court pointed out in Re Criminal Law (Jurisdiction) Bill, 1975—

The correct meaning of any constitutional document may be ascertained by construing it with regard to the historical circumstances in which it came into existence. It is true that the Constitution is a legal document, but it is a fundamental one which establishes the State and it expresses not only legal norms but basic doctrines of political and social theory. "Ireland is a sovereign, independent, democratic State" (Article 5) it reflects, in part, aspirations and aims and expresses the political theories on which the people acted when they enacted the Constitution.

There seems no reason why one and the same provision should not state both a legal norm and a basic doctrine of political and social theory at the same time, the latter going beyond far beyond the former in the nature of the demands it makes of those with power and privilege. Even when Irish judges have denied that certain principles are justiciable at all, they have not denied that the Constitution embodies a concept of distributive justice, merely that it is not the role of the courts to give effect to it directly.

In dealing with TD v Minister for Education
 Tushnet himself mentions that it followed in the wake of the majority decision in Sinnott v Minister for Education.
 However, if one were to consider for a moment the public reaction to the Supreme Court’s decision in that earlier case, it hardly seems to support Tushnet’s general argument. Far from neutralising or disarming public or political criticism of the State’s perceived failure to make adequate provision for the special needs of autistic children and adults, the court’s decision in favour of the Minister – which was concerned entirely with the definition and scope of the right to “free primary education” contained in Article 42.4 – provoked one of the most notable examples of a public backlash against a judicial decision in recent times. The decision thus seems to have reinforced a public perception of injustice, rather than have dissipated it and can have played no small part in Ms Sinnott’s narrowly unsuccessful bid for election to the Dáil in 2002 and her success in the European Parliament elections two years later.

It might be objected that whatever the short-term reaction to the decision, it was still not sufficient to shift the Government from its basic opposition to a “rights-based” approach to disability legislation.
 That is, of course so. But it is curious, to say the least, for Tushnet or anyone else to suggest that the prospects for a successful political campaign in favour of a different legislative approach would have been strengthened if there was no provision such as Article 42.4 or if it had not been litigated in circumstances such as Jamie Sinnott’s. The alternative suggested, that the Directive Principles of Social Policy, standing alone “create a situation in which civil society can read the constitution, conclude that it is being violated, and place pressure on legislators to enact policies that comply with the constitution”
 is certainly a curious one to anyone who has any familiarity with the Irish constitutional and political system. There can few topics of which even the best-informed and most committed citizen is likely to be ignorant than “The Directive Principles of Social Policy.”
 This has not been the fate of Directive Principles everywhere, of course; in India, the corresponding Directive Principles of State Policy have attained the level of a common place and the phrase may be used even in metaphorical or figurative contexts in the confidence that the (Indian) reader will understand what is being referred to.

While this is quite in keeping with Tushnet’s acknowledgment of the importance of context, it does make one question the cogency of his overall argument on the point at stake here.
Legal constitutional rights and “incidental” ESC protections

There is wide scope for economic, social and cultural rights to be protected indirectly, as aspects of well-established “legal” constitutional rights. The right to procedural fairness and the right to equality are perhaps the two most prominent examples and there remains considerable scope also, under systems such as that created by the European Convention on Human Rights to explore more of the implications of the State’s “positive obligations” in respect of private and family life or of freedom of association.

What is crucial here is that these implications of the existing constitutional guarantees cannot be avoided, unless the courts embark on a process of deflating these rights so as to avoid anything remotely resembling social rights adjudication at a constitutional level.

I do not propose, given the shortness of the time available to give a comprehensive survey of all the developments in various jurisdiction in recent years that bear on the topics I have just identified, but it is worth commenting briefly on some of the most recent case law in a number of them.

It might easily be overlooked that the United States has a body of constitutional law dealing with the requirements of due process in relation to what was hailed at one point as the “new property” – which encompasses various types of welfare benefits and gives each different levels of procedural protection against deprivation.
 It is true that the promise of this case law was substantially curtailed from the mid-seventies onward, but even in the US, social rights haven’t been completely banished from the constitutional table.
 In the context of the European Convention on Human Rights it is not surprising, perhaps, that this procedural dimension of the protection of the right to a home, for example, retains greater potential for development and extension.

The more topical subject in this area is, of course, the role of constitutional equality guarantees, particularly in those jurisdictions that have not entrenched substantive social rights at a constitutional level. In South Africa, there has been at least one major recent case in which the Constitutional Court could have rendered a decision either on the basis of the equality guarantee or on the basis of a substantive constitutional right (the right to social security) but chose to base it’s a finding of a violation on both.
 As Mokgoro J observed for the majority—
The socio-economic rights in our Constitution are closely related to the founding values of human dignity, equality and freedom. . . .  the proposition that rights are inter-related and are all equally important, has immense human and practical significance in a society founded on these values. 

. . . 

Equality is also a foundational value of the Constitution and informs constitutional adjudication in the same way as life and dignity do. Equality in respect of access to socio-economic rights is implicit in the reference to “everyone” being entitled to have access to such rights in section 27. Those who are unable to survive without social assistance are equally desperate and equally in need of such assistance.

. . . 
When the rights to life, dignity and equality are implicated in cases dealing with socio-economic rights, they have to be taken into account along with the availability of human and financial resources in determining whether the state has complied with the constitutional standard of reasonableness.   . . .  What makes this case different to other cases that have previously been considered by this Court is that, in addition to the rights to life and dignity, the social-security scheme put in place by the state to meet its obligations under section 27 of the Constitution raises the question of the prohibition of unfair discrimination.

It is clear, therefore, that the guarantee of equality contained in section 9 of the South African Constitution is interpreted and applied very much in the context of those over-arching societal values revealed by the presence of sections 26 and 27 elsewhere in the Constitution.

What of a jurisdiction which has only an equality guarantee, standing alone – or at least, unsupported by express constitutional rights to social security, housing, education and the like?
Canada offers an instructive example. Without claiming to offer an detailed analysis of the development of the Canadian doctrine in recent years, we can draw up a rough scorecard.

Failure to provide interpretation services for deaf hospital users equivalent to those offered to speakers of (official) minority languages – a violation of section 15 of the Canadian Charter.
 Welfare benefits for those under thirty made largely conditional on participation in specified work or training programmes – no violation.
 Exclusion of a specific form of behavioural therapy for autistic children from scope of provincial health plan.
 The pattern of results alone indicates that there are limits to the use which a free-standing equality guarantee can be put in delivering basic social rights and gives us a rough idea where the current majority on the Supreme Court of Canada is prepared to draw that limit.
To give a proper evaluation of the development of Canadian case law on this topic one would have to look more closely, of course, at the reasoning employed and particularly at the dissenting opinions in Gosselin. (Auton, it might be noted was a unanimous decision.) On this occasion, the time available does not permit such a close examination, but I would like to focus briefly on just two of the opinions delivered in these recent Canadian cases – that of Arbour J dissenting in Gosselin and McLachlin CJ’s opinion for the Court in Auton.

There are two noteworthy features of Arbour J’s Gosselin for present purposes. The first is that she holds section 7 of the Charter to contain a free-standing right to “life, liberty and security of the person” that could not be reduced to the guarantee against deprivation of the same “except in accordance with the principles of fundamental justice” and that the former right has a positive dimension that could be violated by measures of the kind under review in that case – that is, by the failure of the state to act positive action to protect and preserve life. This, of course, closely parallels the approach which the Supreme Court of India has taken to Article 21 of the Constitution of India over the course of the last quarter century or more and which has been the basis of some of that court’s landmark decisions.
 Especially relevant in the context of this paper, was Arbour J’s view that the placement of section 7 of the Canadian Charter in the part of the document headed “Legal Rights” could not be controlling of the guarantee’s scope.
 This might seem, although very much a dissenting opinion, a promising development in Canadian constitutional law – however, we shall have cause to reflect on that in a moment. The other is that, even Arbour J shied away from the prospect of a court adjudicating, as a matter of constitutional law, upon what the minimum entitlement to welfare should be; for her, it was sufficient for the decision of this case, that a person had been arbitrarily (as it was in her view) excluded from the benefit of the level established by the provincial legislature.

The opinions expressed by McLachlin CJ in Auton are now, of course, those which have prevailed in the Supreme Court of Canada, which were in essence that—

[A] legislative choice not to accord a particular benefit absent demonstration of discriminatory purpose, policy or effect does not offend this principle and does not give rise to s 15(1) review. This Court has repeatedly held that the legislature is under no obligation to create a particular benefit. It is free to target the social programs it wishes to fund as a matter of public policy, provided the benefit itself is not conferred in a discriminatory manner . . . 

While there are nuances in the approach taken in Auton which by no means rule out future litigation in the same general area, the case makes it clear that the Supreme Court of Canada does not see its role as being generally to guarantee a concept of substantive equality in the enjoyment of benefits provided by the state.
Be careful what you wish for

At first blush, therefore, there might seem every reason to incline to Arbour J’s view of the interaction between the right to life and its interaction with the constitutional guarantee of equality, if not, for the time being in a Canadian context, then certainly as an affirmation of much that the Supreme Court of India has done and that the Supreme Court of Ireland might yet do.

However, as my section heading indicate, be careful what you wish for. Consider the recent Canadian decision in Chaoulli.
 There, four judges of a seven judge court held that the prohibition of private health insurance in the province of Québec was a violation either of the Québec Charter of Rights alone (Deschamps J) or of both the provincial charter and of section 7 of the Canadian Charter (McLachlin CJ, Major and Bastarache JJ). The reasoning, particularly of the three judges just mentioned was that, as long as there were unreasonable delays in the provision of life-saving medical treatments in the public health system, it was not a reasonable limit on the ““life, liberty and security of the person” for the province to prohibit private medical insurance as a means of making alternative provision.
Whether one finds such a decision a persuasive one or not, it takes us into territory that is at least adjacent to Lochnerism, if not quite in that promised land. Promised in the sense that we are regularly admonished by prominent Irish political and judicial figures that the clamour for judicial enforcement of constitutional social and economic rights is the new Lochnerism.

One might reply that as long as private property remains a constitutional right and as long as the Supreme Court remains willing to resort to its own a priori notion of what the principles of social justice will allow by way of legitimate forms of regulation of property, we have Lochnerism in our midst.
 That, however, is really an argument best left for another day.

The best lesson to draw from Chaoulli is, I would suggest, that it is dangerous to attach an expansive interpretation to, for example, a “legal” constitutional guarantee such as the right to life and to allow it wander across the whole field of social and economic issues, unmoored in any specific set of guaranteed social rights, or indeed in the relevant international norms.

One may not share the ideological outlook of the critic, or indeed the find the specific faults in the Indian Supreme Court which he attributes to it, but there is something in Arun Shourie’s criticism that cannot lightly be dismissed—
As one “progressive judgment after another fell from the courts, many observers portrayed the Judges as strong willed, fiercely independent pioneers who were hacking new trails through the conservative thicket, who by singular determination were lifting our State and society above swamps of iniquity. That was how their image came through – in the media, in conversations. I dare say, it was how the Judges say themselves.

But in fact their judgments were just elaborations, if not unthinking applications of the clichés and slogans, the postures that had come to dominate public discourse and politics of those years. Not independence and intellectual robustness, to me the judgments seem to exemplify the exact opposites.

The more general and abstract the constitutional framework within which they are required to operate, the greater the danger that judges become open to charges such as these.

A concluding thought

I have ranged fairly widely over the topic of constitutional “legal rights” and their relationship to the protection of economic, social and cultural rights.

In many ways, I do not think that the most fruitful way of engaging with these questions is on a very abstract or conceptual level, of the kind which I have briefly essayed in this paper. I take it for granted that most people here believe that there is a role for the judiciary in any constitutional democracy in ensuring certain aspects of people’s entitlement to economic, social and cultural rights and that the question – which has pragmatic and context-specific elements in it, is what is the most appropriate role in each particular jurisdiction as regards each particular issue.

Let me finish by offering what I hope is a starting point for some further discussion about that specific question, which is related to the question of the legal process and its effectiveness more generally.

We often discuss the judicial role in the enforcement of economic and social rights in terms of the dilemma which is posed by resource allocation decisions. However, there are other issues concerning judicial competence and one of them is well highlighted by an observation which Sandler and Schoenbrod make in their work Democracy by Decree—

Doing a good job for the public requires not only making good plans but motivating people to achieve common goals. Issuing commands is not enough. Agency personnel must feel that they can depend on the commissioner to reward good work and back-up good faith efforts that may go awry, as some inevitably do. Agency personnel are less able to trust a commissioner who must mollify outsiders with veto power.
…

Large public institutions have multiple, conflicting objectives. Power is widely diffused. Congressional mandates may be unrealistic. Quick action is difficult because of the necessity of going through legislation, rulemaking, competitive bidding, and civil service requirements, each of which is mandated to meet an objective other than efficiency. Perhaps most difficult of all, it is hard to reach the lower-level staff members who actually implement policy. When courts react to routine failure as if it were intransigence, they may succeed in focusing the attention of top leadership on the problem in court but at the cost of taking attention away from other problems, thus making government less responsive to the overall needs of the public.

Whatever one thinks of the polemic from which I have just quoted, it is, I think, one of the main areas of real challenge lies in translating rights in law into improvements in people’s lives.

R Sandler and D Schoenbrod Democracy by Decree: What happens when courts run government (New Haven, 2003)

A Shourie Courts and their Judgments (New Delhi, 2001)
M Tushnet 'Constitutional Courts in the Field of Power Politics: Social Welfare Rights and the Forms of Judicial Review' (2004) 82 Texas Law Review 1895
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