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Soft law and housing rights in the European Union system.

Good morning. In this short presentation I am going to examine the development of housing rights, as enshrined in international law and EU instruments, within the new governance of the EU. For many of you the terms ‘open method of coordination” (which by the way is not a new European method of contraception), social inclusion and EU soft law measures will be familiar. However, when these venture into the arena of housing rights some very interesting outcomes are developing. This is taking place in the context of a new Europe, the neo-liberal Europe. Globalisation, or the pressures of international corporations and international capital seeking a high return, are pushing the 25 EU States to compete on wage levels and social rights in the so called ‘race to the bottom’. This means that those with the lowest taxes and weakest human rights should attract international capital and corporations. In Ireland this has been vividly demonstrated by the Irish Ferries attack on working conditions. Housing too is part of this, and in all of Europe’s main cities, homelessness and poor housing conditions among immigrants, migrants, asylum-seekers and refugees in Europe is an area of growing concern for housing rights advocates. 

This paper also addresses the emerging forms of governance in the EU, which involve a growing shift away from a legal rights approach to co-ordinating common objectives in social policy, involving voluntaristic approaches, such as the Open Method of Co-ordination (OMC). Such developments have enormous consequences for the advancement of housing rights. Of course, all EU States have already committed themselves to housing and other rights within the International Covenant on Economic, Social and Cultural Rights, European Social Charter and Revised Charter, EU Charter of Fundamental Rights, European Convention for the Protection of Human Rights and Fundamental Freedoms, EU Treaties, Regulations and Directives. Many have justiciable rights to housing in national law.

Human rights approaches arising from internationally agreed instruments can influence the way in which States assist homeless people, in the face of other competing influences. Indeed, there are a plurality of normative systems within the decision-making environment of State bodies. The advancement of human and housing rights competes with pressures for profits, market competitiveness, efficiency and cost-effectiveness in the neo-liberal climate.
 Asserting the human rights guarantees that States have already given can act as a counter to these forces.

Housing rights in UN instruments

There is a growing and defined corpus of jurisprudence on housing rights arising from international human rights instruments.
 Briefly, these emanate from the UN system advancing socio-economic rights, of which housing rights are an integral part.
 They include:

· The  Universal Declaration on Human Rights 1948 (UDHR) at Article 25.1;

· The Geneva Convention Relating to the Status of Refugees, 1951 at Article 21;

· The ILO Recommendation No. 115 on Workers Housing 1961; 

· The International Convention on the Elimination of All Forms of Racial Discrimination 1965 at Article 5;

· The International Covenant on Economic, Social and Cultural Rights 1966 (ICESCR) at Article 11.1;

· The UN Convention on the Elimination of All Forms of Discrimination Against Women 1979 (CEDAW) at Articles 13 and 14;

· The UN Convention on the Rights of the Child 1989 (CRC) at Article 27;

· The International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families 1990 at Article 43.1;

· Many UN resolutions as well as the Istanbul Declaration and Habitat Agenda 1996: 

States parties which have accepted these obligations in relation to socio-economic rights undertake to recognize, respect, protect and fulfil these rights. They agree to take steps, to the maximum of available resources, with a view to progressively realizing these rights by all appropriate means, including the adoption of legislative measures.
 

States obligations translate to a requirement to meet a minimum core obligation in terms of the rights concerned, without discrimination. This concept has been used to provide a minimum threshold approach, below which no person should have to endure. The minimum core obligation has narrowed the problem of distributive justice to that of assessing the evenness of the distribution of socially guaranteed minimal levels of certain goods and benefits among individual groups within a country.
 

The UNCESCR  General Comment No. 4.  on the Right to Adequate Housing
 and General Comment No. 7 on The Rights to Adequate Housing – forced evictions
spells out the elements of housing policy which States must address in meeting the housing obligations of the ICESCR. In terms of housing rights the minimum core obligations of States would involve a guarantee that everyone enjoyed a right to adequate shelter and a minimum level of housing services, without discrimination.

The concept of violations and remedies in relation to breaches of these housing and human rights obligations was addressed by the UNCESCR at various times. In 1996, the UNCESCR
 proposed a draft optional protocol for individual complaints under the ICESCR to be made.
  This would allow any individual to make a complaint directly to the UNCESCR in relation to an area of socio-economic rights violation, similar to the system now being developed under the Inter-American Human Rights system established under the San Salvador Protocol.
 

At this point it is time to refer to hard law and soft law. Hard law is generally held to comprise the everyday understanding of law, which is enforced by public agencies or individuals through the courts, with pre-established rules on evidence, procedures, remedies and penalties. The efficacy of hard law measures relies on uniformity of treatment, wide promulgation of their contents, established and accepted procedures for creation and change, as well as the existence of an effective enforcement system.
 Soft law is seen as law which is not binding on individuals, national organisations or government agencies in the same way as hard law. It is often derived from agreements between States and monitored at international level through a specific supervisory machinery.
 Soft law in relation to socio-economic rights involves the range of international treaties, conventions and other instruments which set out the human rights that States have guaranteed at international level:

When a State ratifies one of the Covenants, it accepts a solemn responsibility to apply each of the obligations embodied therein and to ensure the compatibility of their national laws with their international duties, in a spirit of good faith. Through the ratification of human rights treaties, therefore, States become accountable to the international community, to other States which have ratified the same texts, and to their own citizens and others resident in their territories.

However, some soft law measures can be quite comprehensive and far-reaching in their proposals. The Limburg Principles, 1986, 
 and the Maastricht Guidelines
 have provided clarification on States obligations in the area of socio-economic rights, such as housing. These have defined further the detail of effective implementation and the nature of violations of these rights, as well as proposing the types of remedies which should be available in the case of violations. The Maastricht Guidelines recommend that any person or group who is a victim of a violation of an economic, social or cultural right should have access to effective judicial or other appropriate remedies at both national and international levels.

The European Social Charter and Revised Charter

The Council of Europe (CoE) is the continent's oldest political organisation, founded in 1949. It groups together 46 countries, including 21 countries from Central and Eastern Europe. It is distinct from the 25-nation European Union, but no country has ever joined the Union without first belonging to the Council of Europe.
 Housing rights are addressed in the European Social Charter (1961) and Revised Charter (RESC) (1996).
 
The relevant Articles for housing rights are 13, 16, and 19 of the Charter: 

· Article 13 – Anyone without adequate resources has the right to social and medical assistance;

· Article 16 - The family as a fundamental unit of society has the right to appropriate social, legal and economic protection to ensure its full development.

· Article 19 - Migrant workers who are nationals of a Contracting Party and their families have the right to protection and assistance in the territory of any other Contracting Party:

Articles 15, 30 and 31 of the Revised Charter also relate to housing rights:

· Article 15 - Disabled persons have the right to independence, social integration and participation in the life of the community;

· Article 30 - Everyone has the right to protection against poverty and social exclusion;

· Article 31 - Everyone has the right to housing:
Article 31 created a new right to housing within the RESC:
With a view to ensuring the effective exercise of the right to housing, the Parties undertake to take measures designed:

(i) to promote access to housing of an adequate standard;

(ii) 
to prevent and reduce homelessness with a view to its gradual elimination;

(iii)
to make the price of housing accessible to those without adequate resources.

The Committee on Social Rights which is the monitoring body for the Charters produces annual Conclusions on the compliance of States with these provisions.
  The Additional Protocol of 1995 providing for a system of collective complaints resolved to take new measures to improve the effective enforcement of the social rights guaranteed by the Charter.
 The States which have ratified the Collective Complaints Protocol of 1995 (at 1st June 2005) were Belgium, Croatia, Cyprus, Finland, France, Greece, Ireland, Italy, Norway, Portugal and Sweden.
 In European Roma Rights Center (ERRC) v. Greece
 the CSR found that the Greek Government had failed to apply Article 16 in a satisfactory manner in relation to the provision of housing for Roma.

European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR)

The ECHR and its court, the European Court of Human Rights (ECtHR), are an important part of the development of housing rights in Europe. Significantly, the precedents set by the ECtHR are now applicable in national laws since all European State have adopted the ECHR into national law. Article 1 of the ECHR provides that the rights set out will be available to ‘everyone within the jurisdiction’ of the States Parties to the Convention. This means that all persons in any of the States, regardless of status, can avail of the protections of the Convention.
 The relevant Articles of the Convention to housing issues are Articles 3, 6, 8, 13, 14 and Article 1 of Protocol No. 1.
 
· Article 3 –  Inhuman and Degrading Treatment
Article 3 obligations in relation to inhuman and degrading treatment were considered in Marzari v Italy
 to place an obligation on public authorities to provide assistance to an individual suffering from a severe disability, because of the impact of such refusal on the private life of the individual. The House of Lords in England recently held that the State had positive obligations to homeless and destitute asylum-seekers, under Article 3, where they faced an imminent prospect of serious suffering caused or materially aggravated by denial of shelter, food or the most basic necessities of life, for which they had already suffered or were likely to continue to suffer privation. 
 

· Article – fair procedures. 

The absence of any opportunity to defend summary possession proceedings, which would result in homelessness was found to be in breach of Article 6 in Connors v UK in 2004.
 
· Article 8 – respect for private and family life and home

The landmark case under Art 8, Botta v Italy,
 established that a State had a positive obligation to people with disabilities to enable them to enjoy, so far as possible, a normal private and family life. The duty of State bodies to protect the home and private life under the provisions of Art 8 were considered in the case of Lopez-Ostra v Spain
 where a family were forced to move from their home as a result of smells and nuisance from a waste treatment plant.

· Article 14 - Equal Enjoyment of Rights in the Convention

This provision applies only to non-discrimination in relation to the rights and freedoms set out in the Convention, and Protocol 12 covers all areas of discrimination by public bodies.
 

· Article 1 of Schedule 2 on Protection of Property Rights and Possessions

Human rights protections under Art 1 of Protocol 1 could include entitlements to housing assistance and entitlements. There is a long line of ECtHR cases showing that entitlements to social assistance can amount to a property right engaging Art 1 of Protocol 1.

European Union housing rights

The development of EU housing policy and rights has been slow, and fears of encroaching on the competences and political balances within individual States have led to few directly binding social legislative measures. However, many of the laws promoting harmonisation and market integration have incidently impacted on housing rights. As the meeting of the European Housing Ministers in Padua in 2003 described it:

Although housing is not under the direct competence of the EU, it has complex links with many important issues with EU policies such as: building norms and energy conservation, competition rules, consumer policies, taxation, for instance rules on VAT, finance policies (i.e. Basel II), social inclusion, NAPincl and Joint Inclusion Memorandums for the accession countries, social and economic rights, statistics, structural funds, and promotion of research and technological development.

Among the hard law measures of the EU affecting housing rights, derived from the Treaties, Regulations and Directives is Council Directive 2000/43/EC of June 2000
 promoting the implementation of the principle of equal treatment between persons irrespective of racial or ethnic origin and specifically:

Shall apply to all persons, as regards both the public and private sectors, including public bodies, in relation to:

…(h) access to and supply of goods and services which are available to the public, including housing.

The Unfair Contract Terms Directive
 is creating a body of jurisprudence across Europe in relation to house purchase and tenancy agreements,
 and harmonised European standards for some 600 construction products is being phased in by 2007.
 Of course the primary hard law measure affecting housing policy and housing rights across the EU has been the introduction of European Monetary Union from the Maastricht Treaty (formally, the Treaty on European Union) 1992. This led to the creation of the European Central Bank, common currency across Europe, harmonisation of interest rates, and low mortgage rates. The effects of this on housing markets and housing rights has received little attention, but there is clearly a need for harmonisation of housing rights to correspond to this housing finance market harmonisation and integration of housing markets. 

However, in the light of increasing immigration, migration and refugee housing need and homelessness across Europe, advancing the housing rights of people, as human rights, is critical. Indeed the European Parliament has been concerned with housing rights for some time. The Opinion of the Committee highlighted the development of contemporary rights to housing across Europe, at the time, in 1999.

The fifteen Member States have ratified all international texts on human dignity. They implicitly recognize the right to adequate accommodation as a fundamental human right, as an essential element in respect for human dignity. Since the Habitat II Conference in June 1996, which witnessed some disagreement between the US and the EU over the right to housing, a European vision of the right to housing has emerged, reflecting an undertaking by states to move towards implementation of this right, although national circumstances, approaches and laws may differ.

The right to housing has been incorporated into the constitutions of some Member States (Belgium, Finland, the Netherlands, Portugal, Spain and Sweden). In France it is regarded as an aim worthy of incorporation in the constitution. UK and Irish laws, which do not recognize the right to housing, do respond specifically to the problem of the homeless by requiring local authorities to house certain priority categories of people (United Kingdom) or simply to list the homeless and draw up housing priorities (Ireland). In Germany, it is the responsibility of the Länder to ensure that no-one sleeps in the street. They may, in the interests of public order, requisition empty housing. In Denmark local authorities must provide suitable accommodation.

But the level of rights protection is at a critical stage. In the wake of the terrible fires in Paris in 2005, FEANTSA has raised the crisis of housing for those who are excluded in Europe:

[F]or very poor people the terrible pressure of the housing market increasingly leads to social exclusion and, in some cases, to a situation of social emergency, where people find themselves without resources, reduced to sleeping in the street.  The figures speak for themselves: rough sleeping is increasing in major cities across Europe.  It’s not just Paris -- almost all large urban areas are finding themselves face to face with similar problems. The horrors that the Paris fires showed up is tip of the iceberg; there is worse. Increasing numbers of people sleep in doorways, squats, abandoned buildings and other places not meant for habitation. What is more, the profile of these people is changing. They are not only the middle aged, often alcoholic men who are associated with rough sleeping and who are often held to be to blame for their own situation. Nowadays, it is frequently women, families with children, migrants and young people who find themselves homeless or in a situation of social and housing emergency. The trigger of their plight is usually housing affordability, leading to a spiral of exclusion, affecting health, employment options, education of children etc. Housing exclusion due to lack of affordable housing also creates an extreme vulnerability to exploitation. It has led to a new and frightening form of housing exploitation: mattress rental by so-called “sleep dealers”. In effect, exploitative landlords rent out mattresses in overcrowded conditions for eight hour shifts at exorbitant prices. It is migrant workers that are the main victims of such practices – indeed the cockle-pickers of Morecambe bay were housed in similar conditions. 

The housing crisis in Europe is reaching unprecedented levels. The fires in Paris have brought public attention to the problem of inadequate housing in a prosperous European capital– housing that is not simply outside standard safety and sanitary norms, but that is actually a threat to the health and to the very lives of its inhabitants. However, this shockingly inadequate housing is symptomatic of the underlying problem of housing affordability that is growing across Europe. Quite simply, there is no housing available for the limited financial resources that poor and vulnerable groups have at their disposal. This problem of affordability affects all actors - naturally poor people are the most visible victims - but middle-income groups are increasingly affected and NGOs and the State are also feeling the repercussions.
  

Housing rights are now enjoyed by people in Europe at a number of levels, depending on the status of the person claiming such rights. In terms of housing rights there is a developing hierarchy of such rights in European and national law, depending on status rather than need. These levels are becoming more stratified as the EU expands and deals with the influx of non-EU nationals. From the national housing rights of citizens of Member States to the housing rights of migrant workers, third country nationals, asylum seekers and illegal immigrants, there is a developing hierarchy of levels of housing rights protection. For those at the ‘bottom of the ladder’ there are major risks arising from lack of housing rights protection. The levels or strata of housing rights protection across are:

1. Citizens of Member States;

2. Migrant workers and their families;

3. Migrant workers and their families from the new Accession States;
4. Asylum seekers; 

5. Third country nationals;
6. Refugees;
7. Illegal Immigrants;
8. Ethnic and minority groups within national States:

Human rights and housing rights in the EU

Housing rights as human rights have a clear basis in the EU, since the Union seeks to respect and promote universal human rights.

The European Union is a community of shared values, founded on the principles of liberty, democracy, respect for human rights and fundamental freedoms, and the rule of law. The European Union seeks to respect and promote universal human rights as laid down in the Universal Declaration of Human Rights of 1948 and the subsequent International Covenant on Civil and Political Rights and the International Covenant on Economic, Social and Cultural Rights of 1966. Besides these and other UN human rights instruments, the human rights policy and positions of the EU are also based on regional human rights instruments, such as the European Convention on Human Rights of 1950. The EU adheres to the principles of universality, interdependence and indivisibility of all human rights and democratic freedoms, which these international legal instruments enshrine – as reaffirmed at the 1993 World Conference on Human Rights held in Vienna.

Article I-9 of the Treaty establishing a Draft Constitution for Europe states that the Union shall recognise the rights, freedoms and principles set out in the EU Charter of Fundamental Rights. The Union shall accede to the European Convention on Human Rights and Fundamental Freedoms, en bloc, if, or when the Draft Constitution is ratified. Fundamental rights as guaranteed by the Convention, and as they result from the constitutional traditions common to the Member States shall constitute the general principles of the Union’s law. As de Schutter has points out: 

Fundamental rights were imported and developed in the legal order of the Union to respond to the fear that the transferral of powers from the European Union to the Member States would result in diminishing the level of protection enjoyed by the individual under national legal systems. This explains both the initial development of fundamental rights as general principles of EC law by the European Court of Justice, and the interpretation by the Court of the secondary legislation which seeks to offer a minimal level of protection of fundamental rights at the level of the Union or vis-à-vis the institutions of the Union.

The EU Charter of Fundamental Rights (EUCFR)

The need for a European social dimension and fundamental rights protection arose in the 1980s to counteract the dangers of a deregulated market system with potential ‘race to the bottom’ policies by some Member States to gain competitive advantage. In the absence of EU institutional competence (outside labour legislation) to introduce minimum standards in areas of social policy the Community began to explore an alternative approach based on ‘fundamental social rights’.
 The Cologne European Council of 1999 decided to establish a Charter of Fundamental Rights, referring to a citizens guarantee of economic and social rights, inspired by the 1996 Council of Europe Revised European Social Charter (RESC) and the 1989 Community Charter of Fundamental Rights for Workers.

In December 2000 the EUCFR was ‘jointly and solemnly proclaimed’ at Nice by the Presidents of the European Parliament, the Council and the Commission, following submissions from NGOs and interested parties.
 While the EUCFR does not include a specific right to housing, there is an important right to social and housing assistance contained in Article 34(3):
  
In order to combat social exclusion and poverty, the Union recognises and respects the right to social and housing assistance so as to ensure a decent existence for all those who lack sufficient resources, in accordance with the procedures laid down by Community law and national laws and practices.

The wording of Article 34(3) is distinctive in the EUCFR, in that it states that a specific right to social and housing assistance is recognised and respected. For instance, Article 34(1) in relation to social security, merely states that the ‘Union recognises and respects the entitlement to social security benefits and social services providing protection in cases such as maternity, illness, industrial accidents, dependency or old age…’
  Article 34(3) draws on point 10 of the EU Community Charter of the Rights of Workers 1989, Article 13 of the European Social Charter and Articles 30 and 31 of RESC. The Union must respect it in the context of policies based on Article 137(2) of the Treaty establishing the European Community.
 

Although all Directives since 2001 have a standard recital of compatibility with the EUCFR,
 the legal effectiveness of the EUCFR has been questioned in relation to its use by the European Court of Justice.
 Aside from the legal impact of the EUCFR, the introduction of Impact Assessments into all Commission legislative and major policy-defining proposals, which  examine the compatibility of these with the EUCFR, will be a significant development.

Growth of Soft Law measures in the EU 

The development of housing rights at EU level will now take place within the context of the changing nature of EU governance.
 This governance, originally based on the ‘Community method’ of Treaties, Regulations and Directives, has been transformed in areas of social policy to incorporate ‘soft law’ measures, such as Framework Directives, common policy initiatives and the open method of coordination (OMC).
 The reasons for this given are curious. It is claimed that dissatisfaction with the ‘command and control’ mode of EU governance through Regulations and Directives, as well as the weakened legitimacy of EU law making and a new approach to EU policy based on policy outcomes within diverse national systems, have all led to this approach.
 

Member governments have acknowledged that improved competitiveness whilst preserving the European model(s) of welfare capitalism may require common responses in areas where legal competences rest with the member states. Arguably, this situation (that the integration is approaching the core areas of the welfare state, but that member states are not prepared to compromise their sovereignty over social policy areas) has accentuated the need for alternatives to the Community method.

Of course, market harmonisation and integration measures continue to be developed largely through hard law measures.

The OMC was established by the European Council of Lisbon in 2000.

It is a new form of coordination of national policies consisting of the Member States, at their own initiative or at the initiative of the Commission, defining collectively, within the respect of national and regional diversities, objectives and indicators in a specific area, and allowing those Member States, on the basis of national reports, to improve their knowledge, to develop exchanges of information, views, expertise and practices, and to promote, further to agreed objectives, innovative approaches which could possibly lead to guidelines or recommendations.

Of course, the OMC process grants no enforceable rights to individuals. 

One should question whether the so-called new modes of governance, with their emphasis on non-binding, non-justiciable instruments and on coordinating and informational mechanisms, are appropriate for the area of human rights protection, given that what is generally said to differentiate ‘rights’ in law from other claims or interests is the availability of a legal remedy, usually a remedy which can be individually enforced, usually in judicial proceedings.

So, how has this new EU governance system addressed housing rights?

NAPSincl

The Nice European Council in December 2000 adopted the social inclusion strategy set out in the Lisbon Summit. It was organised around four objectives in the fight against social exclusion and poverty: 

· to facilitate participation in employment and access by all to the resources, rights, goods and services;

· to prevent the risks of exclusion;

· to help the most vulnerable;

· to mobilise all relevant bodies.

The essential elements of the OMC method in social inclusion are common objectives, National Action Plans for social inclusion (NAPsincl) with a two-year cycle and a joint report drawn up by the Commission and the Council to summarise and analyse all such National Action Plans.
 A set of indicators was established in the areas to be considered, including housing.
  However, in the original 18 indicators of Social Exclusion, housing need, housing rights and homelessness were noticeably absent.
 

This Commission Joint Report on Social Inclusion 2001, which synthesised the first National Action Plans found few references to housing rights .

The thrust of initiatives by Member States in their NAPs/incl is geared essentially at overcoming the deficiencies in their national housing markets in order to assure lower-income sections of the population access to decent and affordable housing. Most efforts can be grouped under three key policy approaches:

– Increasing the supply of affordable housing and accommodation: measures to complement and stimulate supply of low cost housing and to renovate existing dilapidated housing stock. This includes measures targeted at disadvantaged areas and neighbourhoods. 

– Guaranteeing quality and value for money at the lower end of the housing market: measures to better control and regulate the housing market, particularly where it tends to act exploitatively or exclude.

– Improving access and protecting vulnerable consumers: measures to strengthen the position of low-income and other particularly vulnerable consumers on the housing market. 
However, the Joint Report of 2001 defined the terms poverty and social exclusion as referring:

… to when people are prevented from participating fully in economic, social and civil life and/or when their access to income and other resources (personal, family, social and cultural) is so inadequate as to exclude them from enjoying a standard of living and quality of life that is regarded as acceptable by the society in which they live. In such situations people often are unable to fully access their fundamental rights.

The initial NAPSincl reports from the 15 Member States failed to address their housing rights obligations. Remarkably, there was no reference to the commitment of the Union to ‘recognise and respect the right to social and housing assistance’ as set out in Article 34(3) of the EUCFR. 

A new set of National Action Plans for 2003-2005 was prepared by the 15 EU Member States. The 10 new Member States submitted their first National Action Plans for 2004-2006 against poverty and social exclusion in July 2004 in response to the common objectives. Following examination by the European Commission SPC and endorsement by the Member States, the Draft Joint Report on Social Inclusion was formally adopted as a Joint Council/Commission text by the Council in March 2004. 
 This second synthesis report referred to housing rights as consumer rights in one instance.

Consumer protection

In the first instance, the Member States need to ensure compliance with the standards defining the concept of decent housing and a fair balance between the rights and responsibilities of tenants and landlords.

The Joint Report also emphasized that ‘access to good quality and affordable accommodation is a fundamental need and right’.
 Generally, few States described their social inclusion approaches in terms of rights, although Denmark and Sweden were positively ahead in this area. Some NAPsincl reports, such as Sweden, referred to how the Convention on the Rights of the Child is taken into account in all policy areas. But, once again, there is no attempt to address the EU obligations set out in article 34(3) of the EUCFR to recognize and respect the right to social and housing assistance, or any of the internationally accepted housing rights. Remarkably, there is no reference to the commitment of the EU Member States to housing and other socio-economic rights in the ICESCR , ESC, CRC or other instruments.
Conclusion

While human rights in the EU context can act as valuable benchmarks to evaluate policy initiatives, such as housing policy, these rights are potentially being downgraded to ‘soft policies in favour of this or that social objective’.
 In relation to homelessness, there is a tendency for EU policy to focus towards measures designed to promote ‘social protection’ or to overcome ‘social exclusion’ rather than focussing on enforceable social rights.
 The most clear example of the shift from individually enforceable rights based on Treaties, Regulations and Directives to a ‘new mode of governance’ largely related to administrative measures, has come about with the expansion of the OMC. There has been a dramatic shift in emphasis from defining the legal obligations of States to in many areas to a pre-occupation with measurement of services, benchmarks, indicators and other management oriented issues. States are conceding the role of defining rights to ‘social partners’, producer groups, powerful providers of services and administrators. This means that people in Europe will no longer be able to expect the protection of legal rights (many arising from the common market approach) through the principles of legal direct effect, supremacy of EU law and preliminary rulings enforceable at local level against local agencies, both State and non-State. In the past, many valuable rights in areas such as equality and non-discrimination and freedom of movement with social benefits were developed in this way. In relation to housing rights, this shift means that individuals who could rely on enforceable rights may, in future, lack the benefits of EU sanctioned legal protection.
 Not surprisingly, this is leading to much disillusionment with the EU and in some cases to a rejection of its further development.

Legislative action is not seen the main EU method for advancing housing or any socio-economic rights in the future. In adapting the European Social Model to the pressures of globalisation, changing demographics and other pressures, the OMC, Social Dialogue and the European Social Fund will be the main instruments used, particularly in the period 2006-2010. As the High Level Group on the future of social policy in the EU pointed out in 2004:

Legislative action is more behind us than before us for several structural reasons:

- The top priority for the new Member States is to transpose fully and to implement effectively the "acquis communautaire”.

- The European Union has already legislated in many fields in industrial relations and there does not seem to be large legislative gaps.

- New directives should in the future result more easily from the implementation of agreements between the European social partners than from a negotiation between the 25 Member States. 

Since the OMC approach is provided for in the Draft Treaty establishing a Constitution for Europe, it is clear that its role has been clearly established in European law. However, in the light of the widely reported discrimination against minorities, immigrants, women, people with disabilities, gypsies and travellers, poor people and others across Europe, is it realistic to expect that a new form of participation will involve these people in preparing and monitoring National Action Plans which will result in human rights being fully implemented?

It is significant that all of the 25 EU States have signed up to the UDHR, ICESCR and other UN Instruments containing housing rights obligations. All have adopted the European Convention on Human Rights and European Social Charter and many have adopted the Revised Charter. Many issues covered by the NAPsincl are addressed in these human rights instruments. The significant move of rights in this area away from law and towards ‘soft law’ approaches does not bode well for any mainstreaming of housing or other socio-economic within the new EU governance and social inclusion machinery.
It has been suggested that aligning EU law with international and European human rights law would present advantages even in the absence of a legal obligation for the Union to do so.
 In any case, there is a great urgency in calibrating the contemporary EU soft law mechanisms addressing housing rights in the context of social inclusion, with the array of international housing rights obligations already adopted by EU States. After all the EU Annual Report on Human Rights 2004 states:
The European Union seeks to respect and promote universal human rights as laid down in the Universal Declaration of Human Rights of 1948 and the subsequent International Covenant on Civil and Political Rights and the International Covenant on Economic, Social and Cultural Rights of 1966. Besides these and other UN human rights instruments, the human rights policy and positions of the EU are also based on regional human rights instruments, such as the European Convention on Human Rights of 1950.
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