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Introduction  

Welcome to the 10th issue of the IHRC Human Rights E-Bulletin. The IHRC is Ireland’s National Human Rights Institution with a statutory remit under the Human Rights Commission Act 2000 to ensure that the human rights of all people in Ireland are promoted and protected in law, policy and practice. This monthly bulletin provides an update on the IHRC’s work.
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1. The Commission in Focus – Commissioner Lia O’Hegarty
Lia O’Hegarty was appointed a Commissioner in 2006. Lia is a graduate of UCC (BCL), the University of Michigan (LLM) and Harvard University (LLM). She was called to the Bar in 1996. She worked as a researcher in the Law Reform Commission for a number of years. She also lectured on an occasional basis at Trinity College Dublin and University College Cork. 

In 2000, Lia was appointed Parliamentary Legal Adviser to the Houses of the Oireachtas. Latterly she has set up her own consultancy in legislation and public affairs. In 2007, she was appointed to the Criminal Law Codification Advisory Committee, established pursuant to the Criminal Justice Act 2006.

Lia O’Hegarty, in her role as an IHRC Commissioner, is an active contributor to the overall work of the Commission, and in particular the work of its Administration of Justice Committee, and in the work of its Education and Awareness Committee. 
Working Structure of the IHRC 

The work of the IHRC is delivered through two divisions: Research, Policy & Promotion, and Enquiries, Legal Services & Administration. 

Research, Policy and Promotion

The Research, Policy and Promotion Division carries out the work of the IHRC in research, policy, legislative review, awareness, human rights education and international relations including the IHRC’s role, as chair of the European Group of National Human Rights Institutions. 

2. Extension of Special Criminal Court powers not human rights compliant in Criminal Justice (Amendment) Bill 2009 
In June, the IHRC published its Observations on the Scheme of the Criminal Justice (Amendment) Bill 2009 and its Observations on the Criminal Justice (Amendment) Bill 2009 (2009 Bill). In its Observations, the IHRC called for the removal of the section of the 2009 Bill that extends the remit of the Special Criminal Court to deal with certain organised crime offences. In light of the human rights implications of the Bill, the IHRC expressed its concern that sufficient time is not being granted for full consideration of the Bill by the Houses of the Oireachtas most importantly to ensure the legitimacy of the legislative process is not undermined and by the IHRC, to enable it to carry out its statutory functions more effectively. 
The key issues that the IHRC addressed in its Observations are:

· The proposed extension of the remit of the Special Criminal Court;
· The proposed adverse inference provisions and the implications for the right to silence; 
· The proportionality of the proposed sentence for the offence of directing a criminal organisation.
The IHRC stated that while it is fully aware of the need to tackle organised crime, this need does not justify the extension of the non-jury Special Criminal Court for most organised crime offences. The IHRC considered that any limitation of the Constitutional right to trial by jury should take place in exceptional circumstances, where the Director of Public Prosecutions (DPP) can clearly establish, on reasonable and objective grounds, that the effective administration of justice cannot be delivered in the ordinary courts in the specific circumstances of a case. 

The Hederman Committee similarly recommended to Government that there should not be a category of offences that are automatically heard before the Special Criminal Court, and that this exceptional measure should be applied on a case by case basis. The UN Human Rights Committee recommended that the Irish Government should keep the ongoing existence of the Special Criminal Court under consideration. It also recommended that the hearing of cases before this court should be justified by the DPP on objective and reasonable grounds, and on a case by case basis. In addition, the UN Human Rights Committee recommended that it should be possible to review the decision of the DPP to forward a case to the Special Criminal Court, for example, by a higher Court or a judge. 
On the issue of jury intimidation, the IHRC asserted that the risk of jury intimidation is certainly one of the means by which the normal administration of justice can be undermined. The IHRC remains to be convinced however that jury intimidation is at such a serious level in Ireland that would warrant the extension of the powers of the Special Criminal Court in the way proposed in the 2009 Bill. The IHRC considered that there are many intermediate measures to protect jurors which should be explored, such as, having an anonymous jury, screening the jury from public view, protection of the jury during the trial or locating the jury in a different place from where the trial is being held with communication by video link. 

The IHRC also expressed concerns in relation to the proposals in the 2009 Bill that negative conclusions or inferences can be drawn where a person under Garda questioning fails to answer questions that are material to the investigation of the offence in order to build a case against the defendant. The IHRC asserted that in practice, without legal advice it might be very difficult for an accused person to assess their situation while under police questioning and to fully understand the implications down the line during their trial of their failure to answer a material question. The IHRC considered that the proposal has implications for the right to remain silent and recommended that in line with the relevant human rights standards these negative inference clauses should only apply where the accused has first been granted legal advice as a mandatory prerequisite and there is a clear case to answer against the accused. 

In general, as an important safeguard, the IHRC recommended that an accused person should have a legal advisor present throughout police interrogation, particularly in light of the increased reliance within Irish criminal law on adverse inference clauses.
The proposed offence of directing a criminal organisation at any level of the organisation’s structure could lead to up to life imprisonment for a person convicted of such an offence.  The IHRC expressed concern that this may give rise to arbitrary or disproportionate sentences for an accused that is proved to have played a more minor role in a criminal organisation and recommended that the penalty should be revised downwards to take account of the level of responsibility of the accused.
· Key Recommendations

Special Criminal Court

· The remit of the Special Criminal Court should not be extended to the organised crime offences specified in the 2009 Bill.

· Alternative methods to protect jury members against intimidation including, providing for anonymous juries, screening the jury from public view, the protection of the jury during the trial or locating the jury in a different place from where the trial is being held with communication by video link, should be explored.

· The category “scheduled offences” should be removed from the Offences Against the State Acts. Cases should only be heard before the Special Criminal Court where in an individual case the DPP can establish on reasonable and objective grounds that the ordinary courts are inadequate to deal with the case.
· Where the DPP refers a case for trial before the Special Criminal Court his or her decision should be subject to a positive review mechanism.

Inference from failure to answer material questions

· Negative inference clauses should only apply where there is a clear case to be answered against the accused.

· Access to legal advice should be a mandatory precondition if adverse inference provisions are to apply.

· Access to legal advice should be available throughout police interrogation as an important safeguard and measure of best practice.

Offence relating to Directing a Criminal Organisation

· The penalty of up to life imprisonment for “directing” a criminal organisation should be qualified and revised downwards to take account of the level at which the accused directs a criminal organisation.

To view Observations
http://www.ihrc.ie/documents/article.asp?NID=310&NCID=6&T=N&Print=

To view Press Statement
http://www.ihrc.ie/press_releases/newsarticle.asp?NID=311&NCID=12&T=N&Print=
Enquiries, Legal Services and Administration Division

The Enquiry and Legal Services section of the Division is usually the first point of contact between members of the public concerned about human rights and the IHRC. This service informs the overall work of the IHRC and ensures that the IHRC is aware of human rights issues as they are emerging and as they effect people in practice. It is on the basis of these communications that the IHRC exercises its enquiry and legal functions.
3. Judgement in Civil Debt Imprisonment Case - McCann v The Judge of the Monaghan District Court & Ors
Ms Justice Laffoy delivered a significant judgment in the case of McCann v The Judge of Monaghan District Court & Ors on 18 June 2009. The Court found that the current system for enforcement of civil debt (section 6 of the Enforcement of Court Orders Acts 1926 and 1940) was unconstitutional as it did not secure  fundamental rights under the Constitution: the right to fair administration of justice (Article 34); the guarantee of fair procedures (Article 40.1.3); and, the right to personal liberty (Article 40.4.1). The State Defendants have now indicated that they are not appealing the judgment and it would appear that the Government has decided to introduce amending legislation on foot of the judgement.

The case in question concerned a single parent with two children dependent on social welfare, who faced imprisonment for inability to pay a contractual debt in circumstances where she was not present or represented when the Court ordered her arrest and imprisonment. The Plaintiff sought to strike down the provision dealing with the enforcement of civil debt (section 6 of the Enforcement of Court Orders Acts 1926 and 1940), on the basis that it is unconstitutional and further that it is not compatible with the State’s obligations under the European Convention on Human Rights. The IHRC was joined as amicus curiae (friend of the court) in the proceedings and made substantial written and oral submissions to the Court in the course of the proceedings.

In a very detailed judgment, the Court found that a person facing imprisonment for non payment of a civil debt should be treated in a similar manner to a person facing a criminal charge in terms of some of the safeguards that should apply to the judicial process. In this regard the Court stated that there are three fundamental constitutional rights that must be secured:

(i) the person (the debtor) should be in court to represent themselves unless he or she consciously decides to absent themselves;

(ii) the Judge should apprise the debtor of his or her entitlement to legal representation, and the debtor should be provided with legal aid if they cannot afford legal representation otherwise, and 

(iii) the Court, in applying fair procedures, should not make an order for arrest and imprisonment unless satisfied that failure to pay the debt is due to wilful refusal or culpable neglect of the debtor (the burden of proof not being on the debtor to show this absence of wilful refusal or culpable neglect).

It was found however that the current system for enforcement of civil debt does not secure these fundamental rights. In relation to the right to liberty, the Court found that the legislation in question was a disproportionate interference with this right in that it was not rationally connected to the objective to be achieved (payment of the debt), it did not impair the right to liberty as little as possible (such as by providing a mechanism to attach earnings (where the debtor has some resources) or for the creditor to go through certain procedures). The Court expressed the view that the provision was largely futile in securing any remedy for the creditor, and costly for the State insofar as it would bear the cost of the court proceedings and the imprisonment of the debtor.

As the Court found that the legislation in question (section 6) was unconstitutional, and therefore of no further effect, the Court did not view it as necessary to go on to consider whether it was incompatible with the European Convention on Human Rights, and has also held over any consideration of whether the Plaintiff would be entitled to damages. Nonetheless the Court did give consideration to the case law of the European Court of Human Rights in relation to Article 6 (right to a fair trial), Article 5 (the right to liberty), Article 1 of Protocol 4 (non-imprisonment merely on grounds of inability to pay a contractual debt) together with jurisprudence from the South African and Zimbabwean Constitutional Courts in relation to imprisonment for civil debt, to inform its final decision. It also took note of the recent exchange between the State and the UN Human Rights Committee on Article 11 of the International Covenant on Civil and Political Rights and the Concluding Observations of the Committee on the State’s obligation not to permit imprisonment merely for failure to fulfil a contractual obligation, to which the IHRC had drawn the Court’s attention. 

To view IHRC Observations

http://www.ihrc.ie/documents/article.asp?NID=302&NCID=6&T=N&Print=
4. Notice Board – IHRC Annual Report 2008 Launch, 11am, Thursday, 9 July 2009 at IHRC Offices, Jervis House, Jervis Street, Dublin I
The IHRC will launch its Annual Report 2008 at 11am, 9 July 2009 at its offices in Jervis House, Jervis Street, Dublin 1.

RSVP Aideen Damery, Tel: 01 8589635 or email: adamery@ihrc.ie
If your organisation would like to promote a human rights related event in the Notice Board section please contact Fidelma Joyce, Senior Human Rights Awareness Officer, IHRC by emailing fjoyce@ihrc.ie
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