IHRC Human Rights E-Bulletin    Issue 11   Nov 2009

Irish Human Rights Commission - Promoting and Protecting Human Rights in Ireland

Introduction  

Welcome to the 11th issue of the IHRC Human Rights E-Bulletin. The IHRC is Ireland’s National Human Rights Institution with a statutory remit under the Human Rights Commission Act 2000 to ensure that the human rights of all people in Ireland are promoted and protected in law, policy and practice. This monthly bulletin provides an update on the IHRC’s work.
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1. Commissioner Tom O’Higgins

Tom O’Higgins was first appointed a Commissioner in 2001 and re-appointed in 2006. Mr O’Higgins is a chartered accountant and is a graduate in Economics and History from University College Dublin and in Human Resource Management from Sheffield Business School. He was a partner at PricewaterhouseCoopers from 1969 to 2000 where he was a senior audit partner and national human resources partner. He continues to assist organisations in recruitment and human resource issues and serves on selection boards for the Public Appointments Commission and other bodies. 

A director of Concern Worldwide and of its subsidiaries, Mr O’Higgins completed a four-year term as non-executive Chairman in 2003. He is currently chair of AMK, Concern’s Cambodian micro-finance institution. He is a director of the Holocaust Educational Trust of Ireland and is Chair of the Older and Bolder Campaign. A specialist in corporate governance issues, he has advised the boards of many organisations on corporate governance and board performance matters. 
Tom O’Higgins, in his role as an IHRC Commissioner, is an active contributor to the overall work of the Commission. He also convenes the Finance, Audit and General Purposes Committee of the IHRC and is a member of its Education and Awareness Committee.

2. Upcoming Events

 ‘Economic, Social and Cultural Rights – Making States Accountable’, Saturday 21 November 2009, Presidents Hall, Law Society, Dublin 7

This year’s IHRC and Law Society of Ireland annual conference is on a very timely theme: ‘Economic, Social and Cultural Rights – Making States Accountable’. Both organisations are delighted that Navanethem Pillay, UN High Commissioner for Human Rights will give the key note address at the Conference. There will be thematic sessions on employment, social welfare, health, education and housing rights. Other speakers at the conference include: Colm O’Cinneide, University College London; Inez McCormack, Participation and Practice of Rights Project; Corinne Vargha, International Labour Organisation; Lindsey Dyer, Mersey Care NHS Trust; Dr Padraic Kenna, NUI Galway, Prof. Alan Miller, Scottish Human Rights Commission.
Please see programme and registration form for further details: To attend please complete registration form and return to Anthea Moore at the Law Society, email: a.moore@lawsociety.ie.
http://www.ihrc.ie/conferences_&_events/events.asp?MCID=1&MTID=47&EP=1&T=M&Print= 

http://www.ihrc.ie/home/wnarticle.asp?NID=241&T=N&Print= 
Seamus Heaney to deliver IHRC Annual Human Rights Lecture, 6pm, 9 December 
The IHRC is delighted to announce that Seamus Heaney will deliver the IHRC’s 4th Annual Human Rights Lecture at the Shaw Room, at 6pm National Gallery of Ireland, Merrion Square, Dublin 2. Followed by reception.
RSVP by 4 Dec 2009 to Aideen Damery, Tel: 01 8589635 Email: adamery@ihrc.ie

Working Structure of the IHRC 

The work of the IHRC is delivered through two divisions: Research, Policy & Promotion, and Enquiries, Legal Services & Administration. 

Research, Policy and Promotion

The Research, Policy and Promotion Division carries out the work of the IHRC in research, policy, legislative review, awareness, human rights education and international relations including the IHRC’s role, as chair of the European Group of National Human Rights Institutions. 

3. Dr Maurice Manning addresses British-Irish Parliamentary Assembly

On 19 October 2009, Dr Maurice Manning, President of the IHRC, spoke before the 39th Plenary Conference of the British-Irish Parliamentary Assembly together with Monica McWilliams, Chief Commissioner of the Northern Ireland Human Rights Commission on the work of both the IHRC and NIHRC, and the work of the Joint Committee of both Commissions established in accordance with the Good Friday/Belfast Agreement. 

Dr Manning outlined the key role Parliamentarians play in relation to the work of the two Commissions and in upholding the commitment given in the Good Friday/Belfast Agreement through ensuring that both Commissions are provided with adequate funding to carry out their work. He stated that international best practice shows that there should be strong links between Parliaments and national human rights institutions. The IHRC is at present administratively linked to a Government Department rather than to the Oireachtas. Dr. Manning asserted that linking the IHRC to the Oireachtas would be in keeping with best international practice and would acknowledge that human rights impact on all areas of law, policy and practice in Ireland and are not merely issues within the justice sector. He further noted that this arrangement would honour the recommendation of the UN Human Rights Committee which called for the IHRC’s independence and capacity to be further enhanced by “endowing it with adequate and sufficient resources and linking it to the Oireachtas”.  

To view Dr Manning’s speech:
www.ihrc.ie/_fileupload/publications/SpeechMauriceManningIHRCBritishIrishAssemblyOct19.doc

To view press release:

www.ihrc.ie/home/wnarticle.asp?NID=239&T=N&Print=
4. International Covenant on Civil & Political Rights – 1 Year Follow-up Report

In September 2009, the IHRC made a submission to the UN Human Rights Committee on Ireland’s one year follow-up report to Ireland’s third periodic report under the International Covenant on Civil and Political Rights (ICCPR). In its Concluding Observations on Ireland’s third periodic report in July 2008, the Human Rights Committee called on the Irish Government to provide, within one year, relevant information on its implementation of the Committee’s recommendations made in paragraphs 11 (counter terrorism and rendition), 15 (conditions of detention) and 22 (religion and education). In order to further inform the one year review process the IHRC prepared a brief submission which provides additional information relating to the issues identified by the Committee. In addition, the IHRC took the opportunity to highlight to the UN Human Rights Committee some emerging issues that have occurred since the Committee’s examination of Ireland in 2008 that impact on the protection of human rights in Ireland. 
In line with the Concluding Observations of the Committee the IHRC examined prison conditions, focussing in particular on overcrowding, in-cell sanitation and separation of remand prisoners, mental health care, inter-prisoner violence, alternatives to custody and developments with respect to the new prison complex. The IHRC brought the Committee’s attention to the most recent reports by the Inspector of Prisons relating to conditions of detention in Irish prisons. These indicate that overcrowding remains acute, the practice of “slopping out” remains and is regarded by the Inspector as inhuman and degrading, and inter-prisoner violence is ongoing and is increased by factors such as overcrowding and poor and inhuman conditions. Despite overcrowding the Inspector of Prisons has noted a “steady and worrying increase” in the Irish prison population with a lack of alternative non-custodial sentences. Amongst other recommendations the IHRC observed that the direction of the Government’s penal policy should focus increased attention and resources on the development of alternative non-custodial sanctions in line with best international practice. 
The IHRC also highlighted issues that have emerged that impact upon the protection of human rights under the ICCPR since the Human Rights Committee examined Ireland in July 2008. These include the reduction in the budget allocation of the IHRC, the enactment of the Criminal Justice (Amendment) Act 2009 which extends the jurisdiction of the Special Criminal Court to a wider category of offences and developments with respect to the case of McCann v. The Judge of the Monaghan District Court and others in which the current system for enforcement of civil debt was found to be unconstitutional. 
To view IHRC submission:

www.ihrc.ie/_fileupload/publications/IHRCSubmission_ICCPR1Yr_FollwUp.doc
To view press release:
http://www.ihrc.ie/press_releases/newsarticle.asp?NID=319&NCID=12&T=N&Print=

Enquiries, Legal Services and Administration Division

The Enquiry and Legal Services section of the Division is usually the first point of contact between members of the public concerned about human rights and the IHRC. This service informs the overall work of the IHRC and ensures that the IHRC is aware of human rights issues as they are emerging and as they effect people in practice. It is on the basis of these communications that the IHRC exercises its enquiry and legal functions.
5. Challenge to aspects of the Criminal Law (Insanity) Act 2006 – J.B. v The Mental Health (Criminal Law) Review Board, the Minister for Justice, Equality and Law Reform, Ireland and the Attorney General

On 9 October 2009, the Supreme Court granted permission to the IHRC to be joined as amicus curiae (or friend of the court) in the proceedings entitled J.B. v The Mental Health (Criminal Law) Review Board, the Minister for Justice, Equality and Law Reform, Ireland and The Attorney General. This will be the 10th time the IHRC will appear as amicus curiae before the Superior Courts. The case concerns the extent to which the Criminal Law (Insanity) Act 2006 fully respects human rights principles in relation to the detention status of a person found “not guilty by virtue of insanity” as a result of the enactment of the 2006 Act.  

The IHRC submissions will address the circumstances in which a person originally convicted of murder but now deemed to be ‘not guilty by virtue of insanity’ can continue to be detained by the State. They will also address the degree to which a statutory body, in assuming the State’s functions in taking decisions on the detention or non-detention of citizens, is bound by Constitutional and ECHR provisions.
All submissions are due on 13 November 2009 with a hearing date to be set thereafter. The IHRC submissions will be available on its website in due course.

6. Challenge to Housing Act 1966 (as amended) Pullen v Dublin City Council  

The Pullen and Others v Dublin City Council case involved an examination of section 62 of the Housing Act 1966 (as amended) which permits local authorities to adopt a summary procedure for evicting local authority tenants without adequate procedural safeguards to protect the Plaintiffs’ rights under Articles 6 and 8 of the ECHR.
On 13 October 2009. Ms. Justice Irvine in the High Court considered the issue of damages to the Plaintiffs in this case in which she had previously found a violation of Section 3(1) of the European Convention on Human Rights Act 2003 (ECHR Act) (and in which the IHRC had originally appeared as amicus curiae). 

After setting out the background to the case, the Judge stated that the legislature had deprived the Court of any remedy other than damages in this situation due to the wording of Section 3(2) of the ECHR Act. The implication of the inability of the Court to grant the Plaintiffs any other relief meant they “were now experiencing the awful and inevitable wait for the day upon which they will be evicted” and the high risk of homelessness that would entail. 
The Judge went on to state that the question which was before the court was whether the Plaintiffs were entitled to damages pursuant to Section 3(2) of the ECHR Act for loss/damage which they had suffered. She stated that the Plaintiffs were not seeking special damages but were seeking general damages for distress, loss of opportunity, loss of reputation etc. She stated that the ordinary meaning of “damages” must encompass both special and general damages. She quoted the case of Connors v U.K (European Court of Human Rights 2004), a case which had similar facts to the Pullen case. There had been a violation of Article 8 of the ECHR and the European Court held it was appropriate to award non-pecuniary damages. The Plaintiffs were awarded €14,000.00 damages.

Ms. Justice Irvine stated that a previous finding that the Plaintiffs had been involved in anti-social behaviour would be very damaging on the Plaintiffs as it would be on their Dublin City Council record and this would have consequences for the Plaintiffs in the following ways:
(1) Section 14 of the Housing (Miscellaneous Provisions) Act 1997 (“the 1997 Act”)  provides that a housing authority may refuse to make or defer the making of a letting of a dwelling to a person where the authority believes the person is involved in or has been involved in anti-social behaviour. 

(2) Section 14(2) of the 1997 Act provides that a housing authority may refuse to sell a dwelling to a person where the authority believes the person is involved in or has been involved in anti-social behaviour. 

(3) Section 15 of the 1997 Act provides that a housing authority may request from another housing authority or a “specified person” (as defined in the Act), information in relation to any person seeking a house from the authority or residing or proposing to reside at a house provided by the authority or whom the authority believes may be or may have been involved in anti-social behaviour. 

It was held that there was no merit to the Defendants claim that the Plaintiff’s claim for damages was premature. The Plaintiffs had not only suffered distress and losses to date but they will suffer upset, loss and damages into the future because they will be evicted. 

The Court stated that Section 3 (2) of the ECHR Act 2003 placed an obligation on the State to interpret Irish legislation in light of European law and the Court must look to Strasbourg for guidance. The Court cited a paper by the UK and Scottish Law review entitled “Damages under the Human Rights Act 1998”. This paper sets out the principles which Strasbourg urges national courts to adhere to when deciding on the issue of damages. The principles are as follows:

(1) A successful claimant should be placed in the same position as they were before the injury or loss.

(2) The court should not be inclined to give damages for procedural errors.

(3) An award of damages must be equitable.

(4) Cost awards come under the following headings:-

(i) Pecuniary loss

(ii) Non-pecuniary loss 

(iii) Costs and expenses

(5) Punitive damages should not be awarded as a matter of procedure.

The court stated that the only remedy available under section 3(2) of the ECHR Act 2003 is damages and that the Court must ensure that the remedy is proportionate to the breach. The Plaintiffs must be compensated for the wrong. It was stated that the breach in this case was not merely a technical or a procedural breach, but was a breach of the Convention. Dublin City Council would eventually evict the Plaintiffs and once this occurred there would be a real risk of the Plaintiffs becoming homeless. The Court stated that it had taken a number of matters into account including how ill-equipped the Plaintiffs would be to deal with homelessness. On this basis, the Court awarded the first named Plaintiff €20,000 and the second named Plaintiff €20,000 compensation for the breach of the Convention. 
7. Notice Board – Violence Against Women – Global Crisis Conference, 26 November 2009, Thomond Park, Limerick

Banúlacht, Women in Ireland in Global Solidarity, Clare Women’s Network and Limerick Women’s Network is organising a joint one day conference (9.30 to 4.30) on Violence Against Women – A Global Crisis on Thursday 26 of November at Thomond Park, Limerick.  Speakers include Margaret Martin, Director of Women’s Aid, Leila Sheikh, Tanzanian, journalist and activist, and Nata Duvvury, co-director Global Women’s Studies Programme, NUI Galway.
Please check www.banulacht.ie for full details. RSVP with booking form to: info@banulacht.ie by Monday 23 November 2009.
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