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Introduction  

Welcome to the 5th issue of the IHRC Human Rights E-Bulletin. The IHRC is Ireland’s National Human Rights Institution and has a statutory remit under the Human Rights Commission Act 2000 to ensure that the human rights of all people in Ireland are promoted and protected in law, policy and practice. The aim of this monthly bulletin is to provide an update on the IHRC’s work.
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1. The Commission in Focus – Commissioner Conleth Bradley
Conleth Bradley SC was appointed as a Commissioner of the Irish Human Rights Commission on the 3rd of September 2008 and his period of appointment is until 1st October 2011. He took over after the resignation of Mr. Mervyn Taylor. He is a member of the Education Appeals Board of the Honourable Society of King's Inns and was formerly chairperson of the Dormant Accounts Fund Disbursements Board from 2002 to 2006 and formerly chairperson of the Aquaculture Licences Appeals Board from 2003 to July 2008. Mr Bradley qualified as a barrister in 1994 and became a senior counsel in 2005. His main areas of practice are general administrative law (including constitutional law) and in particular central and local government law, planning, housing, transportation planning, inquiries (including tribunals of inquiry, Oireachtas Committees and planning/transport inquiries) asylum/immigration and judicial review. In 2004, he was one of two legal advisers who advised the Referendum Commission during the referendum on the amendment to the Constitution dealing with Irish Citizenship. 
In his role as an IHRC Commissioner, Conleth Bradley is an active contributor to the general work of the Commission, and in particular the work of its Case Work and Administration of Justice Committees. 

 

Working Structure of the IHRC 
The work of the IHRC is delivered through two divisions: Research, Policy & Promotion, and Enquiries, Legal Services & Administration. Work carried out by both Divisions is outlined below. 
Research, Policy and Promotion Division
The Research, Policy and Promotion Division carries out the work of the IHRC in research, policy, legislative review, awareness, human rights education and international relations including the IHRC’s role as chair of the European Group of National Human Rights Institutions. 
2. Observations on the General Scheme of the Criminal Justice (Public Order)(Amendment) Bill 2008
In December 2008, the IHRC submitted its observations on the General Scheme of the Criminal Justice (Public Order)(Amendment) Bill 2008, which was referred to the IHRC by the Department of Justice, Equality and Law Reform. On the publication of its Observations, the IHRC said that the draft legislation was seriously flawed, placing the onus on the criminal justice system to address begging when health, social and homeless services should be at the forefront in tackling these problems. 

The IHRC’s key recommendations are:
· Remove definition of “persistent” begging from the Scheme of the Bill
· Remove excessive penalties for not having a fixed address

· Remove section dealing with Garda powers as it is a disproportionate response to begging
The legislation was drafted by the Department in response to a High Court judgment declaring a blanket prohibition against all begging in the Vagrancy Act 1847 unconstitutional. The IHRC considers that certain provisions of the proposed legislation do not provide an effective or humane response to begging and will not be effective in addressing the root causes of this problem. In its current form the draft legislation will disproportionately impact on some of the most vulnerable people in our society. 
In its Observations the IHRC stated that the Scheme of the Bill may be a disproportionate interference with the right to freedom of expression and the right to communicate. Noting that any interference with the right to freedom of expression should be “in accordance with law”, the IHRC expressed concern in relation to the definition of “persistent” in Head 2 which seeks to make persistent begging a criminal offence. The IHRC takes the view that “persistent” was so broadly defined that it could potentially cover all forms of begging and as currently defined a person may not be able to foresee to a degree that is reasonable whether their conduct will come within this definition and result in a criminal conviction. Attaching a criminal offence to behaviour that can come within the notion of “persistent” may not be a proportionate response to begging. 
The IHRC recommended that the definition of persistent in Head 2 be removed from the draft legislation and that if a definition is retained it should be linked to begging that is accompanied by harassment, intimidation, threats or assault or other aggressive or abusive behaviour. The IHRC made a number of other recommendations in relation to the requirement to provide an address to An Garda Síochána and the powers of An Garda Síochána to request a person to desist from begging proposed under Head 3. 
For observations view:

http://www.ihrc.ie/documents/article.asp?NID=279&NCID=6&T=N&Print=
For press statement view:
http://www.ihrc.ie/press_releases/newsarticle.asp?NID=278&NCID=12&T=N&Print=
3. Human Rights – Framed by Young People – To Celebrate the 60th Anniversary of the Universal Declaration of Human Rights
On the 16th December 2008, Dr Maurice Manning, President of the IHRC and Mr John Shaw, President of the Law Society of Ireland officially opened Human Rights – Framed by Young People, an exhibition of Human Rights Posters by Civil, Social and Political Education (CSPE) students (12-16 years), to celebrate the 60th Anniversary of the Universal Declaration of Human Rights (UDHR). The exhibition showcased the artwork of 160 young people from all over Ireland with each poster vividly capturing a variety of human rights concerns.
The essence of the project was to get young people working together to think about human rights and to represent, in a visual way, their impressions of human rights. Each of the posters raise very serious issues about human rights in Ireland and internationally. While some of the posters focussed on the denial of human rights globally; raising issues of world poverty, women’s rights, control of arms and child labour, others were focussed on specific violations in Ireland such as the right to health, the right to education, the right to an adequate income, the right to shelter, and the right to be free and equal. Topical issues like the right for same sex couples to marry, the impact of financial constraints on human rights, and the dangers of bullying or cyber bullying were also featured. The short human rights statements which accompanied each poster strongly reinforced the messages in the posters as well as illustrating the importance of solidarity and collective action in bringing about change.

At the opening, attend by more than 150 students, teachers and stakeholders, representatives of the Irish Secondary Student’s Union, Dáil nÓg and Youth Forum of the Office of the Minister for Children and Youth Affairs stressed the importance of young people taking action on human rights. Each participating school read a human rights message and received a certificate of participation.  In celebration of the UDHR, music by students from St Peter’s College, Dunboyne, Co Meath who were participants in the Amnesty International Voice Your Concern Initiative, members of the National Youth Orchestra and a hip-hop routine by dancers from the reality TV show “Ballet Chancers” wowed the audience.
Open from the 16-19 December 2008 at the Law Society, the exhibition also provided space for an series of images entitled Children and Human Rights, illustrating the need for regeneration of St Michael’s Estate Inchicore, O’Deavney Garden’s and Dominic St. The week also facilitated workshops on Travellers’ Rights delivered by Pavee Point, and on being a Lesbian, Gay, Bisexual or Transgendered (LGBT) young person in school, and the wider issues around prejudice and bullying, delivered by BeLongTo, an organisation of Lesbian, Gay, Bisexual and Transgendered (LGBT) young people.
The Exhibition is being displayed over the coming months in Libraries across Dublin. It is on display from 4 February to 4 March 2009 at Deansgrange Public Library.

For information on future venues check www.ihrc.ie
Enquiries, Legal Services and Administration Division
The Enquiry and Legal Services section of the Division is usually the first point of contact between members of the public concerned about human rights and the IHRC. This service is vital to support and inform the overall work of the IHRC and ensures that the IHRC is aware of human rights issues as they are emerging and as they effect people in practice. It is on the basis of these communications that the IHRC exercises its enquiry and legal functions.

4. IHRC granted leave to appear in civil debt imprisonment case 

On 26 January 2009, the Irish Human Rights Commission (IHRC) was granted leave to appear before the High Court as an amicus curiae or ‘friend of the court’ in the proceedings entitled McCann v Judge of Monaghan District Court and others. The proceedings concern the issue of imprisonment for civil debt under the Enforcement of Court Orders Acts 1926-1940 and are expected to commence hearing before the High Court on the 18 February. 

The IHRC applied to the High Court to seek liberty to appear in the proceedings before it on account of the human rights issues in the case, including the principles outlined under the European Convention on Human Rights that “No one shall be deprived of his liberty merely on the ground of inability to fulfil a contractual obligation” and the International Covenant on Civil and Political Rights which provides: “No one shall be imprisoned merely on the ground of inability to fulfil a contractual obligation.”
The IHRC considers that this case raises an important issue around imprisonment for debt, which in these worsening economic times is likely to be an issue which will affect more and more people. The IHRC also noted that the Human Rights Committee of the United Nations called on the Government last year to ensure that its laws are not used to imprison a person for the inability to fulfil a contractual obligation.
The full text of the IHRC’s written submissions will be made available on the IHRC’s website www.ihrc.ie  after judgement has been delivered. 
For press release

http://www.ihrc.ie/press_releases/newsarticle.asp?NID=282&NCID=12&T=N&Print= 
The High Court recently delivered judgement in two cases in which the IHRC was invited by the Court to participate as Amicus Curiae (friend of the Court):
5. IHRC 2nd Enquiry Report into the treatment of a visitor refused leave to land in the State

In January 2009, the IHRC published its second enquiry report. The report, which examined the treatment of a visitor refused leave to land in the State, recommends that the Government introduce tighter safeguards to immigration law and practice including a review of the provisions of the Immigration, Residence and Protection Bill 2008 (2008 Bill).

The enquiry report identifies a number of specific areas of concern where Irish immigration law could be made more fully compliant with the human rights obligations of the State. The report makes recommendations on how the State might address those concerns. The IHRC considers that a review of immigration law and practice including the provisions of the 2008 Bill, currently at Committee stage in the Oireachtas, would not only bring Ireland into line with its international human rights commitments, but also assist the State in reducing the likelihood of having to address these issues through costly litigation. 

In conducting the enquiry, the IHRC found that European and International human rights standards have not been wholly respected by the State in the manner in which it dealt with a Pakistani visitor, in possession of a valid visitor visa, refused leave to land at Dublin Airport. In its report the IHRC expresses concern in relation to the State’s compliance with the European Convention on Human Rights (ECHR), the European Convention on the Prevention of Torture (CPT) and the International Covenant on Civil and Political Rights (ICCPR). 

Summary of recommendations

· Immigration law and practice including the Immigration, Residence and Protection Bill 2008 should be reviewed against the recommendations in the enquiry report;

· Clearer grounds for and independent oversight of decisions should be introduced;

· Safeguards against arbitrary detention should be improved;

· Procedural rights should ensure immigration detainees are always treated with humanity and respect;

· Relevant data on visa decisions and immigration detentions should be collected and stored in accordance with relevant human rights and data protection standards;

· Effective remedies should be ensured where the human rights of individuals are not respected.

The IHRC was requested by a Pakistani national to conduct an enquiry in relation to an injustice he perceived arising from his arrest, imprisonment and forcible removal from the State. This was as a result of a decision by an Immigration Officer to refuse him leave to land in January 2003. The Immigration Officer, in making this decision, did not have access to the information provided by the complainant in applying for the visitor visa in his home country and so based his decision only on a brief interview in Dublin Airport. 

Before being forcibly removed from the State, the complainant had his passport marked by immigration officials which appears to have led to his detention in three other countries including in his home country of Pakistan. His family in Pakistan suffered anxiety with no information on his situation. The round trip consequent on his refusal of leave to land was a total of five days. Since then, he has felt unable to travel abroad. 
For Enquiry Report
http://www.ihrc.ie/documents/article.asp?NID=281&NCID=2&T=N&Print=
For Press Release
http://www.ihrc.ie/press_releases/newsarticle.asp?NID=280&NCID=12&T=N&Print=

6. Fair Procedures in Local Authority Housing Evictions - Pullen v Dublin City Council & Ors

On 13 December 2008, Ms Justice Irvine delivered a significant judgment in Pullen v. Dublin City Council. The IHRC, at the invitation of the Court made written and oral submissions during the course of the hearing. 

The judgment finds that there is an alternative legal procedure in relation to the eviction of local authority tenants which could have been invoked by the local authority in a manner compliant with the ECHR. This departs significantly from two previous decisions dealing with local authority evictions, where it was found that the existing law was incompatible with the ECHR, but this incompatibility did not affect the ongoing validity of the procedure in question. 

The IHRC considers that this case considerably develops the jurisprudence under the 2003 Act, and the approach of the Court in the Pullen judgment will be of relevance to a significant number of cases where the Act is relied on to protect the human rights of the individual. Significantly, it may occasion a re-think by public bodies as to how they discharge their public functions in a legislatively compliant manner, and where there is more than one possible avenue open to the public body in question they should only use the one that is most compatible with the obligations of the State under the ECHR, as to do otherwise may give rise to a breach of the ECHRA. 
The proceedings were primarily brought pursuant to section 3 of the European Convention on Human Rights Act 2003 (the 2003 Act) which obliges organs of state to exercise their functions, in so far as possible, in a manner compatible with the European Convention for Human Rights (ECHR). The local authority in the case had sought to repossess the Plaintiffs’ family home pursuant to section 62 of the Housing Act 1966, which allows for a form of summary eviction, without a substantive hearing in the District Court.

The Court found that both Article 6(1) and Article 8 of the ECHR were engaged. (Article 6(1) provides for fair procedures in the determination of civil rights and obligations, while Article 8 guarantees respect for private and family life and the home.) The Court referred to recent case law of the European Court of Human Rights and acknowledged the Court’s obligation under the 2003 Act to take such case law into consideration. The Court found that Judicial Review, which considers the fairness of the decision making process, rather than carrying out a fresh assessment of the underlying facts, was not an adequate remedy or procedural safeguard under either Article 6(1) or Article 8 of the ECHR where there was an underlying dispute as to the reason for the decision of the local authority to evict a tenant. In respect of Article 6 the Court found that in terminating the tenancy in a local authority dwelling for alleged antisocial behaviour, a range of civil rights and obligations were being determined, including the right to be considered for re-housing, social welfare (rent supplement) and the right to a good name and reputation. It was found that an independent quasi judicial hearing may be required in circumstances where the decision of the local authority is not wholly policy based, where there is a wide margin of discretion conferred on public bodies, but also involves an evaluation of facts.
Most significantly the Court found that the local authority in fact had an alternative legislative procedure available to evict local authority tenants that might provide for an independent hearing on the merits. On this basis the Judge held that in circumstances where there was an alternative open to them, the Council could have acted in a manner compatible with the Convention but had not, and in this regard there had been a breach of section 3 of the 2003 Act. Two previous High Court Judgments had found that section 62 of the Housing Act 1966 was incompatible with the ECHR; however such declarations do not invalidate the legislation which still enjoy a presumption of constitutionality and remain in force.  

This judgment was the first to find that local authorities have the possibility of acting in compliance with the ECHR by refraining from the use of the section 62 procedure where there is an underlying factual dispute as to the reason for the decision to evict. 

The Court also observed that the doctrine of the ‘margin of appreciation’ which is afforded to a State by the European Court of Human Rights, in its review capacity, is not applicable before a national Court. In relation to the question whether the summary procedure provided for under section 62 was “necessary in a democratic society” as required under Article 8 of the ECHR, the Court found that the local authority had not demonstrated such necessity, and albeit that the legislation pursued a legitimate aim, the Court was not satisfied that the procedure was proportionate to the end sought to be achieved. 

For submissions and judgement see www.ihrc.ie
7. Fairness in Asylum Process - I v The Refugee Appeals Tribunal & Ors

On 5 December 2008, Mr Justice Herbert delivered the judgment in the case of I v Refugee Appeals Tribunal & Ors in which the IHRC again appeared as amicus curiae at the invitation of the Court.
The case considered the duty on the Refugee Appeals Tribunal to consider all available evidence in its possession in relation to material matters not explicitly raised in an Asylum Seeker’s Notice of Appeal from the decision of the Refugee Applications Commissioner (the Refugee Applications Commissioner decides on applications for asylum at first instance). 

Essentially, the Court held that the rule of 'estoppel by pleading'  which would have prevented the Applicant relying on grounds of appeal not specifically referred to in his Notice of Appeal before the RAT, should not be applied when there are special circumstances, such that the application of the rule would cause a serious injustice.

 

Following the delivery of the judgment, the Court referred specifically to the submissions of the IHRC, noting they had been “extremely helpful” in determining the issues. 

8. Notice Board

If your organisation would like to promote a human rights related event in the Notice Board section please contact Fidelma Joyce, Senior Human Rights Awareness Officer, IHRC by emailing fjoyce@ihrc.ie
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