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Introduction
In a book
 published in 2002, I defended the proposition that it is both constitutionally and politically legitimate for Irish courts to protect the implied socio-economic rights of marginalized individuals and groups when it is clear that such rights have been egregiously neglected by our political system. I also cautioned, however, that one should not overestimate the impact of judicial decisions on public policy and argued that the real value of litigation in this context is that it functions as a corrective mechanism for the political system, requiring that system to address issues of social exclusion that would otherwise be ignored. 

Sadly, if predictably, the Irish Supreme Court took a very different view of the role of the courts in this area in two cases decided in 2001, Sinnott v. Minister for Education
 and T.D. v. Minister for Education.
 In both cases, several members of the Supreme Court signalled their opposition to the involvement of the courts in matters of distributive, as distinct from commutative, justice. This distinction was first introduced into Irish law by Costello J (as he then was) in O'Reilly v. Limerick Corporation
 in which he held that a claim for damages for alleged infringement of constitutional rights through a failure to provide the plaintiffs with access to halting sites raised issues of distributive justice that, under our doctrine of separation of powers, were entrusted to the political, rather than judicial, authorities. In T.D., a majority of the Supreme Court took the view that mandatory orders directing the executive to fulfil its constitutional obligations could only be granted where there had been a conscious and deliberate decision by the executive to act in breach of its constitutional obligations, accompanied by bad faith or recklessness.
 Moreover senior members of the Court also signalled that the Constitution could not be relied upon to protect implied socio-economic rights. Thus Murphy J. said:

‘With the exception of Article 42 of the Constitution, under the heading “Education”, there are no express provisions therein cognisable by the courts which impose an express obligation on the State to provide accommodation, medical treatment, welfare or any other form of socio economic benefit for any of its citizens however needy or deserving’.
 

Keane C.J. also expressed the

‘gravest doubts as to whether the courts at any stage should assume the function of declaring what are today frequently described as “socio-economic rights” to be unenumerated rights guaranteed by Article 40’.
 

Given the central importance of remedies to public interest litigation, these two decisions clearly restrict the role and impact of litigation in protecting socio-economic interests.
 Irish courts, it seems, could not be relied upon to protect socio-economic interests that are not explicitly referred to in the Constitution or legislation. Moreover, even in respect of express socio-economic rights, remedies for their infringement would, in the vast majority of cases, be restricted to declarations, prohibitory injunctions and damages. A judicial refusal to recognise implied socio-economic rights is particularly problematic, given that the demand for the recognition of such rights is invariably rooted in political neglect of the needs of marginalized groups, as can be seen most evidently in the recent campaign of the Disability Legislation Consultation Group. Recent judicial decisions, however, suggest that the Irish courts may not be completely irrelevant to the protection of socio-economic rights, even if the judicial role here is a limited one. Moreover, even where the protection of socio-economic rights is entrusted to non-judicial bodies, the courts retain some residual supervisory role. 

A focus on the role of the courts in the enforcement of socio-economic rights may obscure the fact that the issue here is, at root, a political one - does our version of democratic politics take seriously the concept of enabling every person to participate in society to the full extent of her abilities and potential? In this paper, I offer some views on the relationship between the call for enforceable socio-economic rights and the nature of our politics. I then consider the implications of two recent judicial decisions on the role of the courts in the enforcement of socio-economic rights in Ireland before commenting on the supervisory role of the courts in relation to non-judicial bodies charged with such enforcement. 

Socio-economic rights and distrust of democracy
Writing extra-judicially about the role of the courts, Hardiman J. argued that the views of supporters of judicial activism "are characterised by a deep distrust of the democratic political process, and by an authoritarian tinge."
 In 1998, however, another Hardiman offered compelling evidence to justify a deep unease with the manner in which our political system largely ignores the needs of disadvantaged groups and individuals. According to Dr. Niamh Hardiman, there are many reasons why disadvantaged groups in Ireland are unable to influence political decision-making effectively.  

It is difficult for people in disadvantaged situations to become organised: their circumstances make it hard to build up networks of involvement.  There are many aspects of social disadvantage, making it difficult to establish common concerns between organisations.  These organisations may themselves face challenges as to how representative they really are…  

Even where the disadvantaged acquire a voice with which to lobby government, they do not necessarily gain influence, at least not when their objectives are held to conflict with those of business.  The Irish economy is small and very open, and is particularly dependent on retaining and expanding investment in the multinational sector.  Business interests do not necessarily oppose government initiatives to reduce social inequalities.  But they can bring a powerful influence to bear on the priority which governments accord to redistributive issues, both through direct lobbying, and through what we might think of as the particular structural advantage they enjoy in the Irish economy.  The possibility also exists that business interests may influence government priorities indirectly, through the financial donations they make to political parties.

Finally, the prevailing style of setting priorities and deciding upon the distribution of resources within the Irish political system tends to favour those best able to promote their group's interests and claims.  Within the established way of doing things, radical policy innovations are not so much resisted as never seriously contemplated.
   

Dealing specifically with disadvantage and electoral politics, Hardiman cited studies showing strong correlations at the aggregate level between low electoral participation and social deprivation in the Dublin area and indicating that long-term non-voters are far more likely to be socially disadvantaged that regular voters.  In contrast, swing voters who "occupy far more of politicians' and party activists' attention ... are far more likely to be urban, middle-class, and articulate about their interests and preferences".

In my opinion, the call for justiciable socio-economic rights arises directly from the failure of the political system to respond effectively to groups that are economically, socially and, therefore, politically marginalized. It does not follow, however, that a recognition of what I consider to be a serious flaw in our political system amounts to a "deep distrust of the democratic political process" that is characterised by an "authoritarian tinge". Quite the contrary, in fact, for I have defended judicial activism in relation to the protection of socio-economic rights on the ground that such activism is sometimes necessary to provoke or spur the political system into addressing questions of social exclusion. I do not argue - I cannot in the face of the facts on the ground - that judicial activism should pre-empt the political process. However I do believe that it can help to foster a particular type of democratic politics, described by Michael Perry as "deliberative, transformative politics".
 This is a type of democratic politics in which each individual is recognised as an end in herself rather than as a person to be manipulated in the interests of securing another's selfish, sectional interests; a politics that believes it is possible, if sometimes difficult, to ascertain what the common good requires in a given situation and that encourages all participants in the political process to work towards the attainment of that common good. However there can be no doubt but that the promotion of this type of democratic politics will be impeded if the courts eschew any role in reviewing the failure of the other branches of government, especially the executive, to protect adequately the needs of groups traditionally ignored by the political process. Such judicial reticence gives free rein to what Perry calls "manipulative, self-serving" politics where citizens treat their personal preferences as a given and where politics consists largely of manipulating others in order to secure those preferences. Whether supporters of judicial activism may be regarded as distrustful of democracy depends, therefore, on what version of democracy one has in mind.

The views expressed by many senior members of the Supreme Court in Sinnott and TD are certainly inimical to an extensive judicial role in the protection of the interests of the disadvantaged of our society. However two recent decisions suggest that all is not quite lost and that, if only in exceptional cases, litigation may yet have something to offer.

In re Article 26 and the Health (Amendment) (No.2) Bill 2004
The approach adopted by the Supreme Court in In re Article 26 and the Health (Amendment) (No.2) Bill 2004
 to arguments based on implied socio-economic rights holds out the prospect of some residual role for the courts in the enforcement of such rights. 

The background to this case was the unlawful policy of the health authorities, over a period of almost thirty years, of charging medical card holders for the provision of in-patient services in public nursing homes. The 2004 Bill purported to provide a lawful basis for such charges in the future and also to validate retrospectively the charges imposed in the past. The Bill having been referred by the President to the Supreme Court pursuant to Article 26 of the Constitution, its constitutionality was challenged on a number of grounds. The grounds that concern us here are the arguments directed against the prospective provisions of the Bill. Counsel challenging the Bill argued that citizens who could not look after themselves independently had an implied constitutional right to care and maintenance by the State, derived from the constitutional rights to life and bodily integrity protected by Article 40.3, and, accordingly, that they could not be charged for such care and maintenance. In the alternative, it was argued that the charges actually provided for by the Bill unduly restricted the constitutional right of access to the relevant services of persons of limited means. 

While these arguments were eventually dismissed by the Supreme Court, the manner in which the Court reached its conclusions is of interest in relation to the judicial protection of socio-economic rights. In the light of the views expressed in T.D., it was certainly open to the Supreme Court to dismiss this challenge to the constitutionality of the 2004 Bill on the ground that no implied constitutional right to care and maintenance by the State existed.
 Significantly, however, the Court did not take this course of action. Instead it held open the possibility that citizens might enjoy such an implied socio-economic right, stating 

[i]n a discrete case in particular circumstances an issue may well arise as to the extent to which the normal discretion of the Oireachtas in the distribution or spending of public monies could be constrained by a constitutional obligation to provide shelter and maintenance for those with exceptional needs.

Noting that it was not necessary to resolve this issue in the instant case, the Court proceeded to decide whether the charges provided for in the Bill could be regarded as an impermissible restriction on a constitutional right to care and maintenance by the State, assuming such a right existed. The Court concluded that it could not be regarded as an inherent characteristic of any such right that the services provided by the State had to be provided free of charge, irrespective of the means of the holder of the right. 

In response to the alternative challenge to this aspect of the Bill advanced by counsel, the Court held that the charges actually proposed would not restrict access to the relevant services by persons of limited means to such an extent as to amount to an infringement of their claimed right to care and maintenance by the State. In coming to this conclusion, the Court had regard to the facts that the potential beneficiaries of the services referred to in the Bill would have had to maintain themselves out of their own resources when living outside the care of the Health Board and that there was nothing before the Court from which it could conclude that the maximum charge fixed by the Oireachtas in the Bill would generally cause undue hardship or unduly deny access to the services in question.  While there might be individual cases in which such a charge would involve undue hardship, the Bill made adequate provision for these by conferring on the Chief Executive Officer of each Health Board of a discretion to remit the charge, in whole or in part, in order to avoid undue hardship. 

The fact that the Court upheld the proposed charge for in-patient services only after satisfying itself that the statutory regime would not unduly deny access to these services suggests, by implication, that legislation that did unduly deny access to such services might be regarded as unconstitutional. Coupled with the fact that the Court was prepared to assume that persons of limited means might enjoy a constitutional right to care and maintenance by the State, this suggests that the present Supreme Court may see some role for the courts in the protection of implied socio-economic rights. This marks some departure from the stance of Keane CJ and Murphy J in T.D., if only because those judges appear to take a rather absolutist position in rejecting judicial recognition of implied socio-economic rights.
 

At the same time, the Health (Amendment) (No.2) Bill reference does not herald a complete judicial volte-face from the views expressed in Sinnott and T.D. There is, after all, a very significant difference between asking a court to grant a mandatory injunction directing the State to protect a socio-economic interest in the absence of any legislation, as was the case in the two earlier cases, and inviting a court, as in the instant case, to review legislation that affects such an interest.
 Moreover, the background to the instant case suggests that the Health Bill was designed to protect State action taken in bad faith (even if the Supreme Court declined to hold that the monies had been collected in bad faith
). This strikes a chord with the test enunciated by Murray J. (as he then was) in T.D. for the granting of a mandatory order directing the executive to fulfil a legal obligation, namely, that there must be a ‘conscious and deliberate decision by the organ of State to act in breach of its constitutional obligations to other parties accompanied by bad faith or recklessness’.
 Thus it is possible that what is emerging here are the inchoate elements of a judicial policy that would review legislative and executive decisions in relation to fiscal matters, including socio-economic rights, only where there was evidence of bad faith. 

O'Donoghue v. Legal Aid Board

Whatever about a possible softening of judicial attitudes towards the recognition of implied socio-economic rights, there is nothing in the Health Bill reference to suggest any departure from the position of the Supreme Court majority in T.D. in relation to the granting of mandatory injunctions against the executive. Accordingly, in the vast majority of cases in which it is sought to protect a socio-economic right, the plaintiff will be limited to the remedies of a declaration, damages or a prohibitory injunction. Given that many complaints in relation to the State's approach to socio-economic rights is about a failure to act, as distinct from a positive act of interference with a socio-economic right, the virtual absence of the mandatory injunction from the remedies available to a successful plaintiff is, to say the least, unfortunate. Moreover, recent history in relation to the protection of children's rights justifies some scepticism about the power of judicial declarations to secure effective vindication of rights.
  A recent decision of Kelly J., however, illustrates that an award of damages may, in appropriate circumstances, bring about improved protection for socio-economic rights.

In O'Donoghue v. Legal Aid Board,
 the plaintiff successfully sued the State arising out of a delay of more than two years in providing her with legal aid in connection with her application for a divorce.  Her claim was based on, inter alia, breach of constitutional duty and infringement of the European Convention on Human Rights by the State. In the High Court, Kelly J. held that the plaintiff had a constitutional right to civil legal aid derived from her constitutional right of access to the courts and her constitutional right to fair procedures. 

Applying the approach of Lardner J. [in Stevenson v. Landy
 and Kirwan v. Minister for Justice
] it seems to me that the unfortunate circumstances of the plaintiff in the present case are such that access to the courts and fair procedures under the Constitution would require that she be provided with legal aid.

Moreover the delay in granting legal aid in the instant case amounted to a breach of this right for which the plaintiff was entitled to recover damages. 

Kelly J. thus became only the second Irish judge to recognise that the Constitution provided for a right to civil legal aid in certain circumstances. In Stevenson v. Landy
 and Kirwan v. Minister for Justice
 Lardner J. had held that an impecunious litigant had a constitutional right to civil legal aid where s/he was contesting wardship proceedings taken by the State in respect of his/her child or seeking release from detention under the Trial of Lunatics Act 1883 respectively. In O'Donoghue, Kelly J. significantly broadened the extent of this constitutional right to cover impoverished litigants seeking a divorce
 and maintenance for a dependant child. However his view of this constitutional right may be even more expansive still for he also referred to the 1995 Act as "[giving] substance, in many ways, to the constitutional entitlement to legal aid for appropriate persons."
 

Kelly J. also rejected the argument advanced by counsel for the State that the courts were precluded from intervening in this area by virtue of the doctrine of separation of powers as explained by the Supreme Court decisions in Sinnott v. Minister for Education
 and T.D. v. Minister for Education.
 He distinguished both cases on the ground that the instant case was not concerned with a claim for mandatory relief against the State and did not involve any question of a future breach of constitutional rights.
 

Damages were calculated by Kelly J. as the additional amount of maintenance the plaintiff would probably have received had her case come before the courts more timeously, a sum of £2,080, together with a sum of £5,000 in respect of the stress and upset occasioned by the delay in providing her with legal aid. In deciding on how quickly the plaintiff should have been provided with legal aid, the judge adopted the Board's own target of two to four months from receipt of the application as reasonable. 

The State did not appeal against this decision, instead providing the Legal Aid Board with a significant increase in funding that enabled it to reduce the waiting list at most, if not all, centres to less than four months, the target set by Kelly J. in his judgment. On the face of it, therefore, O'Donoghue appears to be one of the more successful examples of litigation strategy, notwithstanding the non-availability of the mandatory injunction.

However it does not follow that, because this decision was the catalyst for the subsequent improvement in the civil legal aid scheme, O'Donoghue is an example of "a further very significant transfer of power to an unelected judiciary already very powerful by the standards of most European countries."
 The decision not to annul the consequences of Kelly J.'s decision is, in essence, a political decision. Assuming for the sake of argument that the Supreme Court would have upheld the High Court decision, if the administration had wished to restore the status quo ante, it could have proposed an amendment to the Constitution withdrawing constitutional protection from the right to civil legal aid. That such an amendment was never really an option is due to the fact that, as a matter of political calculation, it was indefensible. However there are no legal impediments to such a proposal and there are a number of examples in our Constitution of amendments that were made in response to judicial dicta or to actual or anticipated judicial decisions. If no such proposal was advanced in the instant case that is because the political authorities, perhaps implicitly, made a political evaluation of the matter and decided to work with the principles enunciated by Kelly J. However, in the last analysis, the key decision here is made by the political authorities, not by the courts, and so it is an overstatement to say that entrusting the protection of implied socio-economic rights to Irish judges is to create an all-powerful, uncontrollable elite.  

Non-judicial enforcement

Notwithstanding the decisions in the Health (Amendment) (No.2) Bill reference and in O'Donoghue, it remains the case that the role of the judiciary in protecting implied socio-economic rights in Ireland is likely to be a limited one for the foreseeable future. That being so, attention will have to be focused on the non-judicial alternatives that exist in this area. Recourse to the courts is not necessarily the only way in which to protect socio-economic rights. Such rights may be very effectively protected by independent, non-judicial bodies such as the Ombudsman whose office has a distinguished track record of holding various public bodies to account in relation to their treatment of members of the public.

However if politicians entertain the hope that reliance on administrative agencies will give them a free rein in relation to the vindication of socio-economic rights, then they are going to be disappointed, at least to some extent. In the first place, it is very unlikely that legislation could oust the High Court's traditional power of judicial review (permitting that Court to examine the decisions of inferior courts and tribunals on the grounds of whether such bodies had the lawful authority to act as they did and whether they followed fair procedures in their decision-making process) in the light of Article 34.3.1 of the Constitution which provides for, inter alia, a 'High Court invested with full original jurisdiction in and power to determine all matters and questions whether of law or fact, civil or criminal'. This power enables the High Court to strike down an administrative decision that 'plainly and unambiguously flies in the face of fundamental reason and common sense' - The State (Keegan) v. Stardust Victims' Compensation Tribunal
 - though the Court is likely to be cautious in the exercise of this jurisdiction. It is certainly the case that legislation could not preclude recourse to the courts where issues of constitutional rights were at stake. Thus the Constitution would seem to require some role for the courts, however limited.

Second, Ireland has a number of international obligations of which account must be taken when it comes to the matter of socio-economic rights. These are well documented by the Irish Human Rights Commission in its Observations on the Disability Bill 2004.
 In particular, Ireland is obliged to ensure both the progressive realisation of certain socio-economic rights and that certain minimum standards of service are achieved. The Commission has also drawn attention to the obligation to ensure that the holders of socio-economic rights have access to remedies and sanctions that are accessible, affordable, timely and effective and to systems of adjudication about rights that are independent and impartial. Such of these international obligations as are derived from the European Convention on Human Rights are now cognisable by our domestic courts by virtue of the European Convention on Human Rights Act 2003.

In conclusion, one cannot create a 'lawyer-free' zone when it comes to the question of vindicating socio-economic rights. However it should be recognised that the call for lawyers and the courts to be involved in this area is a symptom of the failure of the political system to address in a meaningful way different aspects of social exclusion. Therefore, if the political system commits itself to the effective protection of socio-economic rights, this will obviate any need to have recourse to the courts. In the absence of such a commitment, however, those who feel ignored by the political system are likely to be tempted by the prospect of obtaining protection for their interests through the courts. Thus the debate on justiciable socio-economic rights is inextricably linked to the larger debate about the nature of Irish politics. 
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