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The opinion expressed in this paper are not binding on the Council of Europe nor on the European Committee of Social Rights
In 1948 the United Nations member States adopted the Universal declaration of Human Rights. This fundamental text contains all human rights.

However, when they decided to make the rights binding by adopting treaties, States made a clear distinction between the so-called civil and political rights and the so-called economic, social and cultural rights.

This was the case at universal level; the United Nations adopted in 1966 two covenants. The same applied to the Council of Europe
 where two major treaties were elaborated and adopted: the European Convention on human rights in 1950 and the European Social Charter in 1961.

In both cases, it clearly appeared from the text of the treaties or from the functioning of the control mechanisms that States had given a distinct priority to civil and political rights over economic, social and cultural rights.

The situation may well be changing both in Europe and at the UN level. Within the Council of Europe, as a result of the recent developments of the ESC and of the entry into force of Protocol 12 to the ECHR on non-discrimination; within the European Union, as a result of the Charter of fundamental rights. At the UN level the drafting of a Protocol to the Covenant on economic, social and cultural rights may also open the way toward an even treatment of all human rights.
My opinion is that Europe has probably never been as close as it is today to achieving the objective of the 1948 Universal Declaration of Human Rights of fully guaranteeing all human rights, whatever their classification or category.  And the core factor in this respect is the European Social Charter and, in particular, the new procedure on collective complaints.
I therefore thank the organisers for giving me the opportunity to present the recent developments relating to this procedure and its contribution and significance for the protection of human rights in Europe. 
The collective complaints procedure on economic, social and cultural rights in Council of Europe system can be presented in the following manner:
1. Today, all Council of Europe member States have signed the Charter and 38 have ratified it either in its 1961 original version or in its 1996 revised version. Less than ten years after its entry into force, the Revised Charter is rapidly replacing the original text: 40 States have signed the Revised and 21 have ratified it. More ratifications of the Revised Charter are expected in the coming months.
2. The Procedure on collective complaints has been accepted by thirteen States, Ireland included. This figure is rather low and marks an important difference with the right of individual petition in matters of civil and political rights accepted by all 46 Council of Europe member States. It is indeed a great challenge to convince more States to accept the collective complaint procedure. However, one should not forget that, until recently, the acceptance of the right of individual petition in the framework of the European Convention of Human rights was also optional. 
3. In addition, the number of registered complaints is rather low, 32, and not evenly distributed amongst the 13 States: twelve against France, six against Greece, four against Portugal, three against Italy, two against Belgium and Bulgaria and one against Finland, Ireland and Sweden, and none against Croatia, Cyprus, Norway and Slovenia.
4. As concerns the organisations having lodged complaints, the situation is rather surprising. Let me recall that the organisations entitled to lodge complaints are the following:
a) Trade unions of the country concerned: So far only French trade unions have extensively used this opportunity (9 complaints emanating from 8 trade unions). As far as other countries are concerned complaints have emanated from trades union in respect of Belgium, Bulgaria, Finland and Portugal (one complaint each).

Like trade unions, employers associations may lodge complaints against a State. This has happened once: the only case against Sweden was brought up by an employer organisation pleading against closed shop provisions in collective agreements.

b) The second category of organisations entitled to lodge complaints is the European trade union Confederation, the ETUC. They have lodged only one complaint and in this is a joint complaint with Bulgarian trade unions. The ETUC has been associated with the work of the Social Charter (in particular as an active observer within the Governmental Committee for quite a number of years. It is surprising that they not really used the procedure. In certain cases, complaints emanated from national trade union affiliated with the ETUC but this organisation decided not to join the complainants.

Similarly, UNICE and IOE the two employers’ organisations at international level entitled to lodge complaints have never done so.

c) The third category is composed of European NGOs: The Governmental Committee draws up a list from the Ngos having participatory status with the Council of Europe. Out of 400 such organisations, only 50 asked for their registration and the Governmental Committee has so far accepted all these requests. Even if governments have done so, this list appears rather limited and may reveal lack of interest from the NGOS, The more so if you realize that only eight NGOS have actually used their right to lodge complaints.

d) There is one more option: Governments may, by declaration, accept that national NGOS, in other terms associations, may also lodge complaints against them. If Governments were to use this possibility, this would drastically increase the number of potential complainants in Europe. This may be the reason why Governments are so prudent. Today, only one State has accepted this possibility: Finland. However, so far no Finnish NGO has brought a complaint.

5. The subject matters of the complaints are also surprising in many ways. It is true that trade unions have submitted complaints relating to classical labour rights linked to working conditions including working time, health and security at work  and the freedom to organise or bargain collectively. On the other hands, the majority of complaints have so far concerned broader social issues. Let me give you some examples: duration of alternative service for conscientious objectors, education of children with autism, housing rights of the roma population, corporal punishment against children.

6. Examination by the European Committee of Social Rights
a) The Committee firstly decides on the admissibility of the complaint. It then adopts a decision on the merits of each complaint that it has declared admissible. The Committee interprets the Charter and states are bound by the conclusions of the reporting procedure or the decisions in respect to collective complaints.  To a certain extent, in exercising this responsibility the Committee has the status of and acts as a judicial body.

b) The procedure is adversarial; any document supplied to the Committee by one of the parties is communicated to the other, which has the opportunity to respond.  

All case documents are public. A public hearing may take place; in practice hearings have been held in one of the European Court's hearing rooms, which strengthens the impression of a judicial procedure. 
Decisions are reasoned and detailed, and in several respects draw inspiration from the format of judgments of the European Court of Human Rights: description of the situation in law and practice in the defendant state, the arguments of the parties to the proceedings and the Committee's conclusion, with the reasoning and the majority by which the decision was reached.

7. Interpretation of the rights of the Charter

The practice of the Collective complaints procedure prompted the Committee to be more specific in its interpretation of the Charter, which had to then solely been based on the examination of the national reports. Several examples illustrate this change:
a) Using the same wording as the European Court of Human Rights, the Committee stated in its first decision on the merits, in Complaint No. 1/1998, International Commission of Jurists against Portugal (§32) that rights embodied in the Charter must be practical and effective rather than theoretical and illusory 

b) In Collective Complaint Confederation of Swedish Enterprise v. Sweden (N°12/2002), the Committee described the relationship that should exist between collective bargaining and the law and states' resulting obligations in domestic law: when, in order to implement a provision of the Charter, use is made of agreements concluded between employers’ organisations and trade unions, States should ensure that these agreements do not run counter to obligations entered into, either through the rules that such agreements contain or through the procedures for their implementation. 

c)
In its decision on the merits of Complaint, Autism Europe v. France (No. 13/2002), §53, the Committee clarified states' obligations when the implementation of Charter provisions has significant financial implications:

“When the achievement of one of the rights in question is exceptionally complex and particularly expensive to resolve, a State Party must take measures that allows it to achieve the objectives of the Charter within a reasonable time, with measurable progress and to an extent consistent with the maximum use of available resources. States Parties must be particularly mindful of the impact that their choices will have for groups with heightened vulnerabilities as well as for others persons affected including, especially, their families on whom falls the heaviest burden in the event of institutional shortcomings.”

d) Let me refer briefly to the first collective complaint in respect of Ireland. The World Organization against Torture (OMCT) lodged collective complaints on the issue of corporal punishment against five countries including Ireland.  The Committee has ruled that Article 17 requires a legal ban on any form of corporal punishment of children in the home, at school or in other institutions. In this respect, the Committee's finding is the same as that of the United Nations Committee on the Convention on the Rights of the Child and of other UN bodies.
8. Follow up by States 
According to the Protocol, the European Committee of Social Rights’ findings of Charter violations cannot be challenged.  In practice, in the great majority of cases, governments accept these findings and make the necessary changes to secure compliance.  Admittedly, it is sometimes a long process, but this is hardly surprising given the complexity of the reforms and the number of actors – government and legislature, regional authorities, social partners, etc.– involved.  

It is true that the decision on the merits of collective complaints may not be published until four months from their transmission to the parties have elapsed.  The lack of transparency is regrettable and has led to fears that the Committee of Ministers might question the Committee's decisions.  Experience shows that this is not usually the case.  In fact, there has only been one case where the Committee of Ministers has adopted a resolution effectively challenging the Committee's decision.  In every other case, the Committee of Ministers has noted the decision and either urged the defendant state to bring the situation into conformity if it did not show immediate signs of doing so or taken note of the government's undertaking to bring the situation into conformity and of any measures already taken to achieve this.

9. In view of these achievements, the main challenge is undoubtedly to publicize all these developments and disseminate information on the Charter to all the Council of Europe member states and beyond.  The formidable efforts over the last twenty years to raise awareness of the European Convention on Human Rights provide an obvious model.  The Charter will only achieve its full potential if individual citizens are willing to recognize and use it as a point of reference and invoke it in their domestic courts. In countries where the Charter is not part of domestic law its incorporation would encourage its development and more general application.
This is why a Conference such as this one is extremely important to provide information about the Social Charter as it is today and about its influence on the European system of protection of human rights. I thank you for giving me such an opportunity.






