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The Equality Authority welcomes this opportunity to contribute to proposals relating to the legal position of people who are transsexual. We welcome, in particular, the establishment by the Minister for Social Protection of the interdepartmental Gender Recognition Advisory Group to consider the legislative framework best suited to meeting the needs of transsexual people in Ireland.  This important work is vital to securing and improving the long-term wellbeing of a small but significantly marginalised group of Irish residents and citizens.  Despite living lives of dignity and fortitude, transsexual people suffer daily barriers to full and effective participation in Irish society. Such social disenfranchisement is due in part to the long-standing absence of a framework generally facilitating legal recognition of an acquired gender.  

The Authority commends the guiding principles informing the Advisory Group’s work.  It welcomes, in particular, the emphasis in these principles on the need to respect the dignity and rights of applicants, the importance of transparent, consistent and objective decision-making criteria, the need for effective and efficient processing of applications and the requirement of respect for privacy and confidentiality in relation to applications for gender recognition.  The Authority recommends also that the Advisory Group adopts as guiding principles for reform the twelve recommendations of the Council of Europe Commissioner for Human Rights in his Issue Paper on Human Rights and Gender Identity
  as well as the cogent and compelling suggestions for best practice set out in the Commissioner’s paper (which is attached to and included with this submission).
The Equality Authority has previously highlighted the precarious legal situation of transsexual people in Eilís Barry’s report Transsexualism and Gender Dysphoria (Equality Authority, 2004). The Authority has also commissioned and published research by Collins and Sheehan, Access to Health Services for Transsexual People (Equality Authority, 2004), which maps the experience of transsexual people in accessing medical supports and treatment.  (Both reports are included as appendices to this submission). Additionally, the Authority was instrumental in negotiating a settlement with the State Examinations Commission that led, in 2007, to the reissuing of a Group Intermediate Certificate and Leaving Certificate to a transsexual woman, the Commission agreeing to alter the certificates so as to reflect the woman’s new name and acquired gender.
  

Building on this work, the Authority wishes to highlight a number of key recommendations relating to the specific position of people who wish to be recognised as a member of the gender different from that assigned to them at birth.   In this submission, the Authority sets out, first, some general overriding considerations and observations relevant to the subject at hand.  In particular, Part I makes the case for a facility for the legal recognition of an acquired gender, as well as the need for broader protections for all transgendered people.  It also highlights the need for adequate access to healthcare and gender reassignment treatment, for those who wish to access it.  Part II considers the eligibility criteria for recognition of gender reassignment, arguing, in particular, in favour of the adoption of a ‘life test’ in preference to criteria that require hormonal or surgical treatment as a pre-requisite to legal recognition. Part III considers the consequences of gender recognition, highlighting the rights that should attach to persons who are legally recognised as being of the gender different from that assigned at birth.  Finally, Part IV outlines a number of other matters that, while outside the strict remit of the Group’s terms of reference, are worthy of consideration. 

I. GENERAL CONSIDERATIONS

1.1 The Experience of Transsexual and Transgendered people
The terms of reference of the Gender Recognition Advisory Group address primarily the particular experience of those who wish to live permanently in the gender different from that assigned to them, by law, at birth.  The Group uses the term ‘transsexual’ to describe such persons. While there is some debate as to the appropriate terminology to be used in this context, for the purposes of this submission, the Authority intends to adopt the terminology preferred by the Advisory Group. In particular, this paper will refer to persons who wish to live permanently in a gender different from that assigned as birth, and to gain legal and social recognition of their acquired gender, as ‘transsexual’.  In Rees v. United Kingdom
 the European Court of Human Rights defined the term as follows:

“The term “transsexual is usually applied to those who, whilst belonging physically to one sex, feel convinced that they belong to the other…”

The UK Interdepartmental Working Group on Transsexual People noted that people who are transsexual:

“…live with a conviction that their physical anatomy is incompatible with their true gender role.  They have an overwhelming desire to live and function in the opposite biological sex.”

While the focus of this paper is on persons who are transsexual, some reference will also be made to the broader phenomenon of “transgender”. McIlroy defines transgender people as “…individuals whose gender expression and/or gender identity differs from conventional expectations based on the physical sex they were assigned at birth”.
 This definition includes, but is not confined to those who wish to live permanently in a gender different from that assigned to them at birth.  A transgendered status thus may embrace a wide variety of experiences of gender identity.
  
It is vitally important that the State respects the dignity and works to vindicate the safety and welfare of all transgendered people.  It is particularly crucial that the law effectively and comprehensively protects all transgendered people from discrimination and harassment – particularly in the context of access to employment, goods and services. In the specific case of transsexual people, however, an additional and vital factor arises.  Transsexual people experience a profound identification with and desire to live consistently in the gender different from that in which they were physically born. As Collins and Sheehan note “a key issue for transsexual people (as opposed to other groups under the broad heading of ‘transgender’) is the desire to live permanently in the opposite gender.”
   The central legal concern of transsexual people, therefore, is to be legally and socially recognised for all purposes in their ‘acquired gender’, that is, in the gender in which the person wishes to live, as opposed to that in which they were born and raised. 

The terms ‘gender dysphoria’ or ‘gender identity disorder’ are sometimes used to refer to this disjunction between, on the one hand, the gender officially assigned to a person at birth and, on the other, the gender identity of that person.  While these phenomena are medically recognised, some commentators have expressed concerns at approaches that seek to pathologise the experiences of transsexual people.  While acknowledging the particular experience and needs of transsexual people, the UK Department of Constitutional Affairs has observed that transsexualism is: 

“…not a mental illness.  It is a condition considered in itself to be free of other pathology (though transsexual people suffer depression and illnesses like everyone else.)”

 

While highlighting the need for access to medical care and counselling, the Council of Europe Commissioner for Human Rights, Thomas Hammarberg, has also criticised approaches that seek to pathologise transsexual and transgendered people.  In the Council of Europe Issue Paper Human Rights and Gender Identity,
 the Commissioner emphasises, in particular, the risk of placing too much influence in the hands of mental health professionals, at the expense of the autonomy of transsexual people as “subjects who are responsible for their own health needs.”
  He notes also that “from a human rights and health care perspective no mental disorder needs to be diagnosed to give access to treatment for a condition in need of medical care.”

1.2 Recognising Diverse Needs and Experiences
The diverse experience of transsexual and transgendered people requires a multi-faceted response that is responsive and flexible in light of the diverse individual experiences of transgender.  In particular, it is vital that any proposals for reform are not confined to addressing the need for legal recognition for and protection of transsexual people, but are sufficiently broad and flexible to ensure protection for all transgendered people.  As a result, this submission, while focussing on the specific needs of transsexual people, also seeks to offer guidance on the need to acknowledge the broader experience of transgendered people.

In the specific case of transsexual people, who wish to live in the gender different from that legally assigned at birth, considerations for reform must also take account of and facilitate a diversity of experiences and needs.  In this regard, it is important to ensure a legal and policy framework that does not seek to impose a ‘one-size-fits-all’ approach to the experience of transsexual people.  While many, possibly most transsexual people have undergone, are undergoing or wish to undergo hormonal and surgical treatment that will allow that person to acquire the physical features of their adopted gender, it should not be assumed that comprehensive hormonal and surgical treatment is either considered necessary or desirable by all transsexual people. 
 A key factor is that not every transsexual person will wish to, or will be in a position to undergo medical or surgical treatment comprehensively altering their physical and sexual characteristics, a point that is discussed further below.

1.3 Legal and Social Responses to the Transsexual Experience 

Transsexual people live life with considerable dignity, purpose and fortitude. Nonetheless, they typically face many daily difficulties – often serious and distressing - in social and administrative interactions. These interactions often result in entirely unjustified, inexcusable ill-treatment of and misbehaviour towards transsexual people.
 This results, understandably, in considerable embarrassment, humiliation and incursions on personal privacy, as well as harassment and sometimes violence.
  Such experiences as well as the expectation of negative reactions often result in transsexual people being excluded from, avoiding or curtailing participation in the full range of social, economic and cultural activities offered by society.  People who identify as transsexual typically experience high levels of discrimination. Additionally, UK research has highlighted high levels of harassment of and violence towards transsexual people in public places.
 Particular difficulties arise in accessing employment, healthcare and leisure facilities.  Notably, transsexual people are considerably more likely to face unemployment than their non-transsexual counterparts, while many transsexual people in employment face discrimination and serious ill-treatment on account of their transsexual identity.
 

Such social and cultural difficulties are further exacerbated by legal and administrative practices that fail adequately to recognise the transsexual person’s current gender identity and expression.  In particular, under Irish law as currently constituted, the legal gender of an individual is considered, except in the context of passports, as being fixed at the time of that person’s birth.  Gender is determined, moreover, by reference to solely biological criteria at the time of the person’s birth such that, unless such criteria prove indeterminate, a subsequent reassignment of gender will generally not be recognised in Irish law.  In particular, as the law is currently constituted, a person is not entitled to an amended birth certificate reflecting their change of gender, a factor that may cause significant difficulties – in particular embarrassment and unnecessary infringements of privacy – in administrative situations that call for a person to present a birth certificate.
 While discrimination against transsexuals who have undergone or wish to undergo gender reassignment has been deemed to constitute sex discrimination for the purpose of employment equality law,
 it is likely that other transgendered people who do not wish to or cannot access such treatment may not be protected. (This point is discussed further below under 3.1)

1.4 The Impetus for Reform

It is clear that law reform in this area is both necessary and overdue. As the European Court of Human Rights has observed “…the unsatisfactory situation in which post-operative transsexuals live in an intermediate zone as not quite one gender or the other is no longer sustainable.”
 Notably, Ireland now stands as one of only a handful of Council of Europe states that have yet to enact general legislation allowing transsexual persons to change their birth certificates to reflect their gender identity and their lived experience of gender.

In its decision in Goodwin v. United Kingdom,
 the European Court of Human Rights noted that while the precise legal responses to transsexualism (and the conditions for recognition of gender reassignment) differed from state to state, there was “…clear and uncontested evidence of a continuing international trend in favour not only of increased social acceptance of transsexuals but of legal recognition of the new sexual identity of post-operative transsexuals.”
 As a result, the Court in Goodwin ruled that the failure to provide for the legal recognition of the gender transition of the plaintiff in that case (in particular by refusing to issue a birth certificate in the plaintiff’s new gender and by refusing to facilitate the plaintiff’s marriage to a person of the gender different from that in which the plaintiff lived) constituted a breach of Articles 8
 and 12
 of the European Convention on Human Rights.  It found, moreover, that there was no countervailing evidence that such recognition would cause “substantial hardship or detriment” to the public interest.  The Court highlighted, in particular, the significant distress caused by the disjunction between the lived experience of the transsexual person and the legally ascribed position of that person.
“77. It must also be recognised that serious interference with private life can arise where the state of domestic law conflicts with an important aspect of personal identity…The stress and alienation arising from a discordance between the position in society assumed by a post-operative transsexual and the status imposed by law which refuses to recognise the change of gender cannot, in the Court’s view, be regarded as a minor inconvenience arising from a formality. A conflict between social reality and law arises which places the transsexual in an anomalous position, in which he or she may experience feelings of vulnerability, humiliation and anxiety.”

The Court has also ruled, in L. v. Lithuania,
 that a State’s failure to make proper provision in its laws to facilitate medical treatment for the purpose of gender reassignment constitutes an infringement of Article 8 of the Convention.

The Irish High Court, furthermore, has ruled in Foy v. An tÁrd-Chláraitheoir, Ireland and the Attorney-General
 that the failure by this State to recognise the gender reassignment of the plaintiff by granting a new birth certificate reflecting the plaintiff’s new gender rendered Irish law incompatible with the European Convention.   In so ruling, the High Court issued a declaration of incompatibility under section 5 of the European Convention on Human Rights Act 2003.  While the State initially sought to appeal this decision to the Supreme Court, this appeal has been withdrawn.  It is clear then that in failing to facilitate the legal recognition of a transsexual person’s gender reassignment, the State stands in clear breach of binding international human rights standards.

The Irish Human Rights Commission has thus observed: “Irish law does not conform with international standards relating to the rights of transgendered people.”
  In a formal submission to the Government made in September 2008, it called for amending legislation to remedy the failure to recognise the acquired gender of transsexual persons.
  The United Nations Human Rights Committee furthermore, has recommended that Ireland “…should…recognize the right of transgender persons to a change of gender by permitting the issuance of new birth certificates.”
  Notably, in a joint submission to the UN Committee, FLAC, the ICCL and the IPRT suggest that the State’s failure to recognise gender reassignment constitutes a breach of Article 16 of the International Covenant on Civil and Political Rights (guaranteeing the right to recognition as a person before the law) as well as the anti-discrimination provisions of Article 26 of the Convention.

As the Irish Human Rights Commission has also highlighted, the enactment of gender recognition legislation in the United Kingdom (in the form of the Gender Recognition Act 2004) places the State in a position where human rights protections for transsexual people differ considerably depending on which side of the border one resides.
  This arguably constitutes a breach of the Good Friday Agreement, under the terms of which the State committed itself to “…ensure at least an equivalent level of protection of human rights as will pertain in Northern Ireland…”
  The adoption of gender recognition legislation for Northern Ireland,
 while not in itself a necessary pre-condition to reform in this jurisdiction, further strengthens the case for providing equivalent recognition in Ireland.
 

Although considerations of gender reassignment are largely specific to transsexual people, this does not mean that reform should be confined to people who are transsexual.  The broader position of all transgendered people requires attention, in particular with a view to protecting all transgendered people from discrimination on grounds of transgender identity, as well as effective protection from transphobic bullying, harassment and violence. 
1.5 Access to medical care and treatment

A critical issue for most transsexual people is that of access to appropriate medical care and treatment.  Such support is critically important for transsexual persons wishing to transition.  The provision of good quality medical and psychiatric support and treatment is vital to the wellbeing of many transsexual people.    

Previous research commissioned by the Equality Authority has identified various barriers in accessing effective medical support and treatment for transsexual people.  Collins and Sheehan, in Access to Health Services for Transsexual People (Equality Authority, 2004) highlighted significant gaps in the provision of medical services for transsexual people, including low levels of expertise and experience amongst general medical service providers in meeting the needs of transsexual people, a lack of information amongst providers on the condition and on treatment options available to transsexual people, and a shortage of specialist services (particularly outside Dublin).
  Some transsexual people reported negative reactions from medical professionals in respect of their condition, while others had been refused funding for treatment abroad.  Support services for partners and family members were also found to be lacking.  This lack of ready access to services led some of the research respondents to suffer from depression and experience suicidal feelings, with some respondents turning to risky ‘black market’ options, such as purchasing and using hormones without medical supervision.

Collins and Sheehan have already called on the Department of Health and Children to formulate a formal policy on transsexualism with a view to ensuring effective specialist treatment and support for transsexual people.  In particular, they recommend that people who are transsexual have efficient access (consistent throughout the State) to appropriate supports and advice and effective access to specialised medical services and treatment.  

The right legally to access medical facilities for the purpose of gender reassignment has been recognised as a convention right by the European Court of Human Rights in L. v. Lithuania.
 Where a person is unable to fund necessary treatment out of their own resources, it is submitted that the person should be entitled to state support and, if necessary, treatment paid for out of the National Treatment Purchase Fund. Furthermore, medical treatment for the purpose of gender reassignment should be compulsorily covered by health insurance policies.
 In particular, health insurance providers should not be permitted to regard medical treatment for the purpose of gender reassignment as elective or excluded treatment for the purpose of such policies.  Additionally, health insurance providers should not be permitted to refuse treatment on the grounds that transsexualism is a pre-existing medical condition.

1.6 Access to support and counselling

Given the high levels of misunderstanding, abuse and violence directed towards people who are transsexual and transgendered, adequate and effective facilities should be available – on a nationwide basis – to allow transsexual and transgendered people to access support and counselling on an easily accessible basis.  Such facilities should be adequately funded and professionally staffed.  Given the vulnerable position of transgendered youth, particular attention should be directed to facilitating and funding targeted supports and facilities for teenagers and young people who are or believe they may be transgendered.  Supports should also be offered to members of the families of transgendered and transsexual people. 

II. ELIGIBILITY: CONDITIONS FOR RECOGNITION

This part of our submission considers the particular case of those who wish permanently to live in a gender different from that assigned to them at birth, and to be formally recognised in that new or acquired gender.  Part II considers the conditions for legal recognition of an acquired gender, while Part III proceeds to consider the consequences in law of such recognition.
2.1 Models for Recognition of Acquired Gender: Best Practice 

While the European Court of Human Rights in Goodwin made it clear that failure to recognise transsexual people constitutes a breach of Convention rights, the judgment leaves it to member states to determine the precise conditions under which recognition should be conferred.  The Advisory Group very appropriately notes the importance of ensuring that the transition from original gender to the opposite preferred gender is a ‘genuine’ transition. It is clearly important that the process for recognition is robust and confers recognition only where there is clear and compelling evidence of a permanent, settled transition to the acquired gender.
In his Issue Paper on Human Rights and Gender Identity, Council of Europe Commissioner for Human Rights Thomas Hammarberg has identified three categories of approach to recognition in Council of Europe member states.
 The first category of states comprises those – an increasingly small minority – that fail outright to make provision for recognition of gender reassignment, a position clearly in breach of the Convention.  Of the two remaining categories, the Commissioner distinguishes between those states that (1) require, as a condition of recognition, hormonal and/or surgical treatment to acquire the physical and sexual attributes of the preferred gender, and those states that (2) simply require evidence of gender dysphoria coupled with evidence that the person is living in the acquired gender.  
In the former category, medical and/or hormonal treatment under the supervision of medical professionals is a prerequisite to recognition.  In some cases, surgical sterilisation may also be required as a condition of recognition. By contrast, in the latter category of states that do not require such treatment, legal recognition is predicated on presenting evidence of the existence of gender dysphoria accompanied by a requirement that the person live for a requisite period of time in the preferred gender (sometimes called “the real life” test). For instance, under the UK’s Gender Recognition Act 2004 the applicant must demonstrate that they have lived in the preferred gender for at least two years.
  While the applicant must also present medical evidence of gender dysphoria, medical, hormonal or surgical treatment is not required as a condition of recognition.

The Commissioner for Human Rights, for reasons that appear compelling and cogent, strongly rejects the interposition of conditions that require hormonal or surgical treatment as a prerequisite to recognition of a transsexual person’s new gender:

“Such requirements clearly run counter to the respect for the physical integrity of the person. To require sterilisation or other surgery as a prerequisite to enjoy legal recognition of one’s preferred gender ignores the fact that while such operations are often desired by transgender persons, this is not always the case. Moreover, surgery of this type is not always medically possible, available, or affordable without health insurance funding. The treatment may not be in accordance with the wishes and needs of the patient, nor prescribed by his/her medical specialist. Yet the legal recognition of the person’s preferred gender identity is rendered impossible without these treatments, putting the transgender person in a limbo without any apparent exit. It is of great concern that transgender people appear to be the only group in Europe subject to legally prescribed, state-enforced sterilisation.”

This view is strengthened by the acknowledgement, in the Irish courts, of the existence of an unenumerated constitutional right to bodily integrity.
  This constitutional right generally precludes in particular, medical or surgical treatment without the consent of the individual.
  It is submitted that a requirement that a person give such consent as a condition for legal recognition may force transsexual people who wish to be recognised in their acquired gender to undergo surgery in circumstances where it may not be medically advisable, or where the person does not wish to undergo such treatment.  In particular, in the Irish context, forced sterilisation as a requirement for recognition would clearly run counter to the constitutional right to bear children, first recognised in Murray v. Ireland.
  

A decision of the Austrian Administrative High Court, cited by Hammarberg, reinforces this view.
  In its decision, the Court concluded that genital surgery could not be required as a prerequisite to legal recognition.  Of particular significance in that case was the fact that the transsexual woman involved felt unable, for financial and family-related reasons, to take the time off work necessary to undergo genital surgery.

2.2 Evidence of the Acquired Gender

It is obvious, given the vital importance of certainty as to a person’s gender, that some clear and demonstrable criteria for recognition should be set as a precondition to the conferral of a gender recognition certificate.  It is suggested, however, that the adoption of a ‘real life test’ similar to that required under UK and Spanish law
 is preferable to an absolute requirement that a person undergo medical, hormonal or surgical treatment as a prerequisite to treatment.  Under Section 2 of the UK Gender Recognition Act 2004, a person must demonstrate first, that they have gender dysphoria, second that they have lived two years immediately prior to their application in their gender of choice and third that they intend to continue to live indefinitely (for the remainder of their lives) in their acquired gender. This approach reflects and respects the diversity of experiences of transsexual people.  It clearly upholds, in particular, the right of the transsexual person to bodily integrity, and not to be forced to undergo physical surgeries or treatment in circumstances where such treatment is not desired or not advisable. Such flexibility and responsiveness to the diversity of personal experiences is, it is suggested, to be preferred and commended.

The question then arises as to what evidence should be required in order to facilitate recognition of the acquired gender.  Clearly, whatever process is favoured must be robust, with clear and certain criteria for recognition.  In particular, the applicant should be able to demonstrate a clear and settled intention to live permanently in the acquired gender. In the vast majority of cases, it is envisaged that applicants will in fact have undergone some form of surgery or treatment to acquire the physical features of the new gender.  While such treatment should not be considered a necessary precondition to recognition, it will doubtless provide, in many cases, very cogent evidence of the intention and settled wish permanently to live in the acquired gender.  Evidence of having lived openly in that gender for a substantial period may also be useful in establishing such a settled intention.   

In the United Kingdom, the applicant must furnish two medical reports supporting their application, one from a psychologist or doctor specialising in gender dysphoria, while the other may be from any doctor, not necessarily being a specialist. In the existing Passports Act 2008, section 11, medical evidence is also required.  This approach places medical and/or mental health professionals in a vital and pivotal position in terms of the outcome of the gender recognition application.  Such evidence may certainly prove to be vital in assisting the body or person considering the application. Indeed, in the absence of such evidence it may prove, in practice very difficult to support an application.  Nonetheless, it is suggested that the presence or absence of such medical evidence should not be considered absolutely conclusive of the matter in all cases.  As noted above, Commissioner Hammarberg, in the Council of Europe Issue Paper,
 has emphasised the risk of placing too much influence in the hands of mental health professionals, at the expense of the autonomy of transsexual people as “subjects who are responsible for their own health needs.”
  It is important that any decision-making process is sufficiently robust yet flexible enough to allow the decision-making body to come to a decision that takes a holistic approach to all of the evidence presented in favour of the application.
2.3 Marriage
 and Family Status

The decisions of the European Court of Human Rights in Goodwin and I.
 highlight the need to ensure that provision is made allowing transsexual people to marry as a member of their acquired gender.
  With the enactment of the Civil Partnership and Certain Rights and Obligations of Cohabitants Act 2010, it is equally clear that a transsexual person should be allowed to enter into a civil partnership with a person of the same gender as their acquired gender.
  This of course presupposes that the person otherwise meets the prerequisites to the celebration of a valid marriage or civil partnership.  

As the law currently stands, the failure to recognise the acquired gender of transsexuals results in a situation where those who have transitioned to their acquired gender may only marry a person whose gender is identical to that of the transsexual person’s acquired gender.  Likewise, currently, a transsexual person may only enter into a civil partnership with a person whose gender is different from that of the transsexual person’s acquired gender.  Thus, despite the current prohibition of same-sex marriage, by denying the legal effects of gender reassignment, the law as it currently stands effectively permits (in these particular circumstances) marriages between two parties sharing a common gender identity.   

By contrast, the recognition of a transsexual person’s acquired gender should in law allow a person to be treated, for the purpose of marriage and civil partnership, as being legally of their acquired gender. 

The position of transsexual people who are already party to a subsisting marriage or civil partnership is a more complex one. As the law currently stands, the parties to a marriage must each be of the opposite gender to the other.
  The question that thus arises is what legal impact recognition of the new gender will have on the validity of an already existing marriage between two people, one of whom now wishes to change their legal gender. The Advisory Group has requested submissions on whether transsexual people in an existing marriage or civil partnership should be excluded from the gender recognition process.  For the reasons set out below, it is suggested that the existence of a subsisting marriage or civil partnership should not act as a barrier to the legal recognition of an acquired gender.  Nor should the recognition of an acquired gender be predicated on the dissolution or annulment of such a union against the wishes of the both spouses or of both civil partners.

Notably, Commissioner Hammarberg has recommended that Convention states should permit those who have acquired a new gender “…to remain in an existing marriage following a recognised change of gender.”
  The Constitutional Courts in both Austria
 and Germany
 have endorsed this approach, ruling that a transsexual person cannot be forced to terminate a marriage as a precondition to recognition of their new gender.

Allowing such marriages to subsist subsequent to recognition gives rise to the prospect of what are effectively same-sex marriages being facilitated under the law.  Where a transsexual person is party to a civil partnership, any subsequent recognition of gender reassignment would likewise result in the conversion of a same-sex civil partnership to an opposite-sex civil partnership, the latter not being permitted under the Civil Partnership and Certain Rights and Obligations of Cohabitants Act 2010.  While the Equality Authority is on record as supporting same-sex civil marriage, Irish law as it currently stands confines marriage to opposite-sex couples and civil partnership to same-sex couples.
   It is notable, however, that neither the Austrian nor German constitutional courts saw this factor as an impediment to gender recognition. Although neither of these states permits same-sex civil marriage, Commissioner Hammarberg notes that:

“Both rulings call on the state to accept that protecting all individuals without exception from state-forced divorce has to be considered of higher importance than the very few instances in which this leads to same-sex marriages.”

By contrast, in the United Kingdom, a married transsexual person must, as a condition of full gender recognition, terminate or annul any existing marriage.
 Similar requirements relate to civil partners.
 A married or civilly partnered transsexual wishing to gain recognition of their acquired gender will be entitled only to an interim gender recognition certificate. The Gender Recognition Act 2004 requires that for a full gender recognition certificate to be issued, the pre-existing marriage or civil partnership must be dissolved or annulled. In Scotland, the issuing of an interim certificate affords the parties to a marriage a ground for divorce. In England and Wales, section 12(g) of the Matrimonial Causes Act 1973
 allows the parties to annul their marriage on the grounds “that an interim gender recognition certificate has, after the time of the marriage, been issued to either party to the marriage”.  Once the marriage has been dissolved or annulled, the interim gender recognition certificate may be converted into a full certificate.
The difficulty with these provisions is that they require, as a prerequisite to the granting of a fully effective gender recognition certificate, the dissolution or annulment of an existing marriage or civil partnership.  While it may well be the case that one or both of the spouses or civil partners may not wish to remain married (or civilly partnered) after gender reassignment, it is equally feasible that the parties may not wish to end the marriage or civil partnership. In such a case, the parties would be forced to end their marriage or civil partnership as a precondition to full recognition of the acquired gender.

It is clear that as a matter of Irish law, the dissolution of a marriage is constitutionally possible only where the parties have (amongst other conditions) lived apart for four of the previous five years.
  Additionally, there must be no reasonable prospect of reconciliation between them.  These constitutionally mandated requirements would thus preclude a divorce in circumstances where the parties remain in a committed relationship, and in particular, where they are still living together as a committed and loving couple after the gender reassignment.  In particular, if the couple remain in a loving relationship, it will effectively be constitutionally impossible in law to facilitate or require a divorce.

Even if it were possible to grant a divorce in such circumstances, forcing the parties to dissolve the marriage as a condition of being granted recognition may serve either to dissuade the transsexual party from seeking recognition or alternatively compel the couple to dissolve a perfectly functional marriage.  It is possible that such compulsory dissolution may constitute a breach of the State’s obligation to uphold the special constitutional position of marriage.  At the very least, it would appear to be legally impossible to facilitate a divorce in circumstances where the parties are living together and/or remain in a committed relationship.
The alternative option is to create a new ground of nullity, whereby legislation may be introduced rendering the issuing of an interim gender reassignment certificate a ground for annulment of a marriage, making the marriage voidable.  This is permitted in England and Wales and in Northern Ireland.
 In itself this may be problematic given that the grounds of nullity typically relate to a condition or state of affairs that existed at the time of the marriage and not where such a condition or state of affairs arises thereafter.   Unless it could be demonstrated that the transsexual status existed at the time of the marriage, any new ground may potentially undermine the long-standing basis for the nullity jurisdiction, which typically relates only to the situation of the parties at the time of their marriage.

The option of annulment, moreover, would potentially deprive the spouses of various remedies and reliefs that are available on divorce and judicial separation.  In particular, various remedies relating to property and pensions, as well as access to maintenance payments, would not be available should the parties’ relationship be annulled.  A spouse would, in particular, lose the right to financial support on annulment.  This would clearly lead to injustice in cases where an economically dependent spouse is deprived of relief on the annulment of his or her marriage. 

While the transsexual person and his or her spouse may, on dissolution or annulment of the marriage, be entitled to enter into a civil partnership, the rights and responsibilities conferred thereby, while in many if not most cases as extensive as those that apply on marriage, are different in certain material respects from those that apply to married couples.
  In particular, the Civil Partnership and Certain Rights and Obligations of Cohabitants Act 2010 largely fails to make provision for the children of civil partners, with the result that the interests of the parties’ children would be less well protected under the Civil Partnership legislation when compared with legislation applicable to marriage.  While biological parents would retain their obligations towards any child of the union, the Civil Partnership Act largely fails to facilitate recognition of the couple’s shared parenting arrangements.  Additionally, while married couples may jointly adopt, civil partners may not do so as a couple.

Given all of these difficulties, it is thus suggested that where a married couple or civil partners do not wish to dissolve or annul their legal union, they should not be forced to do as a precondition to legal recognition of a party’s acquired gender. While this may result in a situation where, despite restrictions on grounds of sex, some same-sex marriages and some opposite-sex civil partnerships would be recognised, the numbers involved are likely to be very small.  Any perceived discrepancy in the law would be outweighed by the imperative to avoid the greater distress involved in forcing happily married couples to dissolve or annul their marriages or civil partnerships.  It is notable that the legal recognition of gender reassignment would in fact obviate a much wider anomaly whereby, as the law currently stands, a post-operative transsexual person may already marry a person whose gender is the same as that of the acquired gender of the transsexual person. For instance, because the law does not currently recognise gender reassignment, a transsexual person who identifies and lives as a female may currently marry another female, effectively permitting a same-sex marriage in all but name.

Careful consideration should be afforded to the interests and rights of the spouse or civil partner of a person who has undergone gender reassignment.  While in some cases the spouse or partner may wish to continue the relationship, in other cases the spouse or partner may not wish to do so.   In circumstances where the other (non-transsexual) party to the marriage was not aware, at the time of marriage, of the fact that his or her spouse was transsexual, it may be possible for that party to claim that the marriage is void on the grounds of lack of informed consent.  While this would require, however, that the transsexual condition existed at the time the marriage was celebrated, this ground potentially offers a remedy to a person who was not aware of their spouse’s transsexual status at the time of the marriage.  Notably, in England and Wales
 and in Northern Ireland
 the granting on an interim gender recognition certificate after marriage is a ground for annulment of a marriage, while in Scotland it constitutes a ground for divorce.
  A marriage may also be annulled, in England, Wales and Northern Ireland, on the grounds that one of the parties has been granted a gender recognition certificate prior to the marriage, in circumstances where the other party is unaware of this fact.
  Similar measures may be necessary in Ireland in order to vindicate the rights of a spouse or civil partner who does not wish to remain married or civilly partnered in the wake of their spouse or civil partner’s gender reassignment.  If such measures are adopted, however, careful consideration will need to be directed to the lack of availability of financial and proprietary remedies on annulment.
2.4 The Appropriate Decision-making Processes

The Gender Recognition Advisory Group requests submissions also on the appropriate forum and decision-making process for the determination of gender recognition applications.  It is submitted that such decisions should be entrusted to an independent statutory panel of experts, established under the auspices of an appropriate body, such as the General Register Office.  Such experts should have knowledge and experience in the field, sufficient to allow them to make expert decisions on such applications.  

Conferral of such responsibilities on a court may not be appropriate or indeed necessary.  Judges, while skilled in the interpretation and application of legal principles, may lack the particular medical and psychological expertise required to assess such cases.   A requirement that applications be made to court may also give rise to unnecessary costs and delays, and may also prove intimidating to applicants without experience of court proceedings.  There is the added concern that the requirements of a court appearance may serve to stigmatise the applicant. 

2.5 Age

The Gender Recognition Advisory Group has suggested that applications should only be accepted from persons aged 18 or over.  While it is important to ensure that applicants are sufficiently mature to make such an important decision, this stance has potential implications for younger persons who are transgendered.  It may place delay formal gender recognition for such persons by many years.  It is worth noting that, by law, a person aged 16 of over is competent to make medical and surgical decisions on their own behalf, without requiring parental consent.
    As such, it is suggested that a person should be entitled to apply for gender recognition from the age of 16 onwards.  

2.6 Jurisdiction

The Gender Recognition Advisory Group has suggested that applications should only be accepted from persons who are either ‘ordinarily resident’ in Ireland or whose births are registered in Ireland.  The Authority is concerned to ensure that persons with a connection to Ireland are not excluded from eligibility, and thus suggests that citizens of Ireland and those who are domiciled in Ireland should also be included as eligible for recognition.  
It is recommended also that provision is made for a process for the recognition, in Ireland, of statutory processes providing legal recognition of gender reassignment in countries other than Ireland, in much the same way as the law makes provision for the recognition of marriages and civil partnerships celebrated outside Ireland.  Provided that such processes are broadly equivalent to those adopted in Ireland, legislation should provide for the mutual recognition of gender recognition certificates from appropriate official bodies outside of Ireland.  

III. CONSEQUENCES OF RECOGNITION

Once recognised under the process envisaged by the Minister, the person thus recognised should be treated, for all purposes, as being of their acquired gender.  Unless the context otherwise clearly and necessarily demands, the person so recognised should not be treated differently from persons born in the gender which the applicant has acquired.

3.1 Discrimination

For the purpose of employment law, discrimination arising as a consequence of gender reassignment is treated as gender discrimination. In P. v. S. and Cornwall County Council,
 the European Court of Justice ruled that, for the purpose of EU sex discrimination laws, and in particular the gender equality directive 76/207/EEC, discrimination against a person of the basis of gender reassignment amounts to gender discrimination. As the Court noted: 

“…the scope of the directive cannot be confined simply to discrimination based on the fact that a person is of one or other sex. In view of its purpose and the nature of the rights which it seeks to safeguard, the scope of the directive is also such as to apply to discrimination arising, as in this case, from the gender reassignment of the person concerned.

21 Such discrimination is based, essentially if not exclusively, on the sex of the person concerned. Where a person is dismissed on the ground that he or she intends to undergo, or has undergone, gender reassignment, he or she is treated unfavourably by comparison with persons of the sex to which he or she was deemed to belong before undergoing gender reassignment.

22 To tolerate such discrimination would be tantamount, as regards such a person, to a failure to respect the dignity and freedom to which he or she is entitled, and which the Court has a duty to safeguard.”
As a result, the plaintiff’s dismissal from employment was deemed to be contrary to Article 5(1) of the directive, as the directive precluded discrimination against transsexual for a reason related specifically to a decision to undergo gender reassignment.  This means that to treat a person less favourably, in the employment context, on the grounds that that person is has undergone or intends to undergo gender reassignment infringes EU law.   National courts are required to read national legislation in the light of EU law, with the result that for the purpose of the Employment Equality Acts, discrimination on these grounds treated as gender discrimination.

It is arguable that gender discrimination for the purpose of the Equal Status Acts bears a similar meaning.  This means that discrimination in the context of goods and services against a person on grounds that that person has undergone or is undergoing gender reassignment would constitute gender discrimination.  

Two specific points arise in this context. First, while it is clear that transsexual people intending or having undertaken gender reassignment are protected, such protection is not expressly foregrounded in the Equality Acts.  As a result, transsexual people and their employers, as well as the public at large, may not be aware of the important protections offered by the law as it currently stands.  It is suggested, thus, that the grounds of discrimination should include express reference to gender reassignment (as well as transgender identity).  Such explicit provision would serve first to put beyond any doubt the position of those who have undergone or wish to undergo gender reassignment as a protected category in equality law.  It would, furthermore, act as an express signal to employers, providers of good and services and to the public generally that the law does not tolerate discrimination on the grounds of gender reassignment.

Second, while welcoming the decision in P v. S., it is clear that the verdict confines its specific protection to people who have undergone or at the very least intend to undergo gender reassignment.  Notably, UK legislation passed in the wake of this decision extends protection only to people who have undergone or intend to undergo treatment for the purpose of gender reassignment.
  It remains doubtful, thus, whether the broader category of people who are transgendered but not transsexual are protected in law.  In particular, the decision in P. v. S. is confined to the specific context of gender reassignment and does not extend to the broader category of discrimination on grounds of transgender identity where a person does not intend to undergo reassignment.  Commissioner Hammarberg certainly takes the view that ‘sex discrimination’ for the purpose of EU law “does not cover non-operative transgender people”.
 Indeed, as McIlroy observes, in the Irish context, “…a serious question arises about the protections for people who are just starting to transition or who have been living as a different gender but cannot or have not yet accessed surgery.”
 
Clearly then there is a significant gap in the application of the gender discrimination provisions in that they do not apply to non-operative transsexuals or to transgendered people who have not or do not wish to transition. As the EU Fundamental Rights Agency has observed:

“there is no reason not to extend the protection from discrimination beyond these persons, to cover cross-dressers and transvestites, people who live permanently in the gender ‘opposite’ to that on their birth certificate without any medical intervention and all those people who simply wish to present their gender differently.”

It is thus recommended that in addition to making express reference to the protection already afforded to those who have undergone or intend to undergo gender reassignment, transgender identity should be expressly included as one of the grounds upon which discrimination is prohibited by the Employment Equality Acts and the Equal Status Acts. In particular, gender reassignment should not act as a prerequisite to accessing the protection afforded by these Acts. For this purpose, a useful and broad definition of transgender identity is offered by the Offences (Aggravation by Prejudice) (Scotland) Act 2009. The latter defines transgender identity as including “transvestism, transsexualism, intersexuality or having, by virtue of the Gender Recognition Act 2004 (c. 7), changed gender” or “any other gender identity that is not standard male or female gender identity”.

3.2 Parenthood

In the interests of preserving continuity and stability for children, and with a view to preserving each parent’s legal obligations towards their children, it is submitted that gender reassignment should not have the effect of altering the legal status of parents.  Section 12 of the Gender Recognition Act 2004 (UK) states – quite simply - that “[t]he fact that a person’s gender has become the acquired gender under this Act does not affect the status of the person as the father or mother of a child.”  In other words, the recognition of the acquired gender of a parent does not in UK law alter that person’s status as a parent, or as a father or mother respectively of the child.  Admittedly, this may create the somewhat anomalous situation where a person’s father may in law be female (and a person’s mother legally male).  Nonetheless, the reality remains, notwithstanding gender reassignment, that the person remains biologically the parent of the child.  Thus, it is submitted that neither the parent nor the child should suffer any change of status, disability or penalty as a result of gender reassignment.

Under Irish law, both a father and a mother are entitled to seek custody and access in respect of their child or children.  Married parents share joint and equal guardianship rights in respect of their biological children – these rights are preserved on the dissolution of a marriage
 and – in most cases – on the annulment of a marriage
 (provided certain conditions are met).  

It is thus recommended that the conferral of a gender recognition certificate should be expressly deemed not to affect in any way the legal obligations and rights of a person in respect of their biological child(ren).  In particular, it should not serve to change the status in law of that person vis-à-vis a particular child, or their entitlement to seek guardianship, custody or access.
3.3 Data Protection and Privacy

Careful consideration will need to be given to the effects of legal gender recognition on information held by various agencies and bodies in relation to the applicant.  As a matter of general principle, the person recognised as having acquired a new legal gender should be facilitated in having their new name and acquired gender recognised and used to the greatest extent consistent with the orderly and secure management of records.  A successful applicant should be entitled as a matter of law to require that the person’s gender and name be changed in any relevant records, and that the new name and legal gender be used in any future dealings.   

Particular care will be required to ensure that, where a successful applicant wishes to preserve their privacy, unnecessary infractions on that privacy are minimised. For the purpose of maintaining orderly and secure management of records, it may of course be necessary to keep a record of the former name and gender.  Where such retention of records is necessary, the records in question should be treated with particular sensitivity, and should be subject to especially strict requirements as to privacy.  As a general principle, bodies and persons who hold information relating to persons should be legally precluded from disclosing information relating to the birth gender of a person unless such disclosure is demonstrated to be clearly necessary to achieve a legitimate objective. 

In particular, it is suggested that some attention will need to be directed to the issue of access to original birth certificates, in cases where a new birth certificate has been issued on foot of the recognition of an acquired gender.  In such circumstances, it is clear that allowing unfettered access to the original birth certificate may result in unwarranted breaches of privacy causing possible distress and embarrassment to the data subject.  It is submitted that access to the original birth certificate in such cases should be restricted such that access will be permitted only where a clear and cogent case is made for the necessity to access the original rather than the amended birth certificate.
3.4 Reissuing documentation to reflect an acquired gender

Where a person has been recognised as having a new legal gender, it is imperative that that person is facilitated to the greatest extent possible to live as a member of that gender.  Particular care should be taken to ensure that a person should not suffer unnecessary embarrassment or distress owing to the fact that documentation or certification indicates a name or gender different to the acquired gender of that person. Thus, where such a person has been issued with documentation or a certificate that uses a name or gender that is different from the person’s current name and acquired gender, that person should be entitled, on request, to receive a reissued certificate or other document in the new name and new gender of the person in question.  Such a facility is particularly crucial in relation to educational and professional qualifications, where certification may be required as a prerequisite to an offer of employment.  In such cases, transsexual people often face particular difficulties and distress, as the name and gender on transcripts and parchments may not match an acquired name and gender used to access employment. 
Additionally, to preserve the privacy of the individual, the document or certificate in question should not bear any indication that the name or gender has been changed.  No charge should be levied for the reissuance of such documentation. 
3.5 Passports

The Passports Act 2008, section 11, offers an important avenue for recognition of the acquired gender of a transsexual person.  For this purpose, a person who is transsexual may seek a passport in their new name and have their new sex entered therein.  This does not confer any right or entitlement not connected with the purposes of the Passports Act. For instance, it would not alter the legal gender of the person for the purpose of marriage law or entitle one to a reissued birth certificate noting the acquired gender.  

While this reform is to be welcomed, some difficulties arise in relation to the legislation.  In particular, section 11 requires, as a precondition, that the applicant for a passport “has undergone, or is undergoing, treatment or procedures or both to alter the applicant's sexual characteristics and physical appearance to those of the opposite sex (in this section referred to as “the new sex”).” For the purpose of establishing that a person has undergone or is undergoing the requisite treatment or procedures, evidence from a registered medical practitioner is required.  

This essentially requires, as a precondition to recognition, that the person has commenced treatment to alter their anatomical/sexual characteristics. The legislation does not make it clear, however, whether the transsexual person is required to undergo a full alteration of all sexual and anatomical characteristics, or whether partial alteration is sufficient.  For instance, would it be sufficient for a male-to-female transsexual person to undergo hormonal treatment and breast augmentation without undergoing genital surgery?

For the reasons discussed above, it is respectfully suggested that the approach adopted in section 11 is overly restrictive.  It may in particular, preclude the reissue of a passport in a case where a transsexual person, while living in the acquired gender, has either chosen not to receive gender reassignment treatment or is unable, for physical or financial reasons, to undergo such treatment.  In effect, the Passports Act may potentially compel a person to undergo hormonal and surgical treatment when they do not wish to do so, or cannot do so.  It is submitted that, in line with the recommendations made at 2.1 above, the Passports Act should be amended to include a “real-life test” in substitution for the current more restrictive requirements of the Act.

3.6 Gender-specific Facilities 

While the Equal Status Acts ban discrimination on the grounds of gender, there are certain contexts in which gender differentiation is permitted.  Section 5 of the Equal Status Act 2000 permits differential treatment between the sexes in specific contexts. For instance, section 5 allows:

“…(c) differences in the treatment of persons on the gender ground in relation to services of an aesthetic, cosmetic or similar nature, where the services require physical contact between the service provider and the recipient,

…(f) differences in the treatment of persons on the gender…ground…in relation to the provision or organisation of a sporting facility or sporting event to the extent that the differences are reasonably necessary having regard to the nature of the facility or event and are relevant to the purpose of the facility or event,

(g) differences in the treatment of persons on the gender ground where embarrassment or infringement of privacy can reasonably be expected to result from the presence of a person of another gender…”

Section 5, for instance, would permit the allocation of separate washroom facilities for males and females respectively, as well as separate changing facilities in shops and at sporting facilities.  Separate arrangements may also be made for men and women respectively in the context of sporting events. It would not be unlawful, for instance, to exclude a woman from a competitive male soccer team, or a man from a camogie tournament. 

It is unclear, however, what the situation would be if a person who had undergone or is undergoing gender reassignment were to be refused services, or access to facilities in their acquired gender, or alternatively required to use certain gender-specific facilities on the basis of their former gender.  On one reading of the legislation, the exemptions may possibly exempt differential treatment where a transsexual person attempts to access facilities normally reserved to the person’s acquired gender.  As the law currently stands, a person who is transsexual is, notwithstanding this fact, recognised as being legally of the gender to which they were born.  As a result, a plausible defence to a charge of gender discrimination may be available to facilities that refuse transsexual people access to gender-specific facilities normally reserved to people of the transsexual person’s acquired gender.

While a more purposive reading may suggest that this would in fact be unlawful, the point is, at least, unclear.  It is arguable that the Acts should be amended to ensure that a person who has acquired a new legal gender should be treated for all purposes as of that gender. Thus, unless a clear and cogent case is made to show that such differentiation is objectively necessary to meet a legitimate purpose, the person who has acquired a new legal gender should not thus be subject to the exemptions in section 5 insofar as they permit different treatment on the basis of gender.  

Similar considerations apply in relation to people who had acquired a new legal gender who have been imprisoned or otherwise lawfully incarcerated.  Where lawfully placed on remand or imprisoned, or otherwise lawfully detained, transsexual people should be entitled to be treated as a member of their acquired or preferred gender. This means, in particular, that where there are separate prison facilities for men and women, transsexual people should be accommodated in facilities appropriate to the gender identity or acquired gender of that person.  Particular care should be taken to ensure the protection of all transsexual and transgendered people from abuse and harassment on the grounds of their transsexual status or transgender identity while in prison facilities.

There are certain contexts in which some differentiation may nonetheless be objectively necessary.  One such context is in relation to competitive sport, where biological factors may offer an advantage to people born biologically male. In such cases, it may be necessary to consider whether recognition would unfairly advantage or disadvantage the competitor, though such an analysis should be made on a case-by-case basis, considering the specific facts in each case.  Notably, section 19 of the UK Gender Recognition Act 2004 allows sporting bodies and event organisers to exclude transsexuals who have been recognised in their acquired gender from a “gender-affected sport” for the purpose of securing fairness of competition or the safety of competitors. A sport is, the section suggests “a gender-affected sport if the physical strength, stamina or physique of average persons of one gender would put them at a disadvantage to average persons of the other gender as competitors in events involving the sport.”  

It is suggested, however, that as a general principle transsexual people who have been recognised in their acquired gender should be treated for all purposes as of that gender.  Exceptions to this norm should only be permitted in very rare circumstances where there is a clear and compelling case for making such exceptions.
3.7 Genuine Occupational Qualifications
Some consideration may need to be given to provisions of section 25 of the Employment Equality Act 1998 (as amended by the Equality Act 2004). This section relates to situations where gender is an integral occupational qualification for the particular post.  Such situations will arise very infrequently, though one example is where a theatrical performance calls for a part to be played by a person of one or other gender: Hamlet, for instance, would typically be played by a man.
 For the purpose of authenticity, a theatre may legally insist that the actor playing the part be male.  

With this type of situation in mind, section 25 allows gender discrimination:

“…which is based on a characteristic related to the gender ground in respect of access to employment in a particular post…where, by reason of the particular occupational activities concerned or of the context in which they are carried out -
(a) the characteristic constitutes a genuine and determining occupational requirement for the post, and

(b) the objective is legitimate and the requirement proportionate.”
The question that arises is whether it should be possible to invoke section 25 in circumstances where a person has undergone gender reassignment and has been conferred with a gender recognition certificate. Notably, in the United Kingdom, it is possible to invoke a genuine occupational qualification (GOQ) of this nature so as to exclude certain transsexual people from employment where the gender of a person is a GOQ for the post in question. This exception does not, however, apply in a case where a gender recognition certificate has been issued in respect of that person.
  In all cases where a person’s acquired gender has been legally recognised under the Gender Recognition Act 2004 (UK), the Act precludes the invocation of the GOQ. Again, it is suggested that as a general principle a person who has been legally recognised in their acquired gender should be treated for all purposes as being of that gender.  Exceptions to this norm should only be permitted in very rare circumstances where there is a clear and compelling case for making such exceptions.
3.8 Gender Specific Offences: Rape and Sexual Assault

The legal recognition of a person’s acquired gender should not be permitted to facilitate the avoidance of criminal liability by any person.  In particular, a person accused of rape should not be entitled to a defence on the grounds that either the accused or the alleged victim is transsexual or has legally acquired a gender different to that assigned at birth.

In R. v. Matthews
, Mr. Justice Hooper, presiding at Reading Crown Court, concluded that, for the purpose of English law, a person may be convicted of the rape of a post-operative transsexual woman (formerly anatomically male).
  Nonetheless, in the absence of express words to this effect, there is at least the possibility of doubt arising as to the necessary constituents of the offence.
 Thus, it is at least possible that a person accused of rape could claim that the alleged penetration of a transsexual woman is not an offence under either the 1981 or 1990 Acts as it does not constitute penetration as defined by the legislation.
  While Justice Hooper expressly dismissed this line of argument in Matthews, it is submitted that, for the avoidance of any doubt, the Criminal Law (Rape) Acts 1981-1990 should be amended to stipulate expressly that for the purposes of those Acts, penetration includes penetration of the surgically constructed vagina of a transsexual woman, as well as by the surgically constructed penis of a transsexual man.

An allied though slightly different point relates to the effect of the legal recognition of acquired gender where an offence is gender-specific, that is, where the legal gender of either the accused or the victim is integral to the offence committed.  Notably, section 20 of the UK Gender Recognition Act 2004 stipulates that even where a person’s acquired gender is recognised, the fact that the person’s gender has legally changed does not negate the commission of an offence.  For instance, take the hypothetical situation of a transsexual female-to-male person who has not undergone full genital surgery, but is living as a male, and recognised in law as such.  Were such a person to be the victim of a rape, it would be no defence under section 20 to claim that the victim was or is now legally male. A similar situation would arise in the case of a pre-operative male-to-female transsexual accused of rape.  In other words, the presence of a gender recognition certificate in respect of either the victim or the accused cannot be invoked to avoid criminal liability.

These scenarios underline, of course, the importance of ensuring that sexual offences legislation, where possible and appropriate, is gender-neutral such that liability to prosecution does not turn (unless strictly necessary given the nature of the offence) on the gender of the relevant parties.   This point is underlined by the decision in Mitchell v. Ireland,
 where since-repealed legislation that prescribed different penalties for indecent assault depending on whether the victim was male or female, was struck down as unconstitutional.   Indeed, the trend generally in criminal law is towards gender-neutral and non-gender-specific definitions in criminal law, such that the legal gender and gender identity of the accused and of victims is no longer as relevant as in former times.
IV. OTHER RECOMMENDATIONS.

A number of other considerations arise which, while not directly relevant to the work of the Advisory Group are, the Authority believes, worthy of consideration.

4.1 Incitement to Hatred and Harassment

Transgendered people experience exceptionally and unacceptably high levels of verbal abuse and harassment as well as physical and sexual violence, often on a daily basis.  While general legislation provides some relief,
 there is no specific protection offered to transsexual or transgendered people under Irish criminal law.  

The Prohibition on Incitement to Hatred Act 1989 prohibits certain public actions that are likely to stir up hatred against a group of persons based on certain specified characteristics of those persons.  Those characteristics include sexual orientation but do not include either gender or gender identity.  This means that a person may not face prosecution in a situation where words or images are published or broadcast that are likely to stir up hatred against transsexual or transgendered people (without simultaneously being deemed likely to cause a breach of the peace). 

While the number of prosecutions taken under the Act has been limited (and the number of convictions even less so),
 the significance of the Act of as ‘symbol’ of social disapproval of incitement to hatred is arguably as important as its enforcement in specific cases.  It is thus recommended that the Prohibited on Incitement to Hatred Act be amended to include transgender identity (as well as gender) as a ground for the purpose of that Act.  For this purpose, protection against incitement should not be confined to protecting those who have undergone or intend to undergo gender reassignment.  The definition adopted in Scotland’s Offences (Aggravation by Prejudice) (Scotland) Act 2009, which is discussed further below under 4.3, may prove usefully broad for this purpose.
4.2 Hate Crime 

The Advisory Group may also wish to consider recommending hate crimes legislation, along the lines introduced in the Offences (Aggravation by Prejudice) (Scotland) Act 2009.  That Act relates to offences that have been committed where the offence was motivated, wholly or in part, by prejudice relating to the sexual orientation or transgender identity of the victim.  For this purpose, the definition of transgender identity is very broad and includes “transvestism, transsexualism, intersexuality or having, by virtue of the Gender Recognition Act 2004 (c. 7), changed gender” or “any other gender identity that is not standard male or female gender identity”.

Where a transphobic motivation is established, and a person has been convicted of an offence, the Act requires the Court to state and record that this was the case, and to take such aggravating factors into account in sentencing the convicted party.  The Court may, in such circumstances, impose a sentence that “is different from that which the court would have imposed if the offence were not so aggravated” in which case it is required to record the extent of the difference, and give reasons for the extent of that difference. If the court decides not to impose a different sentence, it must also give reasons for its decision not to do so.

While some care would be required not to impede the sentencing discretion of a judge, the Council of Europe Commissioner for Human Rights
 has recommended the implementation of hate crimes legislation allowing courts to take into account the fact that a crime has been motivated, wholly or in part, by hatred towards transgendered people.  In particular, the OSCE suggests that such legislation “by condemning bias motives” signals to offenders that such behaviour and motivation is not tolerated by society at large, and sends a message to transgendered people that their safety and welfare is of vital concern to society:  

“Laws — especially criminal laws — are an expression of society’s values. Hate crime laws both express the social value of equality and foster the development of those values.” 

Additionally, it is recommended that, as in Northern Ireland, the State should systematically record incidents of violence against and harassment of transgendered people as ‘hate crimes’ specifically noting and recording the transphobic nature of such incidents.
4.3 Equality Proofing and Equality Strategies

With a view to creating a trans-friendly society, all Government departments and State agencies should regularly review and monitor practices and policies with a view to ensuring that they do not disadvantage, prejudice or exclude people who are transsexual or transgendered.  Such policies and practices should be inclusive of and mindful to the particular experiences and needs of transsexual and transgendered people. 

Employers and private bodies should also incorporate as part of regular training and staff development exercises that highlight, promote and embed best practice in relation to transgendered employees, students and clients.  Particular attention should be paid to the manner in which gender-specific dress codes in workplaces and schools may serve to undermine the transgender identity of transsexual and transgender employees and students.  Customer relations training should also seek to embed best practice in dealing with transgender clients.

Equality policies should expressly include provisions that effectively seek to combat discrimination against employees and clients on the grounds of gender reassignment or transgender identity, while dignity at work policies should expressly address bullying, harassment and victimisation of transgender and transsexual people. 
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