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Keynote Address by Professor Martin Scheinin

I. JUSTICIABILITY: TWO CONCEPTUAL CLARIFICATIONS

The legal nature and political implications of economic, social and cultural rights are often debated under the notion of “justiciability”. However, it appears that in this debate both sides – those arguing for justiciability and those against it – are often betting or cursing the wrong horse. More analytical clarity is required in order to address the relationship between the effective implementation of economic, social and cultural rights in general, and the more specific issue of their justiciability.

Two distinctions are important here.

Firstly, conceptually the notion of justiciability does not refer to the sphere of validity of a norm but to a specific dimension of applicability. Any legal norm – such as a constitutional provision on a social right – is a part of the legal order in force and hence binding as a matter of law. In other words, any norm that is identified as belonging to the legal order of a country, is “valid”. Here we can refer to the notion of a rule of recognition as developed by H.L.A. Hart. Valid legal norms may have different consequences, different spheres of application and different modes of application. For instance, some constitutional provisions may be understood as binding for the legislature so that they restrict the power of a simple majority of Parliament to enact laws that would contradict the constitution. They may also have interpretive effect, that is be capable of indirect application by influencing the interpretation of other valid norms. These notions refer to the capacity of fairly abstract and textually vague constitutional or other provisions of law to be applied together with provisions in ordinary laws to the effect that they influence the outcome that the application of the ordinary law provision has in a concrete case. Theorists may explain that the constitutional provision in question operates as a normative fragment in the construction of a concrete norm by a judge who builds his construction around a provision in an ordinary law but must never be ignorant of the validity of other norms that belong to the legal order. If such normative fragments derived from a multitude of sources were not taken into account, we would fall back to the position of extreme legal positivism, an approach that simply subsumes a case under one statutory provision and then lets that provision determine the outcome. In such a model, judges could be replaced by computers.
The first distinction between validity and applicability demonstrates to us that discussion on the role of economic and social rights must not be reduced to a debate over justiciability, whatever that term means. As constitutional or other provisions on economic and social rights do belong to the legal order, they have validity and legal effect much beyond situations where they are determined as being justiciable.

My second distinction relates to the notion of justiciability itself. There is fairly broad agreement that the term refers to the capacity of a treaty provision, constitutional provision or other provision of law to become subject to judicial, or at least quasi-judicial, application in a legal dispute. This fairly general definition of justiciability can also be used in the context of economic, social and cultural (ESC) rights. However, the distinction I wish to suggest is that justiciability of ESC rights on the domestic level is in practice quite different an issue than the justiciability of ESC rights on the international level. On the level of international law the justiciability question boils down to the question what rights enshrined in, or what provisions of a particular treaty can be made subject to a judicial or quasi-judicial procedure. Both the procedure and the body of law are taken for granted, and the art of justiciability merely relates to a process of substantive interpretation of the treaty in question, in order to identify justiciable rights or justiciable dimensions of rights.
The European Social Charter is internationally justiciable because the European Committee of Social Rights applies its provisions in a collective complaints procedure in respect of those states that have accepted this procedure. This does not, however, mean that every article, every paragraph or every substantive dimension of every right in the European Social Charter can in practice become subject to adjudication before the Committee. Only the gradual accumulation of jurisprudence by the Committee will show us which of the provisions turn out to be justiciable in this sense, and which ones will never give rise to an admissible complaint.

As to the United Nations Covenant on Economic, Social and Cultural Rights, it is well-known that so far this treaty does not yet include any international complaints mechanism. Currently there is a working group of the Commission on Human Rights, with the mandate of “considering options” for such a mechanism. Hopefully, the 2006 session of the Commission, which may be its last one before the future Human Rights Council takes over, will decide to move from the consideration of options to the actual drafting of a complaints procedure. As long as there is no quasi-judicial complaints procedure under the Covenant on Economic, Social and Cultural Rights, the provisions of that Covenant do not enjoy justiciability through the independent international monitoring of the treaty. Despite this, it would be too simplistic to say that the Covenant does not, for the time being, have any international justiciability whatsoever. Instead, one needs to ask the question whether there perhaps are other international judicial or quasi-judicial procedures of adjudication through which the terms of the Covenant could become subject to litigation. And the answer is yes. 

On 9 July 2004 the International Court of Justice issued its Advisory Opinion in the matter of the construction of a Wall by Israel within the Palestinian territories. The World Court – which is not known of any activist role in referring to ESC rights or even human rights in general – found the CESCR applicable in relation to Israel’s conduct in the Palestinian territories, referred specifically to a number of substantive ESC rights provisions in the CESCR and did not hesitate to pronounce that Israel was in breach of those provisions, notably the right to work, the right to health, the right to education and the right to an adequate standard of living. Hence, it was acknowledged by the most authoritative judicial body in international law that the CESCR, and in particular the rights just mentioned, as enshrined in that Covenant, are justiciable on the level of international law. 

As said, when the body of law and the adjudicatory procedure are given, justiciability on the international level is merely an issue of substantive treaty interpretation.

As to justiciability of economic, social and cultural rights on the domestic level, we must ask quite different questions. Neither the procedure nor the substantive law are clear from the outset. The person wishing to claim his or her economic, social or cultural rights through litigation or some quasi-judicial complaints procedure, is faced with the task of looking into a vast range of different sources of law in order to identify the legal basis for his or her claim. As a non-exhaustive listing, a claim concerning a particular ESC right may be based on a rich combination of sources such as international treaties, EU directives and regulations, domestic statutes and ordinances, constitutional provisions, and case law. After such construction, the real art of arguing domestic justiciability is in the identification of a proper procedure that would allow for the quasi-judicial or judicial application of the ESC right derived from such a multitude of sources.
II. JUSTICIABILITY OF ESC RIGHTS IN FINLAND

Let me demonstrate what was just said about justiciability on the domestic level as an art of identifying the proper remedy, by referring to the experience of my own country, Finland.

In Finland, most administrative decisions can be appealed to an administrative court which then reviews the legality of the decision. In many areas, such an administrative law appeal has proven to be the proper procedure for arguing justiciable ESC rights. The right to social assistance, enshrined inter alia in section 19, subsection 1, of the Constitution has been invoked in a number of cases where municipalities have tried to introduce internal guidelines to cut down the cost of social assistance. What emanates from the fairly voluminous case law by regional administrative courts and the less numerous cases decided by the Supreme Administrative Court as the final instance, is a requirement that applications for social assistance must be assessed on the basis of a person’s individual needs and that a municipality may not exclude any category of persons from such individual assessment. Self-employed persons, students and even prisoners are in principle entitled to social assistance if they find themselves in a situation of need and cannot sustain themselves with funds available from other sources. In many of these cases, the administrative courts have made reference to the constitutional provision on an individual right to social assistance in order to secure a life in dignity. In at least one of the cases, the administrative court also referred to the UN Covenant on Economic, Social and Cultural Rights.
In some instances, economic, social and cultural rights are invoked in situations where there is no administrative decision subject to administrative law appeal to the administrative court. In these situations, the art of proving justiciability is in identifying some other judicial remedy in order to address the grievance experienced by the individual.

The jurisdiction of administrative courts to deal with so-called administrative disputes has been successfully relied upon in cases concerning the right of a person with disabilities to have her disability accommodated through the provision of special orthopedic shoes, the right of a young person to have the cost of privately obtained orthodontic treatment covered by the municipality when the municipality first had failed to provide the service, or age-based discrimination in a municipality’s policy in subsidizing physiotherapeutic services. In all three cases, the Supreme Administrative Court decided in favor of the individual, hence proving the justiciability of section 19, subsection 3, of the Constitution, according to which public authorities shall guarantee for everyone adequate social, health and medical services.
A third remedy that has proven available, is a claim for civil damages through ordinary courts. Already in 1997 the Supreme Court of Finland came to demonstrate that the right to work has a justiciable dimension. At the material time, Section 6, subsection 2, of the old Constitution provided for the right to work that included the obligation of public authorities to arrange for a job in situations specified by an ordinary statute. The statute in question included the obligation of the municipality to arrange for temporary six months’ jobs for certain categories of unemployed persons. When the unemployment rate rocketed in Finland in the early 1990s, many municipalities plainly disregarded their statutory obligations. In one such case a person who fell within a group of persons entitled by law to a six month’s job, sued the municipality in an ordinary court, claiming as damages the difference between the hypothetical wages and the unemployment benefit he had received. Ultimately, the Supreme Court of Finland awarded the damages, hence demonstrating that at least in specific circumstances the right to work can be made justiciable.
Similarly, in a 2001 case the Supreme Court obliged a municipality to pay civil damages to a family whose child had to wait for two weeks for a place in a municipal day-care centre, despite the fact that the family under a statute was entitled to public day-care from a certain date onwards. The court made reference to Section 19, subsection 3, of the Constitution, pronouncing an entitlement to adequate social welfare services as specified in an Act of Parliament. Let me quote the ruling:
“… the parents of a child have a subjective right to have their child in municipal day care until the child reaches the age of compulsory education and begins school... it is stipulated in Section [19.3] of the Constitution that public authorities shall guarantee for everyone, as provided in more detail in ordinary law, adequate social, health and medical services… The city has, in its exercise of public power, breached against it legal obligations by denying day care to the children of V. as of 20 November 1996... As a consequence, the city is responsible for the damage it has caused to V. through the delay in arranging the day care place.”

I could go on and refer to other cases and even one or two other types of judicial remedies available for people who want to address grievances in the field of ESC rights. Instead, I will move to five general conclusions based on Finnish case law:

1. Firstly, the art of proving the justiciability of an ESC right often is in identifying the proper judicial procedure.

2. Secondly, justiciability of ESC rights does not appear to take the “pure” form that courts of law would plainly declare a provision in the UN Covenant on Economic Social, and Cultural Rights or in the Finnish Constitution as justiciable. Rather, the courts restrict themselves to deciding an individual case. Usually that is done with reference to more than one source of law, in the Finnish cases typically a combination of a constitutional provision on an ESC right and a statute enacted by Parliament. 

3. Thirdly, in cases where ESC rights are made justiciable this does not appear to occur as a challenge to the decision by the democratically elected legislature. Rather, the courts rely on constitutional law provisions on ESC rights in support of the effective implementation of laws enacted by Parliament, in relation to hesitations or outright refusals by municipalities or other lower authorities.
4. Fourthly, non-discrimination appears as a read thread in the Finnish jurisprudence on ESC rights. In some cases, the courts have actually cited the constitutional clause on equality and nondiscrimination (section 6) in addition to the substantive ESC rights provision. In other cases, the enforcement of ESC rights without the exclusion of an individual or a category of persons can be traced as an underlying reason for the outcome, even when the no explicit reference is made to equality and nondiscrimination
5. Fifthly, the Finnish case law on ESC rights has taken the form of individual rights and individual remedies being enforced through courts. While some of the cases may have system-wide implications, the courts have restricted themselves to deciding individual cases without speculating on such broader effect. 
III. IS JUSTICIABILITY OF ESC RIGHTS A THREAT TO DEMOCRACY?
It has become almost a commonplace to describe heightened judicial protection of economic and social rights as a threat to democracy. Economic and social rights are told to be primarily a matter of resource allocation which typically belongs to the realm of politics. Elected representatives are said to be best placed to make the difficult decisions on prioritizing between different needs, and between different groups in society what comes to the level of satisfaction of their economic aspirations. Judges in turn, we are told, are not trained to and were not appointed for resolving controversies related to resource allocation. Finally, runs the argument, it would be contrary to the well-established principle of separation of powers if judges, instead of elected or otherwise politically accountable politicians, were to decide about matters of free discretion, such as the level of satisfaction of a particular economic and social right.

There are several reasons why I don’t find this line of reasoning convincing.

First, economic, social and cultural rights are not imposed on our societies as something exogenous. They are debated publicly and decided through democratic procedures. It is the elected legislature and the accountable executive that decide about the ratification of international instruments on ESC rights. It is for the constitution-maker, often through cumbersome procedures, to decide whether to afford ESC rights with constitutional status. And it is for the democratically elected legislature to decide about legislation that would further specify the concrete entitlements under ESC rights. EU law, in turn, is decided by politically accountable governments in the Council, together with the elected European Parliament. As I emphasized earlier, the domestic justiciability of ESC rights usually results from the combination of a multitude of sources of law, such as international treaties, constitutional provisions, EU law and statutes.
Secondly, I fail to see why ESC rights from the perspective of the doctrine of separation of powers would be fundamentally different from civil and political rights. The right to a fair trial is an extremely expensive human right. So are the rights to life, personal integrity and security of the person when implemented through a proper framework of law enforcement. There are many dimensions of economic, social and cultural rights that are much cheaper to the state. Let me just mention the freedom to choose one’s occupation or profession, the freedom to establish private schools or the right to obtain social security from privately funded insurance schemes.

Thirdly, the seemingly increasing role of the judiciary in our rights-based societies is in my view much less a “pull” from the side of the judges than it is a “push” by politicians. Not the least because of the multitude of sources of law and the need to combine many of the different sources in the process of applying the law, politicians are often happy to give the final say to judges. Last year some of my Danish colleagues produced an extremely illustrative study on this phenomenon in Denmark.
 As a part of the Danish “Power Review” they analyzed shifts in the distribution of powers in various fields of life in Denmark. With striking clarity they were able to show that the shifts of power from political bodies to the judiciary have occurred through explicit decisions by the political branches of government, usually the elected legislature, to leave difficult choices for the judiciary to make. Typically, governmental bills include vague formulations in human-rights-sensitive issues and the government’s accompanying explanations indicate that the human rights issues must be addressed when applying the law in practice. Through such deliberate decisions the government and Parliament avoid taking a position in the actual human rights issue and leave it for the judiciary to control the administration so that the outcome is in conformity with human rights.
Fourthly, I want to refer back to one of my conclusions from the Finnish jurisprudence on ESC rights: at least so far, courts have enforced ESC rights as justiciable individual entitlements in support of the decision of the democratically elected legislature to include such rights-based entitlements in ordinary laws. Constitutional provisions on ESC rights have been relied upon, not to question the applicability of laws passed by Parliament but, rather, to enforce the uniform and nondiscriminatory application of laws passed by Parliament in situations where administrative authorities or municipalities may be tempted to narrow down entitlements provided by the law, for instance in order to cut down the expenditure.

Fifthly and finally, the juxtaposition of human rights and democracy and the resulting thesis of judicial enforcement of human rights being “undemocratic” rests on a very narrow conception of democracy. Democracy should not be reduced to simple majority rule. Minority rights are of course an area where it should be evident that only a society that shows respect for its minorities and their cultures deserves to be called a democracy. There are minority rights that at the same time pertain to the category of economic, social and cultural rights. For instance, the right of minorities to enjoy, maintain and develop their own culture, including the traditional or otherwise typical forms of economic life that are at the foundation of the distinctiveness of their culture, are obvious areas of overlap. But even more broadly and irrespective of whether a person identifies with a recognizable “minority”, the inclusion of all members of society into its social, economic and cultural life can be seen as a precondition for democracy. And as to the role of courts in democratic societies, they need not be characterized as “undemocratic” simply because they are not elected. Courts that are responsive to claims and arguments presented to them and manage to deal with the cases submitted to them in a manner that creates coherence and foreseeability in our times of complex legal systems composed of norms that originate from a multitude of authorities, may serve an extremely important role in upholding the democratic legitimacy of the overall system of governance. Responsiveness in respect of human rights claims is one important element in building up such a role for the courts. Another equally important characteristic is the ability of the courts to present such reasons for their judgments that are at the same time complete, convincing and understandable. Furthermore, in order to enjoy democratic legitimacy and to contribute to system-wide democratic legitimacy of governance, the operation of courts needs to be surrounded by an open, critical and constructive public debate. These challenges are real and serious, but they should not be trivialized by labeling courts as undemocratic. Quite to the contrary, in the 21st century there is no democratic governance without a judiciary that exercises the function of controlling the human-rights-conformity of actions by political branches of government. I see no reason for excluding economic, social or cultural rights from this statement.
IV. INTERDEPENDENCE OF HUMAN RIGHTS
Since the Vienna World Conference on Human Rights in 1993 it has become a commonplace to emphasize – at least on the level of policy – the indivisibile, interdependent and interrelated nature of all human rights. However, not all potentials have been fully utilised as to the application of this approach as a principle of law. 

When arguing in detail what concrete conclusions of substance should be drawn from a relatively vague formulation of an ESC rights provision in an existing international treaty, or when trying to convince a domestic court that the litigant is pursuing an existing remedy the granting of which is in the jurisdiction of the court, it is essential to be able to apply in a concrete fashion the principle of interdependence. The present author, among many others, has elsewhere provided illustration as to the use of arguments related to the right to a fair trial or to non-discrimination, or within specific substantive areas such as indigenous peoples’ land rights. Nevertheless, much more systematic work remains to be done, inter alia in respect of the right to private and family life, the right to property and the prohibition against inhuman and degrading treatment. 

Here it suffices to give some illustrative examples of experiences discussed elsewhere. The right to equality before the law and the right not to be discriminated against is clearly a human right that does not allow for its compartmentalization as a “civil”, “social”, etc. right. Most human rights treaties – whether they otherwise pertain to civil and political rights or economic and social rights – include a non-discrimination clause. Some but not all treaties deal with non-discrimination as an accessory, rather than independent, human right. Hence, for instance the European Convention on Human Rights prohibits in its article 14 discrimination only in the enjoyment of those human rights that are otherwise protected by the same Convention.
 In contrast, some other human rights treaties such as the Covenant on Civil and Political Rights include a free-standing provision on equality before the law and non-discrimination (article 26), making freedom from discrimination a human right on its own – irrespective of what field of life the discrimination occurs in. Despite the clear wording of article 26 to such an effect, it was not clear to the world that the ICCPR outlaws discrimination in the field of economic and social rights, before the Human Rights Committee, in 1987, decided its first cases on gender-based discrimination in respect of unemployment benefit entitlements. Through these and subsequent cases it was established that non-discrimination is a justiciable element of the right to social security, enforceable through the individual complaints procedure under the ICCPR. The interdependence between different categories of human rights was demonstrated through the capacity of a treaty on civil and political rights to afford protection to certain aspects of economic and social rights.

But the interdependence lesson does not stop here. The case law by the Human Rights Committee under ICCPR article 26 informed the international human rights discourse of what the substantive content of the norm of non-discrimination is. Consequently, some years later it was possible for the European Court of Human Rights to overcome the inherent weakness of the accessory character of ECHR article 14, and to effectively extend the reach of the right of non-discrimination also under the ECHR to social security entitlements.

A second illustrative example of the power of interdependence is provided by the minority rights clause in article 27 of the ICCPR. By including the notion of “culture”, this provision already on its face crosses the borderline between “civil and political”, and “economic, social and cultural” rights. What is more important, the Human Rights Committee, when seized by claims from indigenous communities has adopted a broad and interdependence-based understanding of what “culture” means in the context of the Covenant on Civil and Political Rights. Traditional or otherwise typical forms of economic life have been recognized by the Committee as constituting “culture” and calling for protection under the ICCPR and its monitoring mechanisms. As a consequence, economic rights such as rights related to lands, natural resources, hunting and fishing, or reindeer husbandry have been affirmed as internationally justiciable human rights. Again, this body of case law by the Human Rights Committee has informed the broader human rights discourse of the substantive content of internationally protected indigenous peoples’ rights so that in 2001 the Inter-American Court of Human Rights affirmed the justiciability of indigenous land and resource rights through certain traditional civil rights enshrined in the American Convention on Human Rights.

These and other examples demonstrate how the interdependence of all human rights provides a stepping-stone for pursuing the justiciability of economic and social rights. The use of the interdependence approach does not mean reducing economic and social rights to a particular aspect of civil and political rights. Rather, it assists in releasing the potential justiciability of economic, social and cultural rights themselves, the effects of which are then visible more broadly than merely in the area which served as the opening. 

V. FORMS OF ENFORCEMENT
Now I am finally turning to the theme of this conference, models of enforcement of economic and social rights. As the audience must understand by now, I am here to defend a double strategy.
Firstly, I do want to give my support to the general idea and practical potentials of the justiciability of economic and social rights. Yes, courts do have a role in their enforcement.

Secondly, economic and social rights are much richer than what can be captured under the notion of justiciability.

It is true that several dimensions of many economic, social and cultural rights are potentially justiciable in the meaning that a judicial remedy may be invoked in respect of their violations. The mere existence of such dimensions adds to the level of understanding ESC rights as legal rights, enjoying the characteristic of validity. Hence, even rarely appearing instances of ESC rights being advocated through judicial remedies furthers a more general understanding that these rights have relevance as a matter of law and cannot be reduced into mere political or moral aspirations. At the same time, one must be mindful of the fact that it will depend on a complex and contextual matrix of various sources of law which dimensions of which ESC rights within a specific jurisdiction will prove justiciable.
Therefore, advocates of ESC rights should not put all their eggs in the justiciability basket. There are other complementary or alternative ways of promoting the effective implementation of ESC rights. Ombudsmen or national human rights commissions have an important role through their quasi-judicial complaint procedures. Such entities more often than courts are capable of addressing, when dealing with complaints, the full scope of obligations that stem from ESC rights provisions. Typically, judicial proceedings tend to focus on “negative” dimensions of human rights, that is governmental interference in the enjoyment of existing rights. Ombudsmen and human rights commissions may apply a broader framework within which they address also positive obligations such as the obligation to allocate resources and the obligation to make measurable progress towards the full implementation of an ESC right. 
One particular context in which quasi-judicial bodies and procedures have an important contribution to make are jurisdictions where a national human rights commission applies a broader normative framework than what is formally applicable in courts. Such a situation may arise in those dualist countries that have not incorporated treaties on ESC rights into their domestic law and the human rights commission nevertheless is authorized to look into all of the state’s international obligations as the normative framework for their own work. In those circumstances the quasi-judicial functions of a human rights commission may serve as a mechanism for alerting of situations where domestic law or practice is not in conformity with the country’s international obligations, and for calling for administrative or legislative measures to remedy the gap.

Furthermore, ESC rights have relevance in the political process. They may serve as guidance on the policy level, indicating relative priorities in the allocation of new resources or when cutting public expenditure. In addition, many countries include some sort of a normative assessment into the legislative process so that expert review is used to determine which ones of the available options are contrary to a country’s international obligations and which ones are best in conformity with them. These dimensions of relying on ESC rights in the legislative process are clearly non-judicial in nature. Nevertheless, their potentials should not be forgotten in the shadow of the justiciability debate. One of the advantages of remaining mindful of these dimensions is that they help in overcoming the unnecessary juxtaposing of justiciability and the political process.
For effective implementation of human rights, we need both judicial remedies and political commitment. One cannot fully compensate for the lack of the other. We human rights lawyers should not focus on a justiciability-at-any-cost strategy but should openly admit that human rights will never be fully implemented if they lose their high moral ground, their appeal in respect of those politicians who are genuinely committed to serving the needs of the people.
� Ida Elisabeth Koch et al., Menneskerettigheder og magtfordelning. Domstolskontrol med politiske prioriteringer. Aarhus Universitetsforlag 2004.


� This shortcoming of the European Convention system has of 1 April 2005 been remedied in respect of those states that have ratified Protocol No. 12 to the Convention.





