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Introduction
The UK would not perhaps be the obvious place to look for the development of something that might be described as a socio-economic rights jurisprudence. Famously, it has no written constitution, and therefore no enforceable bill of rights. The Human Rights Act 1998 has incorporated the European Convention on Human Rights into UK law, but the European Social Charter along with other human rights instruments remain unincorporated and largely overlooked in academic and political debate. With some notable exceptions, the British tradition of public law scholarship has tended in general to be sceptical of “rights talk” and its potential to depoliticise issues.
 It has preferred instead to stress the importance placed by the UK’s unwritten constitutional system on the exercise of democratic choice via the representative Westminster Parliament, encapsulated in Griffith’s praise of the UK’s “political constitution”.
 This emphasis remains strong to this day, both on the left and right of the political spectrum. The UK is also the Western European state that is perhaps viewed as the most neo-liberal in economic and political orientation, due to the impact of the policies of the Thatcher administration of the 1980s.

Nevertheless, the UK courts have in recent years developed both a common law and a human rights jurisprudence that has opened the door to certain types of legal claim that could be described as involving an assertion of socio-economic rights. This perhaps unexpected development has attracted comparatively little academic or NGO attention. The case-law is also limited in scope. It is confined to a very narrow range of cases involving extreme cases of social deprivation, linked to gross neglect by public authorities or the deliberate denial of welfare support to particular categories of person. 
However, the possibility of judicial intervention in such cases suggests that legal protection of “minimum core” socio-economic entitlements can exist within the framework of the common law and of a civil-political rights instrument such as the ECHR. It also indicates the gains that can be achieved if activist groups deploy effective strategic litigation strategies, and that securing a degree of legal protection of socio-economic rights can be obtained by alternative methods than just incorporating socio-economic rights instruments. However, the inevitable limits of this case-law also shows the need for a close examination of what is sought to be achieved through appeals to concepts of socio-economic rights, and the need to develop new approaches to defining and remedying the denial of basic socio-economic entitlements.
The Rule of Law, Judicial Review and the Common Law Right to Freedom from “Destitution”
The UK unwritten constitutional system has always placed great value upon the principle of the rule of law as an essential guarantor of the liberties of the citizen. However, the rule of law offers no real avenue for contesting the denial of equality of citizenship produced by socio-economic deprivation. Anatole France captured its limits well in his famous comment about “majestic equality of the laws, which forbids rich and poor alike to sleep under bridges, to beg in the streets and to steal bread”.
 The rule of law is concerned with restraining abuses of state power, but socio-economic deprivation often has its roots in the inadequacy of state responses to poverty or need. The problem is not excessive use of state power, but state inaction. 
However, it is worth noting that the evolution of modern administrative law in the UK, often viewed as a development and application of rule of law theory, has resulted in a certain level of protection for the socio-economic needs of individuals. Modern forms of judicial review require public authorities to act legally, in accordance with natural justice and in a rational manner. This can constrain attempts by public authorities to withdraw forms of welfare benefit, or to remove or modify forms of social support. For example, in R v North and East Devon Health Authority ex p Coughlan, the doctrine of legitimate expectations was applied to reverse a decision to close an old person’s home.
 
The allocation of housing by public authorities, decision-making in respect of homeless persons, the implementation of duties upon public authorities to provide special needs facilities to disabled persons, and the provision of juvenile and youth services have all seen a considerable volume of judicial review challenges on behalf of indigenous clients, often brought by activist pressure groups or local legal aid centres. The results of this litigation have had mixed results: often, gains for clients have been reserved by subsequent legislation or the adoption of new policies by public authorities. 
In addition, the courts have proved reluctant to strike down decisions by public authorities which involve substantial resource allocation decisions, or to order the provision of social support or welfare services.
 The English courts have tended to set a very high standard for what constitutes “irrational” behaviour in this context, essentially immunising large areas of public authority decision-making from any meaningful possibility of a successful judicial review. This reluctance has been based upon the assumption that judges lack the appropriate skills to balance the relevant considerations that arise in complex resource allocation decisions.
 In addition, the inherent limits of a court action, with its focus upon two parties and no real avenue for alternative perspectives and the needs of third parties to be considered, is seen as rendering it unsuitable for determining such complex issues.

This tendency to steer clear of reviewing decision-making when it touches upon health care and other socio-economic issues has attracted criticism.
 However, it does rest upon a logical basis: courts are often not suitable venues for socio-economic decision-making, with its “polycentric” effects upon a variety of actors. Rhetoric about the inherent justiciability of socio-economic rights does not overcome the real difficulty in setting a standard of rational or even “reasonable” behaviour in how resources are allocated in complex modern social democratic societies. 
However, where clear-cut deprivations of essential social support have been at issue, the English judiciary have been more willing to intervene.  In particular, the Court of Appeal has been prepared to recognise the existence of a common law entitlement not to be subject to “destitution” as a result of the actions or inactivity of public authorities. This can be seen as part of the recognition of the existence of a set of common law rights by the judiciary since the early 1990s, a shift that has been described as the evolution of “common law constitutionalism”. 
This “destitution” right was first recognised by the Court of Appeal following the decision in 1996 by the then Tory government to introduce regulations which restricted entitlement to income support to those asylum seekers who immediately claimed asylum on entry into the United Kingdom. In R v Secretary of State for Social Security ex parte Joint Council for the Welfare of Immigrants,
 the majority of the Court of Appeal held that the regulations in question were ultra vires, as they deprived asylum seekers of the rights to support conferred by the Immigration and Asylum Act 1993. The majority considered that Parliament could not have intended to permit such a denial of a fundamental entitlement. Simon Brown LJ (now Lord Brown) commented: 

"After all, the Act of 1993 confers on asylum seekers fuller rights than they had ever previously enjoyed, the right of appeal in particular. And yet these Regulations for some genuine asylum seekers at least must now be regarded as rendering these rights nugatory. Either that, or the Regulations necessarily contemplate for some a life so destitute that to my mind no civilised nation can tolerate it. So basic are the human rights here at issue that it cannot be necessary to resort to the European Convention on Human Rights to take note of their violation. Nearly 200 years ago Lord Ellenborough C.J in R v Inhabitants of Eastbourne (1803) 4 East 103, 107 said:

'As to there being no obligation for maintaining poor foreigners before the statutes ascertaining the different methods of acquiring settlements, the law of humanity, which is anterior to all positive laws, obliges us to afford them relief, to save them from starving;…'

True, no obligation arises under [the Refugee Convention] until asylum seekers are recognised as refugees. But that is not to say that up to that point their fundamental needs can properly be ignored.” 

He concluded his judgment at p. 293: 

"Parliament cannot have intended a significant number of genuine asylum seekers to be impaled on the horns of so intolerable a dilemma: the need either to abandon their claims to refugee status or alternatively to maintain them as best they can but in a state of utter destitution. Primary legislation alone could in my judgment achieve that sorry state of affairs."

The 1993 Act was thus interpreted as precluding the removal of welfare support, as the reduction of individuals to a state of destitution could be seen as violated fundamental values of the common law. The reference to the 1803 Eastbourne decision was an interesting example of common law reasoning: a virtually forgotten judgment, to all intents and purposes an obscure footnote in constitutional law textbooks, was resurrected by the courts to give some sort of foundation to this relatively new “freedom from destitution” doctrine.
However, as acknowledged by Simon Brown LJ, the UK constitutional doctrine of Parliamentary sovereignty meant that Parliament could override via primary legislation any judicial blocks on the denial of welfare relief. In response to the JCWI decision, s. 11 of the Asylum and Immigration Act 1996 promptly achieved the “sorry state of affairs” desired by the Tory government by expressly conferring the power upon the Secretary of State to make the necessary Regulations. However, the Court of Appeal in R v Westminster City Council ex parte M
  held that asylum seekers deprived of welfare support were still entitled to relief from local authorities under section 21(1)(a) of the National Assistance Act 1948, as amended, which imposes an obligation upon local authorities to house “destitute” persons. This effectively scuppered the policy of welfare deprivation.
This initial set of cases concerning the denial of welfare support to asylum seekers shows that the English courts have developed a common law right to freedom from destitution, capable of being applied to strike down government regulations and in interpreting legislation. However, this right is limited by its status as a common law principle: Parliament can override it (as was done subsequently – see the next section), and the scope of this right remains uncertain: JCWI and M have not as yet been applied in other cases. In addition, this common law entitlement is only triggered by a high level of destitution: in the terminology used by the UN Committee on Economic, Social and Cultural Rights, it recognizes a right to a “minimum core” set of absolutely basic entitlements, but does not go beyond this.     

The European Convention on Human Rights and the Human Rights Act
In 1998, the ECHR was incorporated into UK law via the Human Rights Act. While this Act received a warm welcome from UK human rights activists, it was not anticipated that it would result in an extensive socio-economic rights jurisprudence, due to the focus of the ECHR on civil and political rights. Indeed, the Strasbourg court has repeatedly emphasised that it has no jurisdiction over socio-economic issues.
 However, in its Article 3 jurisprudence
, the ECHR has recognised that the Article 3 requirement to avoid inhumane and degrading treatment can impose both negative and positive obligations upon states to ensure a certain basic level of treatment for patients in mental hospitals
 and prisoners
, which involves more than merely abstaining from inflicting physical abuse or degrading treatment on those prisoners. In addition, the ECHR has held that extradition or returning asylum seekers to conditions in which they will be subject to degrading treatment or lack of essential health care will constitute a breach of Article 3.
 Subjecting persons to a certain level of severe racial or sexual orientation discrimination will also constitute a breach.
 This obligation to avoid subjecting individuals to treatment incompatible with Article 3 can take the form of a positive obligation upon the state: in E v. United Kingdom,
 the ECHR recently held in a child abuse case that "……measures should provide effective protection, in particular, of children and other vulnerable persons, and include reasonable steps to prevent ill-treatment of which the authorities had or ought to have had knowledge." 
Given this jurisprudence, it is not surprising that attempts have been made to push the scope of Article 3 to obtain a remedy for the deprivation or denial of basic socio-economic entitlements. None of these cases have been successful, but it is notable that in these cases, the Court or the Commission left open the door to the possibility that Article 3 might be violated by the denial of socio-economic entitlements. For example, the Court’s decision in O'Rourke v United Kingdom
 makes it clear that the state's failure to provide shelter does not by itself amount to inhuman or degrading treatment, but left open the possibility that sufficiently severe destitution in appropriate circumstances may constitute a breach of Article 3. The applicant in this case was evicted from temporary accommodation provided for him when he came out of prison. He lived on the streets, to the detriment of an asthmatic condition and a chest infection from which he suffered. The Strasbourg Court held that this experience did not attain the requisite level of severity to engage Article 3.
 
In Van Volsem v Belgium, the Commission again found that no violation of Article 3 had occurred. However, the Commission again also appeared to presume that Article 3 could apply, but found only that the required level of severity had not been made out: as Cassese has argued, this leaves open the possibility of Article 3 applying to the denial of basic socio-economic entitlements, and has criticized the Van Volsem decision for not attempting to specify when this would apply.
 In Tavares v France
, the Commission similarly found no breach of the right to life in Article 2 following the death of a baby due to alleged faults in the French health system, but again left open the possibility of the Convention applying in an exceptional case. In a series of admissibility decisions, the Court has held that claims that inadequate pension provision resulting in a high denial of social deprivation violated Article 3 were inadmissible, however without extensive discussion.
 These cases show the inevitable limits that constrain the Court from using Article 3 as a route to develop a meaningful “minimum core” jurisprudence. The ECHR system may not be able to deliver adequate social support for the millions of pensioners in the former Eastern bloc who are deprived of adequate living standards, and any attempt by the Court to take a strong stance on this issue might be unenforceable, thereby throwing the status and prestige of the Court in doubt. 
Similar attempts to use Article 8 of the Convention have had mixed results. . In Bensaid v United Kingdom (2001) 33 EHRR 10 the claimant contended that his Article 8 rights would be infringed if he were expelled from this country because of the likely effect that this would have on his mental health. At paragraph 46 the ECtHR had this to say about Article 8: 

"Not every act or measure which adversely affects moral or physical integrity will interfere with the right to respect to private life guaranteed by Article 8. However, the Court's case-law does not exclude that treatment which does not reach the severity of Article 3 treatment may nonetheless breach Article 8 in its private life aspect where there are sufficiently adverse effects on physical and moral integrity."
In Marzari v Italy
 the applicant suffered from a rare disease that, at times, constrained him to use a wheelchair. He complained that his Article 8 rights had been infringed in that he had been evicted and that the alternative accommodation offered to him was not suitable, having regard to his special needs. The Court observed at p.179: 
"The Court must first examine whether the applicant's rights under Article 8 were violated on account of the decision of the authorities to evict him despite his medical condition. It further has to examine whether the applicant's rights were violated on account of the authorities' alleged failure to provide him with adequate accommodation. The Court considers that, although Article 8 does not guarantee the right to have one's housing problem solved by the authorities, a refusal of the authorities to provide assistance in this respect to an individual suffering from a severe disease might in certain circumstances raise an issue under Article 8 of the Convention because of the impact of such refusal on the private life of the individual. The Court recalls in this respect that, while the essential object of Article 8 is to protect the individual against arbitrary interference by public authorities, this provision does not merely compel the state to abstain from such interference: in addition, to this negative undertaking, there may be positive obligations inherent in effective respect for private life. A State has obligations of this type where there is a direct and immediate link between the measures sought by the applicant and the latter's private life."

The Court went on to hold that it was not for it to review the decisions taken by the local authorities as to the adequacy of the accommodation offered to the applicant, observing that they had offered to carry out further works to make the accommodation suitable. In these circumstances the Court held that the local authorities could be considered to have “discharged their positive obligations in respect of the applicant's right to respect for private life”. 

In Botta v Italy
, the disabled applicant was unable to gain access to the beach and the sea at a private bathing establishment due to its failure to provide the disabled facilities required by Italian law. The applicant claimed that the failure by the Italian State to take measures to remedy the omission by the private resort breached his right to a private life and the development of his personality under Article 8 and constituted discrimination contrary to Article 14 in conjunction with Article 8. The Court held that the right asserted, namely the right to gain access to the beach and the sea at a place distant from his normal place of residence during holidays, did not fall within the scope of Article 8 or within its general ambit so as to engage Article 14. 
In Zehnalová and Zehnal v Czech Republic
, the applicants alleged an infringement of their Article 8 and Article 14 rights on the basis that many public buildings were not equipped with access facilities for the disabled in violation of Czech law. The ECtHR again held that the entitlement claimed did not come within the scope of Article 8 or of its general ambit, so neither article was engaged. The Court observed that: 

"The Court is of the opinion that Article 8 of the Convention cannot apply as a general rule and whenever the everyday life of the female applicant is concerned, but only in exceptional cases where a lack of access to public buildings and those open to the public would prevent the female applicant from leading her life so that her right to personal development and her right to make and maintain relations with other human beings and the outside world are in question (see the Pretty v. United Kingdom judgment, No. 2346/02, §61, 29 April 2002). In a case like that, a positive obligation for the state could be established to ensure access to the buildings mentioned. Now, in the case in point, the rights invoked are too wide and indeterminate, as the applicants have failed to be specific about the alleged obstacles and to give convincing proof of an attack on their private lives. According to the Court, the female applicant has not managed to demonstrate the special link between the inaccessibility of the institutions mentioned and the particular needs concerned with her private life".

In Chapman v UK, the Court again adopted a restricted approach to the scope of Article 8, finding that Article 8’s guarantee of home life could not extend to requiring states to provide adequate housing.
 However, in Connors v UK,
, the Court found that the UK had violated Article 8 by failing to give adequate consideration for the right to home and family life in the procedure by which possession orders were obtained against gypsies resident on gypsy sites run by local authorities. The Court stated, at paragraph 82: 

"…in spheres involving the application of social or economic polices, there is authority that the margin of appreciation is wide, as in the planning context where the Court has found that "[i]n so far as the exercise of discretion involving a multitude of local factors is inherent in the choice and implementation of planning policies, the national authorities in principle enjoy a wide margin of appreciation (Buckley v the United Kingdom, judgment of 26 September 1966, Report of Judgments and Decisions 1966-IV,p.1292, 75 in fine)…..Where general social and economic policy considerations have arisen in the context of Article 8 itself, the scope of the margin of appreciation depends on the context of the case, with particular significance attaching to the extent of the intrusion into the personal sphere of the applicant (Hatton and others v the United Kingdom,[GC] no. 365022/97, ECHR 2003-…, 103 and 123) "
The extent of the intrusion into home life represented by eviction procedures was held to constitute a strong intrusion into the “personal sphere of the application”. Article 8 therefore can offer a route to challenge socio-economic deprivation in certain circumstances, but, as with the issue of the scope of Article 3, its extent remains very underdeveloped and uncertain. Inference with home and family life will be covered, as might inference with the necessary amenities needed to have a meaningful individual existence. However, the extent to which Article 8 can require the provision of the necessary social support to live such a life remains uncertain and potentially very limited, except in clears-cut cases of a failure to discharge a positive obligation.  

Therefore, whereas the European Social Charter offers a base for the evolution of a strong socio-economic jurisprudence, the Convention does not appear to have the same potential. Therefore, expectations for the development of a socio-economic rights case-law under the HRA were not great. However, litigation under Articles 3 and 8 has produced some surprising results. The Article 8 guarantee of respect for family life and the home has resulted in few successful cases, although the ambit and limits of this guarantee have been extensively argued.
 However, recent decisions in the House of Lords and Court of Appeal have seen the Article 3 guarantee of freedom from inhumane and degrading treatment used successfully to argue for a certain degree of very minimum socio-economic entitlement as essential for human dignity. The Court of Appeal in R (Q) v Secretary of State for the Home Department
  described this issue as at the “cutting edge of human rights jurisprudence.”     

Withdrawal of Support from Asylum Seekers - The Q and Limbuela Litigation
The issue that triggered much of this litigation was once again the denial of welfare support to late-applying asylum seekers. The Labour government in 2002 decided to renew the previous Tory policy of withdrawing support from asylum seekers making late applications. Section 55 of the Nationality, Immigration and Asylum Act 2002 was inserted by a Government amendment in the Lords after the Bill had initially passed through the Commons, and despite reservations raised by the Joint Select Committee on Human Rights.
 Debate on the Bill was consequently inevitably limited. The effect of s. 55 was to prohibit the Secretary of State from provide certain kinds of welfare support to a person claiming asylum where “the Secretary of State is not satisfied that the claim was made as soon as reasonably practicable after the person's arrival in the United Kingdom”. The kinds of support that were excluded included:

· accommodation for people granted temporary admission to the UK or released from detention under paragraph 21 of Schedule 2 to the Immigration Act 1971, or released on bail under any provision of the 1971 Act,

· support for asylum-seekers or failed asylum-seekers who are destitute, or appear to be likely to become destitute within a prescribed period, and are unable to provide for their own adequate accommodation or food or other essential items,

· temporary support for destitute asylum-seekers pending a decision about the provision of more long-term support, and

· accommodation and other support in the new accommodation centers established in the Act.

In addition, s. 55 made it no longer be possible for a local authority to provide support for such people by way of accommodation or promotion of their well-being, except in certain cases as defined by the Court of Appeal's interpretation of section 21(1A) of the National Assistance Act 1948 Act in O. v. Wandsworth London Borough Council; Bhikha v. Leicester City Council and the Law Lords in City of Westminster v NASS. 

However, section 55(5) was inserted to ensure that the UK complied with its international obligations under the Convention on the Rights of the Child and the ECHR. This section provides that s. 55 as a whole should not prevent the provision of support to children, and that the section shall not prevent “the exercise of a power by the Secretary of State to the extent that this is necessary for the purpose of avoiding a breach of a person's Convention rights (within the meaning of the Human Rights Act 1998)”. This is an unusual and fascinating new type of statutory provision, designed presumably to ensure that if the government’s denial of support fell foul of the courts, then the embarrassment of a declaration of incompatibility under the HRA would be avoided. By necessary implication, it also suggested that the denial of welfare support could violate the ECHR, an admission that the courts would be quick to seize upon.  
The Refugee Council and other bodies were fiercely critical of s. 55, arguing that it could reduce asylum seekers to destitution. The Joint Select Committee on human Rights were not satisfied that the 1948 Act provided a reliable assurance against homelessness and destitution amounting to inhuman or degrading treatment for those reduced to destitution by virtue of s. 55: the Committee, while noting that s. 55(5) could secure compatibility with the ECHR, considered in particular that the test of making a claim “as soon as reasonably practicable” was unacceptably imprecise and lacking in objectivity. With the first denials of support, judicial review of the operation of s. 55 was sought by a coalition of NGO groups. Their challenge centered not alone on the definition of “reasonably practicable” being applied by the courts, but also upon the argument that permitting an asylum seeker to become destitute would in itself violate Article 3 of the ECHR. 

Collins J. at first instance, followed by the Court of Appeal on slightly divergent grounds in R (Q) v Secretary of State for the Home Department, 
 found that the application of the “reasonably practicable” test in practice, and the procedure for ascertaining whether this condition had been fulfilled, had violated the natural justice principle of fairness, and the lack of an adequate review process also violated Article 6 of the Convention. However, it is the views of both courts on Article 3 that are of most interest here. Three issues arose in the litigation: (1) can failure to provide welfare support ever constitute subjecting an asylum seeker to inhuman or degrading treatment, i.e. can the denial of support infringe the negative obligation imposed on states under Article 3 not to subject individuals to degrading treatment? If yes, (2) in what circumstances will the failure constitute such treatment? If not, (3) does Article 3 subject the state to a positive obligation of sufficient extent to require the provision of support for destitute asylum seekers?  
In a case that was prior to the coming into force of s. 55, Stanley Burnton J in R (Husain) v Secretary of State for the Home Department
 had suggested that Article 3 could be violated by the denial of support to an asylum seeker. At paragraph 53 of his judgment, he expressed the following views: 

"I find the question whether a failure to support destitute asylum seekers constitutes a violation of Article 3 a difficult one. I do not think it is necessary for me to answer it and I do not propose to do so. The question in the present case is whether the withdrawal of support from destitute asylum seekers, who by definition lack the means of obtaining adequate accommodation or cannot meet their essential living needs, in consequence of their misconduct, may constitute inhuman punishment or treatment and so violate Article 3…In my judgment, unless other means of support are available when support is withdrawn, there will be a violation of Article 3".

Collins J., in hearing the challenge to the application of s. 55 in R (Q) v Secretary of State for the Home Department
 agreed with Stanley Burton J. that failure to meet essential human needs could constitute a violation of the negative obligations imposed upon the state by Article 3, especially as asylum seekers were prohibited from working and thus were dependent upon the state:

"It is clear that there is no duty on a State to provide a home. It may even be that there is no duty to provide any form of social security. But the situation here is different since asylum seekers are forbidden to work and so cannot provide for themselves. Unless they can find friends or charitable bodies or persons, they will indeed be destitute. They will suffer at least damage to their health." 
He went on to say that Article 3 would be violated if: 

"a State puts into effect a measure which results in treatment which can properly be described as inhuman or degrading …by adversely affecting his mental or physical health to a sufficiently serious extent"

He added:

"It is not necessary to wait until damage of a sufficient severity occurs provided there is a real risk that it will occur."

Collins J. found that insufficient consideration had been given to the question of whether there was a real risk of an Article 3 breach occurring, with his reference to a “real risk” taken from the jurisprudence of the Strasbourg court in “intended removal” cases such as Chalal v UK
 and D v UK
. 

This judgment triggered a strong attack upon the decision by David Blunkett MP, the Home Secretary.
 Nevertheless, the Court of Appeal came to similar conclusions on appeal on the Article 3 issue.
 In argument before the Court on the Article 3 issue, counsel for the asylum seekers submitted that denying support did constitute treatment for the purposes of Article 3 and that, if those deprived of support reached a sufficient level of degradation, the State would be in breach of the negative obligation to refrain from inhuman or degrading treatment. The Attorney-General in contrast submitted that failure to provide support could never constitute treatment and thus breach of a negative obligation. He accepted, however, that in extreme circumstances Article 3 could impose a positive obligation on the State to provide support for an asylum seeker. By way of example, he cited the predicament of a heavily pregnant woman. However, the Court of Appeal held that deprivation of support could constitute “treatment” for the purposes of Article 3. As asylum seekers were subject to restrictions on their ability to work, a state denial of support could be regarded as treatment, in an analogous manner to the well-established Strasbourg position that denial of adequate living conditions to prisoners constituted an Article 3 breach, recognized in cases such as Price v the United Kingdom.

The Court of Appeal went on to indicate when the deprivation of such support would violate the negative obligation imposed upon the state in Article 3, suggesting that denying support to the destitute is not per se inhuman and degrading treatment, as demonstrated by the O’Rourke decision of the ECHR. However, treatment resulting in destitution to a sufficient degree of severity (not “destitution” as defined in the National Assistance Acts) could give rise to a finding of a breach of Article 3. Lord Phillips noted that “it is quite impossible by a simple definition to embrace all human conditions that will engage Article 3”, and cited the decision of the Strasbourg Court in Pretty v UK
: 

"52. As regards the types of "treatment" which fall within the scope of Article 3 of the Convention, the Court's case law refers to "ill-treatment" that attains a minimum level of severity and involves actual bodily injury or intense physical or mental suffering. Where treatment humiliates or debases an individual showing lack of respect for, or diminishing, his or her human dignity or arouses feelings of fear, anguish or inferiority capable of breaking an individual's moral and physical resistance, it may be characterised as degrading and also fall within the prohibition of Article 3. The suffering which flows from naturally occurring illness, physical or mental, may be covered by Article 3, where it is, or risks being, exacerbated by treatment, whether flowing from conditions of detention, expulsion or other measures, for which the authorities can be held responsible."

Destitution that reached this level of severity would constitute a breach of Article 3. The Court of Appeal however felt in contrast to Collins J. that the “real risk” test was not an appropriate test in the context of s. 55, and that it was not unlawful for the Secretary of State to decline to provide support unless and until it is clear that charitable support has not been provided and the individual is incapable of fending for himself and is “verging” upon Pretty-style destitution.
In the wake of Q, the reformulated s. 55 test was applied, and several asylum seekers deprived of support sought judicial review on the basis that they been subject to degrading treatment in violation of Article 3 as described by the Court of Appeal in Q. In R (S) v Secretary of State for the Home Department
, Kay J. rejected the arguments made by counsel for the Home Secretary that the level of destitution required would need to require evidence of serious physical or mental illness, or the commissioning of crime or other evidence of extreme degradation. He also rejected the contention that anticipatory relief should not be granted prior to an actual breach of Article 3, describing this latter suggestion as “bizarre and distasteful”
. While emphasising the exceptional nature of the level of destitution required to violate Article 3, Kay J. considered that:    
“By their asylum applications, [asylum seekers] are brought into a relationship with our public authorities. Our public authorities are obliged to respect their human rights. No one should be surprised if, within a short period of time, the demands of Article 3 require the relief of damage to human dignity which is caused by (to repeat the words of Lord Justice Simon Brown) "a life so destitute that….no civilised nation can tolerate it". I do not suppose that any reasonable person, including the Secretary of State, views the alternative with equanimity.”

He found that the three asylum seekers in question, having been forced to sleep rough in appalling conditions, had been subject to degrading treatment in violation of Article 3. In R (S) v Secretary of State for the Home Department,
 the Court of Appeal upheld this general approach. The Court recognised that there was no simple test of determining when Article 3 would be engaged beyond the guidance of the European Court of Human Rights in Pretty v United Kingdom referred to above. However, where the condition of a claimant verged on the degree of severity described in Pretty's case, the Secretary of State had to act to prevent this. Because the allocation of resources was normally a matter exclusively for the executive, courts had to be careful not to set too low the threshold at which the duty to act arose, and whether the effect of the state's treatment of a claimant was inhuman or degrading was a mixed question of fact and law. However, the question whether the facts of a case brought a claimant actually or imminently within the protection of Article 3 was one which could be answered by the court, without deference to the initial decision maker.
Subsequent High Court decisions generated more confusion, with varying approaches taken as to what constituted “verging on destitution”. The Court of Appeal in R v Secretary of State for the Home Department, ex p. Limbuela held that the Secretary of State had to act when an asylum seeker was on the verge of being made subjection to destitution.
 Laws LJ in his dissent expressed real doubts as to the scope of Article 3, and in particular to its applicability in cases where state-linked violence was not an issue: while recognizing that an obligation to avert destitution could arise, he suggested that this should only apply in extreme circumstances. On appeal, the Law Lords confirmed the approach of the Court of Appeal in Q, S and Limbuela, and in particular that an Article 3 breach could exist when state “treatment” in the form of denial of welfare support to a “dependant” group such as asylum seekers drove a person into a state of destitution.
 The Law Lords also rejected Laws LJ’s state violence-centered approach to Article 3.
Bernard, Anufrijeva and the Limits of Limbuela
The impact of this decision was to confirm that Article 3 could provide a degree of “minimum core” protection when welfare support was denied to a category of persons who could be said to be in an analogous position to prisoners or other dependant groups.  A number of issues arise. Firstly, what other groups might be able to benefit from this Article 3 protection against destitution? What about the seriously disabled, or the elderly? Secondly, the level of denial of socio-economic entitlement envisaged by the courts in Q and Limbuela as constituting destitution is very severe. It could be seen as a throwback to Victorian ideology for the courts to develop a case-law that denied protection except to extreme levels of absolute destitution. There may however be a political need for the courts to require a high level of severity, to maintain the credibility of the Article 3 concept of inhumane and degrading treatment and to prevent intrusion upon the appropriate role of the legislature and executive. Thus, in R (Reynolds) v Secretary of State for Work and Pensions
, the High Court gave short shrift to the argument inter alia that the lower rate of income support and jobseekers allowance paid to those under 25 years of age constituted degrading treatment for the purposes of Article 3. 

More problematically, Sullivan J. in R (Bernard) v London Borough of Enfield
 held that the denial of adequate accommodation and support to a severely disabled mother, resulting in appalling conditions, did not violate Article 3. Silber J. in R (N) V Secretary of State for the Home Department
 found likewise that a Libyan asylum seeker who had been erroneously informed that he had been rejected in his application and would be deported back to Libya had not had his Article 3 rights violated, despite dreadful living conditions and considerable stress. The facts of both cases make unpleasant reading, and the need to maintain the high level of severity required may produce an equally unpleasant jurisprudence of distinctions between different levels of desperation. However, it is noteworthy that in both Bernard and N, a breach of the state’s positive obligations under Article 8 was established, showing that the courts may be increasingly willing to enter into this area. 
This remains the third major issue: whereas the Q and Limbuela litigation involved clear state “treatment” in the form of an active denial of support, to what extent will a failure by the state to provide essential socio-economic necessities be held to violate the Convention? The scope of the positive obligations imposed upon a state under Articles 3 and 8 is as discussed above unclear, notwithstanding the well-established position that some positive obligations do exist.
 
In R v Secretary of State for the Home Department, ex p Gezer, the Court of Appeal applied the reasoning of Laws LJ in Limbuela in finding that the positive obligations imposed upon the state by Articles 3 and 8 were limited in scope, and principally concerned with preventing active infringements by others of rights.
 However, in the High Court decisions of R (Bernard) v London Borough of Enfield
 and A v. East Sussex County Council
, a more expansive approach was taken. Both cases concerned the treatment of severely disabled persons and involved issues relating to the penumbra world of positive obligations. Both saw the English courts willing to recognise that a positive obligation could exist upon the state to prevent individuals slipping into destitution or degradation, even where the state was not actively denying or withholding benefits otherwise available from a particular group. 
In Bernard, the claimants were husband and wife, who had six children. The wife was severely disabled and confined to a wheelchair. The defendant local authority had provided the family with a small house but had breached, as they ultimately accepted, section 21(1) (a) of the National Assistance Act in failing to provide the family with accommodation suited to her disability. The consequences to the quality of life of the family, and the mother in particular, were severe, and she was unable to play any part in looking after her children. The claimants sought damages for breaches of Articles 3 and 8 of the Convention. So far as Article 3 was concerned, no issue was raised as to there being a positive duty to provide accommodation that would not subject the claimants to conditions that constituted inhuman or degrading treatment. The only issue was whether the degree of severity of the claimants' predicament reached the Article 3 threshold. With some hesitation, Sullivan J concluded that it did not. He held, however, that there was a clear breach of Article 8: 
"I accept the defendant's submission that not every breach of duty under section 21 of the 1948 Act will result in a breach of Article 8. Respect for private and family life does not require the State to provide every one of its citizens with a house: see the decision of Jackson J. in Morris v LB Newham [2002] EWHC Admin 262 at [59]-[62]. However, those entitled to care under Section 21 are a particularly vulnerable group. Positive measures have to be taken (by way of community care facilities) to enable them to enjoy, so far as possible, a normal private and family life…

Following the assessments in September 2000 the defendant was under an obligation not merely to refrain from unwarranted interference in the claimants' family life, but also to take positive steps, including the provision of suitably adapted accommodation, to enable the claimants and their children to lead as normal a family life as possible, bearing in mind the second claimant's severe disabilities. Suitably adapted accommodation would not merely have facilitated the normal incidents of family life…It would also have secured her physical and psychological integrity. She would no longer have been housebound, confined to a shower chair for most of the day, lacking privacy in the most undignified of circumstances, but would have been able to operate as part of her family and as a person in her own right, rather than being a burden, wholly dependent upon the rest of her family. In short, it would have restored her dignity as a human being.

The Council's failure to act on the September 2000 assessments showed a singular lack of respect for the claimant's private and family life. It condemned the claimants to living conditions which made it virtually impossible for them to have any meaningful private or family life for the purposes of Article 8. Accordingly, I have no doubt that the defendant was not merely in breach of its statutory duty under the 1948 Act. Its failure to act on the September 2000 assessments over a period of 20 months was also incompatible with the claimants' rights under Article 8 of the Convention."

In East Sussex, two disabled persons again were living in appalling conditions as a result of health and safety restrictions imposed by East Sussex County Council on manual lifting activities by support staff. Munby J. in his judgment emphasised that these conditions were coming close to the Article 3 floor of ‘degrading treatment’, and indicated that the council had to be prepared to factor in due consideration for the human dignity of the claimants into the exercise of its powers in providing special support for severely disabled persons.
The Court of Appeal in Anufiraja v Southwark
 accepted that there were some circumstances in which a public authority will be required to devote resources to making it possible for individuals to enjoy the rights that are entitled to respect under Articles 3and 8. The Court went on to approve Sullivan J.’s decision in Bernard but to indicate that Article 8 claims would in the main have to fall within or close to the definition of inhuman and degrading treatment: 
“…our conclusion is that Sullivan J was correct to accept that Article 8 is capable of imposing on a State a positive obligation to provide support. We find it hard to conceive, however, of a situation in which the predicament of an individual will be such that Article 8 requires him to be provided with welfare support, where his predicament is not sufficiently severe to engage Article 3. Article 8 may more readily be engaged where a family unit is involved… Family life was seriously inhibited by the hideous conditions prevailing in the claimants' home in Bernard and we consider that it was open to Sullivan J to find that Article 8 was infringed on the facts of that case.”

The Court of Appeal went on however to reverse Silber J’s finding in N  that an asylum seeker given false information and consequently exposed to serious stress and anxiety had suffered a violation of Article 8. The Court was also at pains to emphasise that a Bernard-style finding of a violation of a positive obligation under Articles 3 and 8 could only arise in serious circumstances of socio-economic deprivation. However, the door was left open for similar claims to be made, even if a high standard of destitution will be required. 

Future Directions

The development of a concept of a “minimum core” of entitlement in Q, Limbuela and Bernard resembles in design if not yet in scale and scope the similar concept developed by the UN Committee on Economic, Social and Cultural Rights.
 Again, it should be emphasized that a very high level of deprivation of basic needs is required: in Nigatu, Collins J. held that statutory definitions of “destitution” for the purposes of the UK’s social welfare legislative schemes fell far short of required level that would be necessary to engage Articles 3 and 8.
 
Problems also arise as to whether protection under Articles 3 and 8 exists if an asylum seeker has been refused asylum and is eligible for deportation. In R (Guveya) v NSS, Moses J. held no “treatment” existed for the purposes of Arts. 3 and 8 where no support was given to a failed asylum seeker who refused to return home.
 Lord Phillips in R (K) v Lambeth LBC adopted a similar approach, based around the (dubious) assumption that the asylum seeker was choosing to remain in the UK and thereby was voluntarily accepting denial of support.
 However, in Nigatu, Collins J. suggested that emergency welfare support should be available to prevent an Article 3 breach, thereby implying that the protection of Articles 3 and 8 might be available even in the case of failed asylum seekers. In R (J) v LBC Enfield, Elias J. held that local government legislation could be construed to permit expenditure to avoid what would be an Article 8 breach if a mother and child were separated.
 This point is important, as the UK government is now denying welfare support to failed asylum seekers who are eligible for deportation: this represents the newest battleground, and it is interesting to see how the courts will react.

Finally, the evolution of a form of “minimum core” approach in both the common law in JCWI and under the HRA in Limbuela and Q shows that even conventional legal discourses such as the common law and the ECHR may yield some protection for socio-economic entitlements, if effective litigation strategies are used and courts are sympathetic. However, even with these developments, it is obvious that the UK legal system stills lacks a set of legal tools and an adequate legal or policy language to address issues of socio-economic rights deprivation. The polycentric nature of litigation involving socio-economic issues means that courts will often only be prepared to intervene where a definite and distinct state actor has clearly denied basic support. Outside such cases, of which JCWI, Q, Limbuela and Bernard are all examples, alternative methods of upholding socio-economic rights should be sought. 

There is often an over-emphasis by rights activities on securing judicial protection of socio-economic rights: a “minimum core” level of protection may be the maximum meaningful level that may be capable of being secured in reality through the courts in complex European welfare states. Some creative thinking is needed. What measures do socio-economic rights activists want changed, re-interpreted or struck down? Are there ways of using arguments such as those deployed in JCWI or Limbuela to achieve this? Is there a way of developing a meaningful form of “reasonableness” review, similar to that which may be slowly evolving in South Africa? Or should activities attempt to encourage the use of other methods, such as ombudsmen systems? Should the lessons learnt in the equality context be adopted and adapted, and greater use made of mainstreaming and positive duty mechanisms?
 
Often, socio-economic rights activism identifies problems such as local poverty, and flails around looking for some government action or legislative measure to attack as the source of the problem. However, often poverty is generated by the interplay of a complex set of factors, often closely connected with global, regional and local factors. Is there a way of learning from the disability rights context, and developing a system of “needs assessment” for individuals suffering from poverty and social exclusion?  Could such a system then be supervised and overseen by a system of poverty ombudsmen or by local anti-poverty agencies, with the participation of local communities, as originally envisaged by the architects of the US War on Poverty campaign in the 1960s?

There is a need to avoid becoming bogged down in the trenches of justiciability debates. However, it is also wise not to write off litigation as a valuable tool in certain circumstances. The UK cases outlined here show that some degree of protection for socio-economic rights can emerge from unlikely sources. Nick Barber has argued that even “traditional” legal concepts such as the rule of law have a necessary social dimension,
 and a combination of rule of law arguments plus the newer human rights approaches may also yield unexpected results. The comments of Lord Hoffman in Matthews v. Ministry of Defence are noteworthy:
"Human rights are the rights essential to the life and dignity of the individual in a democratic society. The exact limits of such rights are debateable and, although there is not much trace of economic rights in the 50 – year old Convention, I think it is well arguable that human rights include a right to a minimum standard of living, without which many of the other rights would be a mockery." 

This approach is also supported by a passage in the judgment of Mr Justice Munby in R (A and others) v. East Sussex County Council
  at paragraphs 86-87:
"True it is that the phrase [human dignity] is not used in the Convention but it is surely immanent in article 8, indeed in almost every one of the Convention's provisions. The recognition and protection of human dignity is one of the core values – in truth the core value – of our society and, indeed, of all the societies which are part of the European family of nations and which have embraced the principles of the Convention……
Munby J. went on to emphasise that the potential of an Article 3 violation had to be taken into account in the exercise of a local authority’s powers to provide special support for severely disabled persons. There is an intimate link between socio-economic entitlement and human dignity, and the rhetoric, values and functioning of the law may yet open unexpected opportunities to assert this link.
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