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I. Introduction
Europe is becoming culturally, ethnically and religiously diverse. This is a trend with historic roots, but one which has increased in the last fifty years, particularly in the larger economies of western Europe. Between the late 1940s and early 1970s millions of migrants arrived in western Europe to fulfil labour demands. Each country received migrant groups from different geographical areas according to location, history and post-colonial policy. These migration flows had a considerable impact on the religious diversity of western Europe as different religious traditions began to challenge a dominant yet increasingly secular and complacent and Christian majority - a majority for whom religion was no longer as important an aspect of their identity and lives as it was for new and vulnerable minorities.

The heightened visibility of these religious minorities brought new cultural and religious issues to the fore: How can religious diversity be accommodated? Should current laws be adapted, or instead should new arrivals to Europe be made to comply with existing laws? What solutions are possible when religious beliefs and convictions come into conflict with secular public schools? How can religion be taught within a national curriculum, taking into consideration the  plurality of students’ backgrounds? Should students be exempted from religious education? How can the various religious holidays and worship practices of students be accommodated? Should a new and stricter secular public school be built, to prevent such requests being made, and indeed, would this even protect the cultural secular majority? 

1. Church and State

All European countries, in one way or another, are faced with these questions. To elucidate some possible answers it is helpful to explore the complexity of the relationship between Church and State that exists within Member States of the European Union. 

There are a number of different theoretical models. At one end of the spectrum is the religious state in which no separation of state religion and politics exists; at the other end is the wholly secular state in which there is a complete separation of state and religion. In between, a wide variety of models exist. Some European countries, such as Greece and Poland, have a strong link between Church and State. Other Member States have established Churches with varying degrees of closeness to the State, for example, the relationship of England and the Anglican Church.

The European Union recognises the right of its Member States to have an established Church. One of the Declarations to the Final Act of the Treaty of Amsterdam states that the European Union respects and does not prejudice the status under national law of churches and religious associations for communities in the Member States
. The European Court of Human Rights and the former European Commission for Human Rights have similarly held that the establishment of a State Church is not in itself a breach of the Convention. However, the existence of a State Church may cause problems for minority religions. An established Church may discriminate against other religions, directly or indirectly, in particular with regard to education and the distribution of funding. In England, for example, while there are numerous state-funded schools of Christian denomination, other religious groups and Muslims in particular have had considerable difficulty in obtaining state funding for their schools. And although France purports to be a wholly secular country, thereby providing no state funding to faith-based schools, there are exceptions to this in certain parts of the country such as in Alsace-Moselle.

2. Impact of the European Convention of Human Rights 

The most important articles of the Convention relating to education and religion are Articles 9, 14 and Article 2 of Protocol 1. Each of these articles is relevant directly or indirectly to the protection of diversity within society. The importance of Article 9 within the context of pluralism was referred to by the European Court of Human Rights in Kokkinakis v Greece: “As enshrined in Article 9, freedom of thought, conscience and religion is one of the foundations of a ‘democratic society’ within the meaning of the Convention. It is, in its religious dimension, one of the most vital elements which go to make up the identity of believers and their conception of life, but it is also a precious asset to atheists, agnostics, sceptics and the unconcerned. Pluralism is dissoluble from a democratic society, which has been dearly won over the centuries, and depends on it”.

Will the rights contained in the Convention require a more uniform approach regarding religion and education across Europe?  Will the limitations built into the rights allow Member States the freedom to maintain their diverse range of policies?

The reasoning of the European Court has been subject to frequent criticism for its perceived deference to arguments from Member States in cases related to questions of religion. The range of criticisms can be summarised as follows: 

(1) The granting of a wide margin of appreciation in cases involving religion is often used to preserve the status quo of the dominant religion in a given state. Such rulings may fail to provide  proper protection to the individual's freedom of religion;

(2) There is little evidence of the European Court of Human Rights subjecting a state's claims to proper scrutiny, in particular whether a particular provision is necessary and proportionate in a democratic society; 

(3) Until recently the Court´s approach to discrimination has been particularly unsatisfactory, frequently failing to deal with the issue of Article 14. States thereby enjoy a wide margin of appreciation as to any justification for discrimination.

One important consideration for testing whether the limitation prescribed by law is necessary in a democratic society (for the protection of public order, health or morals, or for the protection of the rights and freedoms of others as set out in Article 9. 2) is to check whether the limitation fosters pluralism in education - or undermines it. And as regards Article 14, it is of considerable importance to also pay attention to whether particular policies disproportionately affect certain religious groups (ie, indirect discriminatory treatment).  For example, the ban in France on religious symbols, although appearing neutral, has a disproportionate impact on Muslims, Sikhs,and Jews, unlike the Catholic majority who are able to comply with the law quite easily (by wearing a smaller cross). In deciding these cases the context of each particular case, as well as specific circumstances, must be taken into consideration by the Court before it determines the validity of  a given claim regarding religion and education.

3. Competing rights and interests
There are few areas where the private and public dimensions of family life converge to such an extent as when a parent sends his or her child to be educated in a state school. In doing so, parents are passing a degree of influence of their children’s development to an outside agency, the State. Furthermore, the education of a child is one of the most important ways in which religious practices and identities are transmitted, thereby perpetuating religious communities. Clearly both the religious group and parents possess a special interest in influencing the child’s education. Additionally, the child has a right to an education appropriate to his or her needs. Therefore we have three main parties, often in conflict: parents and the religious group (these are linked, as the parental right to direct a child’s upbringing is often linked to the parents’ cultural identity and values); the child; and the State. Many times the rights and interests of these three groups compete amongst themselves, requiring outside assistance to reach an appropriate solution. 

Parents’ rights:

The Universal Declaration on Human Rights states that “parents have a prior right to choose the kind of education that will be given to their children’, while the ECHR pays regard to the right of parents to have their children educated in accordance with their wishes. Similar provisions appear in other international human rights covenants (Article 18.4) as well as in national constitutions (Article 27 of the Spanish Constitution, Article 42 of the Irish Constitution).

A more specific manifestation of the right to direct a child's upbringing is the right of parents to pass on religion or culture. Article 29.1 of the Convention of the Rights of the Child (CRC) states that States Parties agree that the education of the child shall be directed to: “the development of respect for the child's parents, his or her own cultural identity, language and values, for the national values of the country in which the child is living, the country from which he or she may originate, and from civilizations different from his or her own”.

The parental right to direct a child's upbringing is widely accepted but not absolute.  Article 5 of the United Nations Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based on Religion or Belief states that “practices of a religion or belief in which a child is brought up must not be injurious to his physical or mental health, or to his full development”. In terms of education, this translates into the need to protect children from situations which could prove harmful to a child's physical, emotional or intellectual development.

However, there are limits to the rights given to parents in the second sentence of Article 2 of the First Protocol. It does not give parents a right to a particular form of education, nor does it enable  them to stop their child from receiving a particular form of instruction provided that the information cannot be construed as indoctrination and it is taught in an neutral, objective and critical manner. Therefore, on the very important issue of religion, the parental right to be granted an absolute right of withdrawal of their children from state education without consideration of other factors, in particular the child's rights and the broader public interests, is called into legal question.

Children’s Rights (Students’ Rights)

Although Article 3 of the CRC requires State Parties to ensure that all decisions about children are taken in their best interests, key decisions about children’s education often turn out to have been decided primarily on parental wishes. However the right of a child to an education appropriate to his or her needs appears in numerous international covenants. Usually the covenant emphasizes the child's right to education as a paramount consideration which will override other conflicting rights, in particular the parent's right to have his or her child educated in accordance with their wishes. Under Article 12 of the CRC, children have a right to have their views being given due weight in all matters affecting them in accordance with their age and maturity. Furthermore, children have an independent right to freedom of thought, conscience and religion under Article 9 of the ECHR. However the potential conflict between the child's independent rights under Article 9 of the ECHR, and the parent's rights in the second sentence of Article 2 of the First Protocol, has yet to be addressed. Cases are generally initiated by parents and even in those instances where children are joined as applicants, the views   expressed are most often those of the parents. 

The State (Public Interest)

The State is concerned with creating and guaranteeing the minimum provision of knowledge and skills required for developing modern societies, such as reading, mathematics and the sciences. Additionally, States are concerned with the production of loyal subjects for the developing nation-state, and with the creation of liberal-democratic citizens. So, in essence, there are three goals that the State pursues regarding education: modernity, democracy and national unity and identity. Together, these values are often presented as inseparable components of a secular democracy. 

Religious minorities may not possess good reasons for resisting the teaching of basic skills and minimal democracy, but they certainly have good reason to resist “national and secularist education” which turns schools into instruments of the predominant ethnic, national and religious majority. However, making governmental education less majority-biased and more civil inclusive does not mean making it culturally neutral because democratic institutions and cultures virtues are inevitably coloured by particular histories and ethno-religious cultural traditions.

(1) Some religious minorities may hide their morally illegitimate opposition to teaching minimal liberal democracy behind morally legitimate attacks against religious majority bias of governmental education. For example, such a dynamic can be studied in Catholic opposition to Protestant education in the USA; in the opposition of Catholics and Protestants to secularist education in the UK; or in recent Muslim opposition to predominantly Christian education in the UK or Germany, and to “secularist” public education in France 

(2) State administration and professional teacher associations can mask their opposition to critical scrutiny behind the myth of neutrality. 

However the second sentence of Article 2 of the Protocol (“the State shall respect the right of parents to ensure such education and teaching in conformity with their own religious and philosophical convictions”) does not prevent States from imparting through teaching or education information or knowledge of a directly or indirectly religious or philosophical kind. It does not even permit parents to object to the integration of such education or teaching in the school curriculum, for otherwise all institutionalized teaching will run the risk of proving impracticable.

It is recognized that parents are usually the best guardians of their children's welfare, and that the state depends on parents to provide children with direction and guidance. Similarly, the interests of children in receiving an effective education coincide with the general public interest in having a well-educated citizenship. This is reflected in the obligation of States to have education directed “to the strengthening of respect for human rights and fundamental freedoms; to the promotion of understanding tolerance and friendship among nations, racial and religious groups” (Art. 26.2 UDHR). 

Deciding which right among competing rights should be given priority in the event of a conflict of rights can be one of the biggest challenges in the application of human rights. Therefore it is crucial to determine which of the identified interests should have priority in a particular context. In Kjelsden
, the European Court of Human Rights indicated that parents' rights are subject to the individual child's right to education and child's right to decide for him or herself will also be subject to the state's obligation to ensure that he or she receives a suitable education. The right to education is an obligation: a child should not be allowed to opt out of something so as to undermine life choices or impair life interests in an irreparable way.

Moreover, parental requests for diversity should be accommodated in situations where the outcome does not deny the child an effective education, and the decision-making process takes appropriate account of the child's views. To conclude, in order to find an appropriate balance of rights and duties, we need an approach that accommodates the child's independent views on the issue as well as the wider public interests. 

II. Political and philosophical debates 
There is broad literature on the accommodation of differences. Depending on the particular theoretical position taken, the State may respect, support or minimise the beliefs, practices and values of minorities. The main theoretical positions take into consideration three levels of analysis: the position of individual, the group and the State. 

(1) The assimilation approach is one in which minorities conform to the culture of the majority. This “when in Rome, do as the Romans do” approach requires minorities to be subject to the existing legal order and involves the progressive diminution, if not elimination, of cultural, religious, and ethnic differences represented by minority populations within states.

(2) The segregation approach is on in which different groups remain separate, retaining their respective identities. This could lead to the development of  parallel legal systems. 

Between these two approaches are a range of libertarian responses. 
(1) For example, the “Structured Deviation” approach (B.Barry). This is theory of group rights that respects diversity but does so in away that is consistent with a universalistic system of individual rights. Barry generally opposes the idea of granting special exemptions from general laws on the basis of conscience, religion or belief.
(2) Another libertarian theory is the rule of the exemption approach, which permits deviations from general laws on grounds of conscience, religion or belief. This approach is found in many European and other legal systems as a method of dealing with particular groups. For example, Sikhs in some Member States have secured exemptions from wearing motorcycle helmets, and Jews and Muslims are able to buy kosher and halal meat slaughtered in accordance with their religious beliefs, etc. 
Since the policy issues that arise in relation to education can be seen as if a microcosm of the broader debate about diversity at the three levels of state, group and individual and since the concept of diversity is a wide concept which it refers to a collective identity made from different languages, religions, cultures, it is important to underline some arguments quite widespread in European society and in legal reasoning of case law that prevents a multicultural citizenship and a effective religious accommodation in schools: 
 (1) Our way is right. This assumption relies on the belief that European political, social and cultural assumptions are correct or legitimate. This means that our ethical canons are the correct ones, and those of other identities are incorrect or at least less correct than ours.

(2) Our way is better: Our way seems to be more attractive and more modern. This is why others want to come and live and work and study in our society. This lead us to think that we are in a superior position, possessing greater rights, often ending with a paternalistic attitude towards those who are different. This argument played an important role in the legal reasoning of European Court’s decision, Sahin v. Turkey, regarding the ban of headscarves in educational institutions. The Grand Chamber focused on the gender issues involved and it stated that gender equality is a “key principle ... underlying the Convention” and is also a “principle implicit in the values underlying the Turkish Constitution”
. It considered the impact that wearing the headscarf has on women in Turkey who choose not to wear it. Recognizing that the Turkish Constitutional Court had stated that wearing headscarves had “taken on political significance in Turkey in recent years, the ECHR found that imposing limitations on freedom in this way may be “regarded as meeting a pressing social need: the protection of the rights and freedoms of others’ and the maintenance of public order”.
(3) We were here first: This means that there are original owners of the community in contrast to foreigners, those who arrived later. Therefore historical or collective legitimacy stands out, with the past legitimizing the decisions of the societal majority. What is particularly relevant here is the initial value system which informed the foundation of the country state, and whether it is possible for a given minority to comform to such historical values. This has been the main argument of the Italian governmet in the recent ECHR’s decision, Lautsi v. Italy
 about the display of the crucifix in the schools. The crucifix supposedly expresses the religious origin of the constitutional values of tolerance, reciprocal respect, human dignity and fundamental rights. The crucifix evokes the harmony of these values with the doctrine of Christianity, and therefore, when it is displayed in a school, it has the function of reminding schoolchildren of the transcendent foundation of such principles, which shape the secular character of the State.Therefore the Christian signs are admissible because they represent “western culture”.

(4) There are more of us: This argument is based on the strength of numerical superiority within the framework of a legitimate formal democracy. Certain identity, cultural or religious priorities last or triumph over others because they have been decided by a majority of the population. Democracy is understood as a numerical game, largely excluding minorities from the construction of the public space. This argument can be noted in the two cases mentioned above. While the Islamic symbols are interpreted according to majoritarian cultural parameters, difficult to reconcile with Western values, a secular version of the crucifix represents the majoritarian common public values.
Taking into account the above considerations and arguments, its helpful to outline what could be a path towards a new paradigm of the protection of a multi-identity and multi-religious society in public educational institutions:

(1) Schools must be open to diverse identies as it must avoid specific elements, whether cultural or religious, with which to identify itself. Of course, this does not mean the complete elimination of culture or identity elements from policy within institutions. On the contrary, such a path aims to stimulate the development of more possible identities. Since state neutrality is impossible with respect to cultural or religious identity, it would seek to promote within the public arena the greatest level of diversity compatible with a harmonious coexistence.
(2) Inclusive and multicultural citizenship means a reinterpretation and extension of the cultural and religious elements of recognised civil rights. It also demands a broad interpretation of freedom of religion which makes possible the development of diverse religious values within the public square and schools. By incorporating inclusiveness and plurality into a reading of rights, a more open society, one in which different values are equally recognized, could be constructed.
III. Religious symbols in schools
Across Europe there is considerable divergence of approach towards the position of religion within the education system. There are different attitudes towards religious symbols in schools. In England, while most schools have some form of uniform policy, there is now a large degree of de facto tolerance for the wearing of hijab, yarmulke and turbans in schools. Unlike England, in France prior to the 1980s, children were allowed to wear or carry crosses and rosaries at school, Jewish children were able to wear the yarmulke, and Sikh children turbans. The introduction of legislation in 2004 by the French Government banned signs and clothes that conspicuously manifest the religious affiliation of pupils in state primary and secondary schools. In Germany, there has been some debate about the display of crosses in school classrooms and as in England and France the current focus appears to be on the hijab
. 

Arguments against such symbols
In the debate about religious symbols in school a number of arguments have been articulated by Member States to justify a position against permitting religious symbols. 

(1) Church and State separation and the importance of secularism as a constitutional value relating to equality.
(2) Social cohesion and the concern that religious symbols create religious distinctions and divisiveness and the need of a common school identity coupled with the opinion that religious symbols represent the views of religious extremists and fundamentalists in religion and therefore create political instability. 
(3) Regard for the rights of others, the main concern here being that Muslim men are forcing Muslim women to wear the hijab, a symbol of oppression, against their will and that these women need protection from the state against their Muslim fathers and brothers, as well as a related concern that if some women are permitted to wear religious clothing, those who do not want to wear it will be forced to and further that some pupils feel threatened by the sight of other pupils with religious clothing; 
(4) Health and safety reasons for preventing clothing such as long gowns (for example the jilbab ) being worn in schools.

The counter-arguments can be grouped follows: 
(1) the failure to respect individual rights contained in binding European norms and in particular the right to freedom of religion and to education; 
(2) the protection against discrimination on the grounds of religion and gender; 
(3) the lack of evidence substantiating the assertions made by the state; 
and (4) the essentialism and stereotyping of religious beliefs and practice that is implicit in the arguments put forward by the State. 
It is evident that the populations within European countries are very different in terms of religious and cultural identity than those of 50 years ago. The trend is towards an increasing diversity that is likely to become greater in the future. With this increasing diversity comes a need to evaluate whether state policies continue to meet the requirements of the population as a whole. We also need to avoid debates from a highly defensive starting position.

Taking into consideration (1) that minorities views' should be taken into account in a democracy to ensure that there is effective participation in the political process by all individuals and groups and (2) that education policy is itself quite de-centred in many countries, any dilemma about religion accommodation in education may need practical arrangements made for the needs of different populations in specific territories. 
In doing these arrangements, it is essential two approaches: the one regarding an inclusive and multicultural citizenship as described before and second, an international human rights’ approach. 
According to the Council of Europe jurisprudence, is to be expected that the state will enjoy a considerable margin of appreciation in determining the balance to be struck between the right of the individual (teacher or students) to manifest their religion or belief and the need to protect the rights and freedoms of others and to avoid such institutions becoming places of indoctrination rather than of education (Evans).
In conducting this balance, the state need to be neutral and impartial and at the same time it should be acting in a manner with encourages pluralism and tolerance in a context where children can manifest their religious beliefs. 
Therefore, in case of teachers as individuals who enjoys the freedom of thought, conscience and religion, they could manifest their religion or belief in accordance with the general human rights framework. However the European Court of Human Rights has taken into account the position of authority over children and young people and the possibility to have imposed personal beliefs on their students and it has ruled in favour of restrictions on teachers religious clothing. That is the case of Dahlab v. Switzerland
. The application was a primary school teacher and a convert to Islam who, after having worn a headscarf at work for a number of years was asked to stop doing so in order to ensure that the religious beliefs of pupils and parents were respected. The ECHR consider the impact that a powerful external symbol such as the wearing of a headscarf may have on the freedom of conscience and religion of very young children. Moreover, in the context of university students, the European Court has endorsed the same approach. In  Kurtulmus v. Turkey
 the Court dismissed an application from an associate professor at Istanbul University who had been subjected to disciplinary procedures for wearing a headscarf at work. 
In my opinion, taking into account the principles of respect and tolerance and the facts of each case, teachers could be subjected to legitimated restrictions of wearing religious symbols and clothing by the state only when it can shown or proved the impact and coercion of these symbols on students. 
In case of students manifesting their religious beliefs through the wearing of religiously inspired clothing or symbols while attending lessons, any restrictions placed upon the manifestation of religion or belief should strictly necessary and in the pursuit of legitimate aims of public safety, health, order, or the protection of the rights and freedoms of others. Also I do not see how the prohibition on religious symbols and clothing for pupils is necessary in order to maintain the secular nature of school neither how this prohibition goes along with the importance of fostering a tolerant and inclusive educational environment.

IV. Religious indoctrination and teaching about religion and beliefs in schools
The teaching of religion in public schools is a widespread practice among the European Council member states; 43 out of the 46 member states offer a religion class at public school. The majority of them offer to students who do not wish to be educated in these matters either a mechanism for exemption or the option of taking alternative subject matter.

Under international standards, on one hand, States have considerable latitude with respect to providing religious education but may not seek to indoctrinate students in a particular worldview through the educational system against the wishes of the pupils’ parents. The UN Human Rights Committee has affirmed that public education that includes instruction in a particular religion or belief can be consistent with international human rights law on the condition that “provision is made for non-discriminatory exemptions or alternatives that would accommodate the wishes of parents and guardians”
.

The state may satisfy this duty of neutrality either by designing a curriculum that is itself impartial and balanced, or in those instances in which the state provides instruction in a particular religion or belief by granting rights to opt out on the ground of exemptions. 
The European Court of Human Rights has addressed the delicate balance between the state’s obligation to ensure a pluralist and neutral education directed at forming tolerant and critical citizens with regard to religious matters, and the right of parents to raise their children according to their own convictions. In Folgerø v. Norway
 and Zengin v. Turkey
 the European Court highlight education’s fundamental role in fostering  dialogue between different religions and in fighting against religious stereotypes they also stress the schools’ importance in the formation of a critical spirit in their students, something only possible in the context of educational pluralism. I will not go over these principles because they have been included in the draft circulation paper that every body has. However there are two important criteria underlined these cases which have not been mentioned in the draft:
(1) The European Convention is designed to maintain and promote the ideas and values of a democratic society (Kjeldsen§ 53). Pluralism requires a balance that guarantees minorities a fair deal, and which avoids any abuse of a dominant position (Valsamis § 27). Pluralism in education is essential for the preservation of democratic society. 
And

(2) Teaching is an integral part of the process whereby a school strives to achieve he objective for which it was established: the development and formation of the students’ character and spirit and their personal independence (Zengin § 55).
If we have a look at European and international bodies, we see that there is a growing convergence among various European and international bodies on the need to balance the interest of the role of religion in the education of youth and the prevention of religious intolerance. This requires a greater knowledge of different religions in the public sphere, including the public school system, one of its pillars. UNESCO has led initiatives regarding the importance of school in promoting an understanding between different religions (World Education Forum 2000), and, regionally, the Council of Europe, the Organization for Security and Co-operation in Europe (OSCE) and the European Union have recently become more aware of the fundamental role teaching religion has as a ‘cultural fact’ in the primary and secondary levels of instruction. 
In my view, it becomes a “matter of state” to introduce the teaching of religion and beliefs into the public school curriculum in an objective and impartial manner, and with due respect to the right of freedom of religion.

This approach finds its inspiration in the general guidelines adopted by the OSCE
 and in the recommendations of the Parliamentary Assembly of the Council of Europe 1202/1993 on religious tolerance in a democratic society, on religion and democracy 1396/1999, and on education and religion 1720/2005.
Although studying religions objectively, without indoctrination, raises complex questions about the legal interests at stake (the discretions of the state in terms of curriculum, the right of the parents in terms of the convictions of their children and the religious freedom of the child), it is a very effective tool for promoting educational pluralism.

Since we all agree that states enjoy autonomy when setting the educational curricula in accordance with its own traditions and history, this autonomy has some limits: the information must be conveyed in an objective, critical and pluralist manner. The question, which the European Court does not tackle yet, is how to discern whether education is ‘neutral and objective’.
What does a ‘neutral and objective’ education mean? These terms could mean either that the teaching does not show any preference to one religion or it could be understood to mean that all religions deserve fair and equal attention. 
I think that all religions should deserve a fair attention and the most important limit lies in the intimate sphere of the student: the right of the child to be free from any at coercion of his or her right to freedom of religion.
IV. Conclusions
There are still many questions to be addressed about religious accommodation in schools. I would like to conclude with some reflections: 
(1) Accommodation is more easy and pragmatic at local levels as the case of England shows. In order to facilitate an effective accommodation, the role of religious associations as part of the local school boards is very important. They could participate actively to get the accommodation of their main claims that their believers, students or teachers could have.
(2) Accommodating new claims of religious practices involves legal challenges. The rhetoric of pluralism and inclusiveness has to be incorporated into a reading of human rights.
(3) Secularism portrays itself as the neutral and liberal response to diversity but what it really means is the tendency of the majority to impose its biased values on the minorities’ views of the good.
(4) We need a clear and practical advice on how to anticipate the problems mentioned above. It would great that States elaborate their own national guidelines according to the international human rights standards and taking into account the existing diversity in their societies. 
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