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Submission of the Irish Human Rights Commission to the Mental Health Commission on the Draft Code of Practice: Guidance for Persons working in Mental Health Services with People with Intellectual Disabilities

1. Introduction
The Irish Human Rights Commission (IHRC) has a statutory remit under the Human Rights Commission Act 2000 to endeavour to ensure that the human rights of all persons in the State are fully realised and protected in the law and practice of the State. The IHRC seeks to ensure that Irish law and practice reflects best international practice in the area of human rights. To this end its functions include keeping under review the adequacy and effectiveness of law and practice in the State relating to the protection of human rights, and making such recommendations to the Government as it deems appropriate in relation to the measures the IHRC considers should be taken to strengthen, protect and uphold human rights in the State. 

In the present instance, the Mental Health Commission (MHC) has requested public engagement on its Draft Code of Practice: Guidance for Persons working in Mental Health Services with People with Intellectual Disabilities (Draft Code), which have been prepared pursuant to Section 33(3)(e) of the Mental Health Act 2001. The IHRC welcomes the publication of the Draft Code, which sets out a number of important principles with great clarity and detail. In addition, the IHRC welcomes the opportunity to provide the present submission, which it hopes will be of assistance to the MHC in finalising the Code of Practice.

2. International Standards 

Three international instruments are of primary relevance to the MHC Draft Code. These are the UN Convention on the Rights of Persons with Disabilities (Disability Convention), which Ireland signed on 30 March 2007 but has not yet ratified; the European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR) and, the UN Principles for the protection of persons with mental illness and the improvement of mental health care (“MI Principles”). 
In relation to the Disability Convention, the State is systematically reviewing its laws and standards to reflect the standards in the Convention which would allow for its early ratification by the State. The proposed Mental Capacity Bill 2008, which has been referred to the IHRC under section 8(b) of the Human Rights Commission Act 2000, is an example of such a review. In light of the intention of the State to shortly ratify the Convention, the IHRC draws upon the principles in that Convention in this submission. Although the MI Principles are not a legally binding instrument as such, and date from 1991, the IHRC draws on them where appropriate to elucidate the standards contained in the Disability Convention.

The IHRC believes that the Draft Code is broadly in conformity with international human rights principles and may be seen as a measure adopted to assist in the implementation of those principles.
 The IHRC notes that the MHC working group on the Draft Code decided to focus on issues they thought most important and that services and staff would benefit most from having guidance on.
 The IHRC understands that the guidance is not exhaustive and is aimed at practical issues for mental heath professionals.
 The IHRC has therefore focused primarily on the issues raised in the Draft Code and makes a number of recommendations below which are directed to ensuring that the Draft Code is in full compliance with international human rights principles in relation to the matters it deals with.

Part 1 Guiding Principles:

The Guiding Principles of the Draft Code generally conform to international human rights standards. The best interests of the person is seen as the principal consideration in decisions concerning the care or treatment of a person, with due regard for the interests of other persons. In addition, due regard shall be given to the need to respect the right of the person to dignity, bodily integrity, privacy and autonomy, which is line with the requirements of Article 8 ECHR.

A person-centred approach is to be adopted, which conforms with respect for the dignity, autonomy and independence of the individual as expressed in the Disability Convention.
 This allows the service user achieve meaningful integration and participation in community life, which is also in line with the Disability Convention.
 The IHRC recommends that the general principle in the Disability Convention of full and effective participation and inclusion in society should also be referred to in relation to the person-centred approach.

There is a presumption of capacity for persons who have attained the age of majority, in line with Article 8 ECHR and the MI Principles.
 A functional approach is taken in relation to capacity, which also reflects the principles in Article 8 ECHR.
 These principles regarding capacity are in line with the principle in the Disability Convention that habilitation and rehabilitation should promote maximum independence.
 The final guiding principle is that any intervention employed should be the least restrictive to the person’s freedom while remaining appropriate to the person’s needs and the need to protect the safety of himself or herself and others, which is in line with MI Principles and the Disability Convention.

Recommendation:

The IHRC welcomes these Guiding Principles. It recommends that the description of the person-centred approach in the Guiding Principles should include reference to the general principle of full and effective participation and inclusion in society.
Part 2 – Enabling Good Practice through effective Governance
This Part aims to ensure that appropriate governance structures are put in place to enable implementation of the principle of good practice through effective governance. 
According to the Draft Code, service providers should ensure that policies are put in place on person-centred care and treatment planning, and on the use of restrictive practices. Restrictive practices should only be used in the context of a comprehensive policy on the management of problem behaviours. Restrictive practices encompass the use of mechanical restraint, psychotropic medication as restraint, and seclusion.
 Parents and guardians are to be informed in advance of the fact that restrictive practices may be used and of relevant policies. In addition, child protection policies and procedures should be in place, which are in line with relevant legislation and regulations.
 This broadly reflects international human rights standards.

The IHRC recommends the inclusion of the additional safeguard from the MI Principles that involuntary seclusion should not continue beyond the period strictly necessary.
 In addition, all mental health treatment should be carried out in the least restrictive environment appropriate to the patient’s health needs.
 
In relation to education and training of staff, Part 2 requires that it be provided to support the principles and guidance in the Draft Code. The Draft Code provides that this should include education and training on person-centred approaches to care and treatment, training on prevention and reactive strategies which may reduce incidents of violent and dangerous behaviour, and education and training on the use of restrictive practices. In addition, services should have a policy for training staff.
 The training in relation to violent behaviour is in line with international standards regarding the prevention of harm and abuse.
 In addition, the training on the use of restrictive practices accords with the requirement of proportionality under Article 8 ECHR, which will be discussed further below in relation to Section 13 of the Draft Code. The IHRC recommends that training of staff should include training on relevant human rights principles, in line with the Disability Convention.

Part 2 also provides that it is important that services have a procedure for communication and collaboration with relevant external agencies for people with intellectual disabilities.
 The IHRC welcomes this provision and has no recommendation to make in this regard.
Recommendations:

The IHRC welcomes these guidelines. It recommends that two additional safeguards should be included in Section 5. Involuntary seclusion should not continue beyond the period strictly necessary and all mental health treatment should be carried out in the least restrictive environment appropriate to the patient’s health needs.

In addition, the IHRC recommends that the provision for training of staff in Section 6 should include training on relevant human rights principles.
Part 3 – Person-Centred Approach to Care and Treatment
As mentioned above, the person-centred approach to care and treatment reflects international human rights principles.
 This Part provides that, an individualised multidisciplinary care and treatment plan be developed and evaluated with the service user, and reviewed and revised as necessary. This should include a comprehensive assessment of the levels of support and treatment required to support the person’s journey to recovery, in line with the person’s assessed needs. A key worker should be identified to facilitate implementation of the plan and the person should have access to the plan.
 This broadly reflects international human rights standards.

The assessment should take account of social, interpersonal and physical environment related issues.
 The IHRC recommends that the cultural background of the individual should also be taken into account, in line with MI Principles.
 The Draft Code also stipulates that if restrictive practices are being implemented, they must be clearly defined, monitored and recorded as part of the care and treatment plan.
 This reflects the provision in the MI Principles that details in relation to physical restraint or involuntary seclusion should be recorded.
 However, the MI Principles further provide that the reasons for, and the nature and extent of, such practices should also be recorded.
 The IHRC recommends that this be made explicit in the Draft Code.
In addition, the IHRC recommends in line with the Disability Convention that insofar as they are relevant to mental health services, such services should work in collaboration with habilitation and rehabilitation services for persons with disabilities to ensure that health, employment, education and social services be provided to match individual needs. In addition, such services should be provided as close as possible to the individuals’ community.

In relation to the communication with service users, Part 3 provides that communication issues need to be considered, including the person’s preferred way(s) of communicating, the best environment for that person for communicating, the best person to give information to the service user and encouraging involvement of family, carers and advocates to facilitate communication.
 This broadly reflects international human rights standards.

Part 3 also states that environmental considerations need to be taken account of, such as the design and layout of environments. Providing the least restrictive environment to meet a person’s needs is important and opportunities for engagement in meaningful activities should be considered.
 In addition, the design and layout of environments should reduce the need for restrictive practices in relation to, inter alia, access to personal space, sufficient spaces to move, opportunities for privacy, temperature, noise levels, lighting, ease of observation and ratio of people within an environment.
 Finally, environments should create and provide opportunities for engagement in meaningful activities and there should be adaptations to meet the needs of persons with intellectual disabilities who present with difficulty processing sensory inputs from their environment.
 Again, this broadly reflects international human rights standards.
 
The IHRC recommends the inclusion of the recommendation under the MI Principles that the environment should be as close as possible to that of the normal life of persons of similar age.
 In addition, the IHRC recommends that it should be stipulated that every patient should be treated and cared for, as far as possible, in the community in which he or she lives. Where treatment takes place in a mental health facility, he or she should be treated, as far as possible, near his or her home or the home of his or her relatives or friends and should have the right to return to the community as soon as possible.

In relation to the requirement that environments should create and provide opportunities for engagement in meaningful activities, the IHRC recommends including more detail on such activities in line with the Disability Convention and MI Principles. In this regard it could usefully be particularised that such activities may include recreational and leisure activities, facilities for educational and vocational rehabilitation, facilities to purchase items for daily living and occupational facilities.

In relation to the stipulation that there should be adaptations to meet the needs of persons with intellectual disabilities who present with difficulty processing sensory inputs from their environment, the IHRC recommends the inclusion of further details in line with the Disability Convention. In particular, there should be signage in Braille and in easy to read and understandable forms in buildings and other facilities open to the public.
 In addition, there should be minimum standards for accessibility of facilities open to the public.

Recommendations:

The IHRC welcomes these guidelines. It recommends that the cultural background of the individual should be included among the factors to be taken into account in any assessment of the service user’s needs under Section 8.2.

The IHRC recommends that Section 8.3 should provide that the reasons for, and the nature and extent of any restrictive practices should be included in the written record of their implementation.
The IHRC also recommends that insofar as they are relevant to mental health services, such services should work in collaboration with habilitation and rehabilitation services for persons with disabilities, to ensure that health, employment, education and social services needs are provided for and matched to individual needs. Such services should be provided as close as possible to the individual’s community.

The IHRC also recommends that Section 10 should be amended to include the provision that the service user’s environment should be as close as possible to that of the normal life of persons of similar age.

The IHRC further recommends that it should be stipulated that every patient should be treated and cared for, as far as possible, in the community in which he or she lives. Where treatment takes place in a mental health facility, he or she should be treated, as far as possible, near his or her home or the home of his or her relatives or friends and should have the right to return to the community as soon as possible.

In addition, the IHRC recommends that Section 10 should include additional details on opportunities for meaningful activities, which could include recreational and leisure activities, facilities for educational and vocational rehabilitation, facilities to purchase items for daily living and occupational facilities.
Finally, the IHRC recommends that Section 10.4 should include the provisions that there should be signage in Braille and in easy to read and understandable forms in buildings and other facilities open to the public and that there should be minimum standards for accessibility of facilities open to the public.
Part 4 – Decision making and Capacity to Consent 
This Part aims to provide some good practice guidance in the area of decision making and capacity to consent to care and/ or treatment for adults with mental illness and intellectual disabilities in advance of the enactment of legislation concerning mental capacity.
 The IHRC has submitted detailed observations in relation to the Draft Scheme of the Mental Capacity Bill 2008. Those Observations are directly relevant to the matters set out in Part 4 of the Draft Code, and reference the relevant human rights principles that pertain to mental capacity and decision making. Those Observations will be forwarded shortly to the MHC for its assistance.
Part 5 – Restrictive Practices 
This Part provides guidelines on the use of restrictive practices, which are defined as the use of mechanical restraint, physical restraint, psychotropic medication as restraint and seclusion. Part 5 is only relevant to mental health services that are not approved centres. The IHRC notes that approved centres have rules for the use of seclusion and mechanical restraint and a code of practice for the use of physical restraint, and these rules and code of practice have all been in place since November 2006.
Part 5 provides that before restrictive practices are used, it should always be considered whether their use is necessary. Key to this is carrying out a multi-disciplinary assessment which looks at both the reasons within the person for problem behaviours as well as reasons outside the person. Restrictive practices should only be used where a person poses an immediate threat of serious harm to self or others and they should only be used as a last resort. The least restrictive intervention should be used, which is proportionate to the risk posed. In addition, restrictive practices should never be used due to operational difficulties in a service.
 This broadly reflects international human rights standards.
 
The Draft Code provides that in relation to mechanical restraint, physical restraint, medication as restraint, and seclusion, there are a number of common principles. Restrictive practices should not last longer than necessary for their purpose. The service’s policy on restrictive practices should be followed. The person should be assessed and monitored throughout the use of a restrictive practice. The use of restrictive practices should be clearly recorded in the individual’s clinical file. The multi-disciplinary team should review patterns of use on an ongoing basis. The person should be informed of the reasons for use of a restrictive practice and its likely duration. The multi-disciplinary team should discuss the use of a restrictive practice with the person after its use. The person’s family, parent, carer or chosen advocate should be informed, with the person’s consent (except in the case of a child or where the person lacks capacity to consent in which case they should be informed anyway), of the use of restrictive practices. In relation to the use of psychotropic medication as restraint, which refers to the use of sedative or tranquillizing medication for the treatment of problem behaviours, the Draft Code provides a number of additional guidelines.
 The guidelines in their reference to mechanical restraint, physical restraint, medication as restraint, and seclusion generally reflect international human rights standards.
 As noted under Part 3, if restrictive practices are being implemented, any record of them should include details as to the reasons for and the nature and extent of such practices.

In relation to the use of restrictive practices the IHRC recommends that the provisions of Article 5 ECHR, Article 40.1 of the Constitution and Article 14 of the Disability Convention be taken into account. These provide that everyone has a right to liberty and security of the person, except in some limited and well defined circumstances.  Restrictive practices should never amount to deprivation of liberty. In the context of mental health care, the Mental Health Act 2001 sets out a comprehensive legislative code for detention where necessary, which should be adhered to in all circumstances. The IHRC recommends that the Draft Code include a guideline in relation to the impermissibility of using restrictive practices that either intentionally or unintentionally have the effect of depriving a person of their liberty. 
Recommendations:

The IHRC welcomes these guidelines. The IHRC reiterates its recommendation that if restrictive practices are being implemented, the written record of them under Section 8.3 should include details as to the reasons for and the nature and extent of such practices.
Finally, the IHRC recommends that the Draft Code include a guideline in relation to the impermissibility of using restrictive practices that either intentionally or unintentionally have the effect of depriving a person of his or her liberty.
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� See Article 4(1)(a) of the Disability Convention.


� See Introduction to the Draft Code, at p. 1.


� Draft Code, Consultation Summary Guide, p. 8 at para. 2.4.


� In this regard, it is important to note that under Article 4(4) of the Disability Convention, nothing in the Convention affects any provisions of national and international law which are more conducive to the realisation of the rights of persons with disabilities.


� See Van Kück v. Germany, Judgment of 12 June 2003, (2007) 37 E.H.R.R. 51; Glass v. The United Kingdom, Judgment of 9 March 2004, (2004) 39 EHRR 341; Goodwin v. The United Kingdom, Judgment of 11 July 2002, (2002) 35 EHRR 447. 


� Article 3(a) of the Disability Convention.


� Article 19(b) of the Disability Convention.


� Article 3(c) of the Disability Convention.


� Application no. 44009/05, Shtukaturov v. Russia, Judgment of 27 March 2008; MI Principle 1.6.


� Shtukaturov v. Russia.


� Article 26(1) of the Disability Convention. 


� MI Principles 9.1; Article 26(1) of the Disability Convention.


� Section 5 of the Draft Code; see also glossary to the Draft Code.


� Section 5.4 of the Draft Code.


� MI Principle 9.1, 11.11 and 11.14; Article 8 ECHR in relation to proportionality; see Glass v. The United Kingdom; Articles 3(a) and 24(2)(e) of the Disability Convention. In relation to child protection, this conforms with MI Principle 8.2 in relation to protection from harm and abuse and the State’s positive duty under Article 2 ECHR to take appropriate steps to protect life, including where individual’s life is known (or ought to be known) to be at real and immediate risk. See Keenan v. The United Kingdom, Judgment of 3 April 2001, (2001) 33 EHRR 38. It is also in line with Article 3 positive obligations to take measures against ill-treatment administered by private individuals; see Z. and Others v. The United Kingdom, Judgment of 10 May 2001, (2001) 34 EHRR 3. See also Herczegfalvy v. Austria, Judgment of 24 September 1992, (1993) 15 EHRR 437, a case which also shows that Article 3 and 8 may be engaged in cases of physical restraint.


� MI Principle 11.11.


� MI Principle 9.1.


� Section 6 of the Draft Code.


� MI Principle 8.2; Article 2 (ECHR) positive obligations.


� Article 4(1)(i) of the Disability Convention.


� Section 7 of the Draft Code.


� Articles 3(1) and 19(b) of the Disability Convention; see also MI Principle 1.2.


� Section 8 of the Draft Code.


� MI Principle 9.2; Article 26(1)(a) of the Disability Convention.


� Section 8.2 of the Draft Code.


� MI Principle 7.3.


� Section 8.3 of the Draft Code.


� MI Principle 11.11.


� Ibid.


� Article 26(1) of the Disability Convention.


� Section 9 of the Draft Code.


� Article 9(1) of the Disability Convention; MI Principles 11.2, 12.1 and 12.2.


� Section 10 of the Draft Code.


� Section 10.2 of the Draft Code.


� Sections 10.3 and 10.4 of the Draft Code.


� MI Principles 6, 9.1, 13.1(b), 13.1(c), 14.1(a) and 14.1(b); Article 8 ECHR; Articles 9(2)(a), 9(2)(d), 22, 27(1)(e) and 27(1)(f) of the Disability Convention. Article 27(1)(e) and 27(1)(f)


� MI Principle 13.2.


� MI Principles 7.1 and 7.2.


� Articles 26(1) and 30(5) of the Disability Convention; MI Principle 13.2.


� Article 9(2)(d) of the Disability Convention.


� Article 9(2)(a) of the Disability Convention.


� Draft Code Consultation Document, at p. 21.


� Section 13 of the Draft Code.


� Article 8 ECHR on proportionality and safeguards; see X. and Y. v. The Netherlands, Judgment of 26 March 1985, (1986) 8 EHRR 235; Glass v. The United Kingdom; Article 3 positive obligations to take measures against ill-treatment administered by private individuals (as per Z. and others v. The United Kingdom, supra). As noted above, Articles 3 and 8 may be engaged in cases of physical restraint; see Herczegfalvy v. Austria. See also MI Principles 11.11 and 11.14.


� Sections 16.3 to 16.14.


� MI Principle 11.11.


� MI Principle 11.11.
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