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Introduction

The Constitution addresses the issue of education in two different Articles - Article 42 dealing with education generally and Article 44 dealing with religion. This arrangement is not without significance for the former Article is largely informed by Roman Catholic social teaching while the ideological ancestry of Article 44 lies in nineteenth century liberalism. Thus constitutional policy on education straddles an ideological fault line in the Irish Constitution. 

The conflict between these ideologies did not emerge for many years because of the dominant position of the Roman Catholic Church in Irish society.  However this ideological tension is clearly discernible in Campaign to Separate Church and State Ltd v Minister for Education [1998] 3 IR 321, [1998] 2 ILRM 81, in which a challenge to the constitutionality of the State funding of school chaplains was taken by an organisation opposed to State involvement with religion.

In recent times, the easy assumption that parental interests coincided with those of the Church has also broken down so that now educational policy must take account of the triangular relationship between State, parents and Church, something that the text of the Constitution always did.

In this paper, I will describe the relevant provisions of Articles 42 and 44 before going on to consider the constitutional endorsement of denominationally controlled education, the protection of parental choice, the right of an individual child attending a publicly funded school not to have to attend religious instruction, the legal position of teachers in relation to matters of conscience and the impact on educational policy of the constitutional prohibitions on State endowment of religion and State discrimination on ground of religious profession, belief or status.

Article 42  

Article 42 clearly reflects Roman Catholic social teaching by emphasising the primacy of the marital family in relation to the education of children and by casting the State in a subordinate role. Thus section 1 acknowledges that the primary and natural educator  of the child is the family and recognises the right and duty of parents to provide for the religious, moral, intellectual, physical and social education of their children in accordance with their means. Section 2 further recognises that parents are free to provide such education at home, in private schools or in schools recognised or established by the State while Section 3.1 prohibits the State from obliging parents to send their children to State schools or to any particular type of school designated by the State.

The State’s duties in respect of education are set out in the remaining provisions of Article 42. Section 3.2 obliges the State to ensure that children receive a certain minimum moral, intellectual and social education. Understandably, the State cannot insist on a minimum religious education. Article 42.4 obliges the State to provide for free primary education. It goes on to impose a rather attenuated obligation on the State to supplement and assist private and corporate educational initiative but always with due regard for the parental rights, especially in relation to religious and moral formation.

Article 44

Two sections of Article 44 speak directly to the issue of education. Section 4 provides that State aid for schools shall not discriminate between schools under the management of different religious denominations. Moreover such legislation cannot affect prejudicially the right of any child to attend a school receiving public money without attending religious instruction at that school. Section 6 provides that the property of, inter alia, any educational institution shall not be taken from it except for necessary works of public utility and on payment of compensation.

Two other sections of Article 44, though not specifically addressing education, are nonetheless important elements in the overall context for constitutional policy on education and have featured in the jurisprudence in this area. Article 44.2.2 prohibits State endowment of religion while Article 44.2.3 prohibits the State from imposing any disabilities or making any discrimination on the ground of religious profession, belief or status. 

Denominationally controlled education
Article 42.4 obliges the State to provide for free primary education and from this duty, one can readily infer that children have a right to such education. In the leading case on the right to elementary education under Article 42.4, Crowley v Ireland, [1980] IR 102, it was also made clear that the State could support denominationally controlled education in discharging its obligation to provide for free primary education.   The Crowley case arose out of a dispute involving the Irish National Teachers Organisation and a school manager about the appointment of a principal teacher, which led to the closure through strike action of three national schools in Drimoleague parish. Action was brought on behalf of five of the 180 children who were without schooling for many months, claiming a declaration that, inter alia, the Minister was in breach of his duty under Article 42.4 in permitting these children to remain in this situation; an injunction was ultimately obtained from the High Court (and affirmed by the Supreme Court) ordering the Minister to provide transport for these pupils to schools in other districts, and, from the moment that this was done, McMahon J held that the Minister was discharging his obligations under the Constitution, but that up to that time he had been in breach of them.
This finding was however reversed by the Supreme Court (by a majority); Kenny J, with whom Henchy and Griffin JJ agreed, emphasised that the duty laid upon the State by Article 42.4 was not to ‘provide’, but to ‘provide for’ free primary education—a distinction which he thought was brought out by the Irish version. One significant implication of this distinction was that the Constitution endorsed the existing system of denominationally controlled primary school management. Having regard to this distinction, and to the history of education in Ireland in the nineteenth century, Kenny J noted that:
‘the enormous power which the control of education gives was denied to the State; there was interposed between the State and the child the manager or the committee or board of management.’ ([1980] IR 102 at 127)
(While Crowley was concerned with primary education, the courts have also accepted the constitutionality of denominationally controlled secondary education: see Campaign to Separate Church and State Ltd v Minister for Education [1998] 3 IR 321, [1998] 2 ILRM 81 and comments of Geoghegan J in Greally v Minister for Education (No 2) [1999] 1 IR 1, [1999] 2 ILRM 296).

For many years, the vast majority of parents were content to rely on the system of denominationally controlled education for the schooling of their children. However in more recent times, some parents have asserted their right to educate their children outside of this system either in non-denominational or multi-denominational schools.

Parental choice
Such parental choice is, of course, protected by the Constitution – see Article 42.2. However parental choice is not absolute, as is illustrated by the High Court decision in O’Shiel v Minister for Education, [1999] 2 IR 321, [1999] 2 ILRM 241. Here a group of parents who had set up their own primary school sought, inter alia, a declaration that the Minister should provide for free primary education at that school in accordance with the parents’ conscientious choice and lawful preference. In response, the State argued, inter alia, that it had discharged its constitutional obligation under Article 42.4 to provide for free primary education by funding fifteen recognised schools within a twelve mile radius of the plaintiffs’ school, that Article 42.4 did not impose an absolute obligation on the State to fund primary education and that the executive was entitled to determine which type of primary school should be eligible for public funding.
Laffoy J held that the concept of parental freedom of choice informed the entirety of Article 42 and that in funding primary education, the State must accommodate parental choice, thus precluding it from pursuing a ‘one-size fits all’ policy. She said,
‘In its entirety, [Article 42] is imbued with the concept of parental freedom of choice. While parents do not have the choice not to educate their children, it recognises that all parents do not have the same financial capacity to educate their children. It is in this overall context that the obligation is imposed on the State to “provide for free primary education”. In my view, it would pervert the clear intent of the Constitution to interpret that obligation as merely obliging the State to fund a single system of education which is on offer to parents on a “take it or leave it” basis. In the case of parents of limited or modest means unable to afford, or to afford without hardship, fees charged by private schools, it would render worthless the guarantee of freedom of parental choice, which is the fundamental precept of the Constitution. If the defendants’ stance—that it has discharged its constitutional obligations to the plaintiffs by providing financial aid for 15 denominational schools within a 12 mile radius of Cooleenbridge School—was tenable, it would render meaningless the guarantee of parental freedom of choice in the case of the parent plaintiffs. It is not tenable. Moreover, it is clear from the evidence that it is not the stance adopted by the Minister in practice, as the past recognition of multi-denominational schools and Gaeilscoileanna indicates.’ [1999] 2 IR 321 at 347, [1999] 2 ILRM 241 at 263
At the same time, the State was not constitutionally obliged to fund any proposal for primary education emanating from parents and could legitimately adopt reasonable criteria for identifying schools that would qualify for public funding.
‘Even though the State must have regard to the constitutional guarantee of parental freedom of choice in framing [a scheme for the disbursement of public funding in support of primary education], nonetheless it is proper for the State, and, indeed, I would say incumbent on the State, to incorporate in the scheme measures to ensure that need and viability are properly assessed and that there is accountability…

Fulfilment of the State’s constitutional obligations under Article 42.4 must take account of the parental freedom of choice guaranteed by Article 42, but it must be based on arrangements which have a rational foundation and prescribe proper criteria for eligibility which accord with the purpose of Article 42 and of the provisions of the Constitution generally.’ [1999] 2 IR 321 at 347–8, [1999] 2 ILRM 241 at 264
According to Laffoy J, the requirements that publicly funded schools only employ teachers with qualifications generally recognised by the State and that such schools employ teachers with qualifications that enable them to teach Irish to a reasonable standard were valid conditions having regard to the Constitution. 

The right of a pupil at a publicly funded school not to receive religious instruction 
Where the State’s duty to provide for free primary education is being discharged through financial support for a denominationally controlled school, that school must respect the right of individual pupils not to receive religious instruction – Article 44.2.4. To date, this provision has been considered by the courts in only one case. In Campaign to Separate Church and State Ltd v Minister for Education [1998] 3 IR 321, [1998] 2 ILRM 81, both Barrington and Keane JJ invoked Article 44.2.4 in support of the proposition that the public funding of denominational schools did not constitute an endowment of religion. According to Keane J (pp.360, 84):

‘[Article 44.2.4º] makes it clear beyond argument, not merely that the State is entitled to provide aid to schools under the management of different religious denominations, but that such schools may also include religious instruction as a subject in their curricula. It is subject to two qualifications; first, the legislation must not discriminate between schools under the management of different religious denominations and, secondly, it must respect the right of a child not to attend religious instruction in a school in receipt of public funds.’

Elaborating on this latter  point, Barrington J said that the Constitution distinguished between religious ‘education’ and religious ‘instruction’ and that the right of a child not to attend religious instruction at a publicly funded school did not protect that child from being influenced, to some degree, by the religious ethos of the school. This approach would clearly protect the display of religious artefacts in publicly-funded schools and possibly also the public funding of the integrated curriculum, i.e. a curriculum permeated by religious values, provided this does not constitute religious instruction as such.

Barrington J inferred one further proposition from Article 44.2.4º which may yet give rise to some difficulty. According to the judge, (PP.356, 100) the provision contemplated that:

‘if a school was in receipt of public funds any child, no matter what his religion, would be entitled to attend it. But such a child was to have the right not to attend any course of religious instruction at the school.’

By implication, a denominational school in receipt of public funding is not entitled to have regard to the factor of religion in its admission policy. But if denominational schools were unable to reserve places for members of their own faith this would surely defeat the purpose of such schools, especially in the case of religious minorities. (Note that the Equal Status Act 2000, s 7(3)(c) allows schools, including schools in receipt of public funding, to discriminate on grounds of religion in relation to admission policy where the objective of the school is to provide education in an environment which promotes certain religious values.)
Two constitutional principles are potentially in conflict here. On the one hand, one could argue that public funding of schools that discriminate on grounds of religion in relation to admissions policy implicates the State in religious discrimination contrary to Article 44.2.3º. On the other hand, the State is clearly free, under the Constitution, to finance denominationally controlled education and one could argue that the concept of denominationally controlled education necessarily assumes that schools should be free to have regard to religion in deciding what students to admit. Moreover one could also argue that State financial support for a discriminatory admissions policy is analogous to the legislative authorisation of religious discrimination by schools in employment policies which was upheld by the Supreme Court in Re Article 26 and the Employment Equality Bill 1996.

One might also question whether Article 44.2.4 was intended to recognise a right on the part of any child to attend a publicly funded school, which would appear to be Barrington J.’s understanding, or the narrower right to decline to attend religious instruction if admitted to such a school.

Consequently, it may be that Barrington J’s reading of the child’s right in Article 44.2.4º is overbroad and that some allowance may have to be made for the role of religion in the admissions policies of denominationally controlled schools.
Legal position of teachers on matters of conscience
The Constitution makes no explicit reference to the constitutional position of teachers on matters of conscience or, indeed, generally. Commenting extra-judicially on the teaching of religion in schools, Walsh J suggested that some accommodation must be made for the teacher who has a conscientious objection to teaching a particular religion but noted that:

‘it is doubtful if any teacher can be permitted to refuse to teach [religion] simply because he or she does not believe it, as distinct from having a conscientious objection to teaching it.’ 

In Flynn v Power [1985] ILRM 336, Costello J held that a teacher could be lawfully dismissed by a denominational school if her lifestyle was openly in conflict with the values which the school sought to promote. However there was no discussion of any constitutional dimension to this case.

The right of schools to discriminate on grounds of religion in employment policies is provided for by s.37(1) of the Employment Equality Act 1998 which provides:
A religious, educational or medical institution which is under the direction or control of a body established for religious purposes or whose objectives include the provision of services in an environment which promotes certain religious values shall not be taken to discriminate against a person for the purposes of this Part or Part II if—



(a)
it gives more favourable treatment, on the religion ground, to an employee or a prospective employee over that person where it is reasonable to do so in order to maintain the religious ethos of the institution, or



(b) 
it takes action which is reasonably necessary to prevent an employee or a prospective employee from undermining the religious ethos of the institution.

Note that this provision does not offer employers a defence against a claim of gender discrimination as s.37(1) does not apply in respect of Part III of the Act which deals with claims of that nature.
One may reasonably infer from In Re Article 26 and the Employment Equality Bill 1996 [1997] 2 IR 321 that s.37(1) passes constitutional muster. In that case, the Supreme Court was asked to rule on the constitutionality of, inter alia, ss 12 and 37(1) of the Employment Equality Bill 1996 which purported to allow certain vocational training bodies and certain employers to discriminate on grounds of religion in order to protect their religious ethos. The Supreme Court upheld both provisions on the ground that it is constitutionally permissible to discriminate on grounds of religious profession, belief or status if this is necessary to ‘give life and reality’ to the constitutional guarantee of freedom of religion. (The 1996 Bill was declared unconstitutional on other grounds but s.37(1) of the 1998 Act is virtually a verbatim reproduction of s.37(1) of the 1996 Bill.)
Much narrower protection for religious interests is provided for in Art.4(2) of EC Directive 2000/78/EC establishing a general framework for equal treatment in employment and occupation and which came into effect on 2 December 2003. It provides:

“Members States may maintain national legislation in force at the date of adoption of this Directive or provide for future legislation incorporating national practices existing at the date of adoption of this Directive pursuant to which, in the case of occupational activities within churches and other public or private organisations the ethos of which is based on religion or belief, a difference of treatment based on a person’s religion or belief shall not constitute discrimination where, by reason of the nature of these activities or of the context in which they are carried out, a person’s religion or belief constitute a genuine, legitimate and justified occupational requirement, having regard to the organisation’s ethos. This difference of treatment shall be implemented taking account of Member States’ constitutional provisions and principles, as well as the general principles of Community law, and should not justify discrimination on another ground.

Provided that its provisions are otherwise complied with, this Directive shall thus not prejudice the right of churches and other public or private organisations, the ethos of which is based on religion or belief, acting in conformity with national constitutions and laws, to require individuals working for them to act in good faith and with loyalty to the organisation’s ethos.” 

This would appear to be narrower than s.37 in two respects. First, one now has to show that, by virtue of the occupational activities of the employer or the context in which they are carried out, the employee's religion or belief constitutes a genuine, legitimate and justified occupational requirement, having regard to the employer's ethos.  Thus Bolger argues that "it will be necessary to show that a person's religion is a determining factor in her actual ability to discharge the duties of her job, rather than simply showing the employer's perception that such religion or belief is fitting in light of the organisation's ethos."   Second, the religious discrimination will only be upheld provided that it does not also constitute discrimination on any one of the other prohibited grounds in addition to gender. Thus, the dismissal of an openly homosexual teacher could not be justified under this provision as the dismissal would constitute sexual orientation discrimination. Perhaps surprisingly, the 2004 Act does not appear to amend s.37(1) to reflect these differences.

In Greally v Minister for Education (No 2) [1999] 1 IR 1, [1999] 2 ILRM 296 Geoghegan J upheld the constitutionality of a recruitment system for secondary school teachers that gave priority in the recruitment of teachers to second level Catholic schools to teachers who, inter alia, had taught for at least two years or more in the same Catholic school or three years or more in separate Catholic schools. According to the judge,
‘The State could not adopt a funding scheme for secondary teachers which had the effect of destroying the denominational nature of schools requiring funding. I believe that this particular view is warranted by a reading of Article 42 of the Constitution as a whole. It is true that by its express terms the Constitution only requires funding of primary education … But if the State in fact decides to fund secondary education by paying the salaries of teachers it cannot impose conditions to that funding which would effectively destroy the denominational nature of schools requiring such funding.’ [1999] 1 IR 1 at 10–11, [1999] 2 ILRM 296 at 304–5

Prohibition on religious endowment, religious discrimination by the State
The constitutional prohibitions on State endowment of religion and State discrimination on grounds of religious profession, belief or status contained in Article 44 are important elements in the backdrop to constitutional policy on education. An important feature of the jurisprudence on these principles to date is that in six of the twelve cases in this area, the courts indicated that these prohibitions have to be read subject to the protection of religious interests. The earlier cases in this series were concerned with religious practices (Observance of the Sabbath in Quinn’s Supermarket Ltd v Attorney General [1972] IR 1) and decisions of ecclesiastical authorities (Decision of the trustees of Maynooth College in McGrath and Ó Ruairc v Trustees of Maynooth College [1979] ILRM 166) but the more recent cases have broadened this category to embrace the promotion of social conditions which are conducive to, though not strictly necessary for, the fostering of religious beliefs (Employment policies discriminating on grounds of religion in Re Article 26 and the Employment Equality Bill 1996 [1997] 2 IR 321; Greally v Minister for Education (No 2) [1999] 1 IR 1, [1999] 2 ILRM 296 and Campaign to Separate Church and State Ltd. v Minister for Education [1998] 2 ILRM 81). 
Prohibition of religious endowment

The prohibition on endowment of religion contained in Article 44.2.2º has been considered by the Courts in the context of second level education in Campaign to Separate Church and State Ltd v Minister for Education [1998] 2 ILRM 81. In this case, the plaintiff company contended that State funding of chaplains in Roman Catholic and Church of Ireland community and comprehensive schools amounted to State endowment of religion. This funding had commenced in the early 1970s with the introduction of new comprehensive and community schools and was confined to the Roman Catholic Church and the Church of Ireland as they were the only denominations which had such schools.
After reviewing the historical background to Article 44.2.2º, and noting, in particular, that the Constitution was enacted at a time when the vast majority of secondary schools in the country were denominationally controlled, Barrington J (with whom Hamilton CJ, O’Flaherty and Denham JJ concurred) held, inter alia, that the payment of monies to a denominational school for educational purposes was not an endowment of religion within the meaning of Article 44.2.2º. The fact that State payment of the chaplains’ salaries indirectly benefited the churches in question (inasmuch as they did not have to spend their own monies on such purposes) was discounted by the judge who pointed out that the same argument could be made in relation to the State payment of teachers’ salaries at denominational schools and clearly the framers of the Constitution did not consider the latter payments to constitute an endowment of religion. 
Barrington J went on to point out that Article 42 contemplated children receiving religious education in schools recognised or established by the State but in accordance with the wishes of the parents. As we have already noted, he took the view that religious education in this sense was not the same as the ‘religious instruction’ referred to in Article 44.2.4º, the former being a much wider concept than the latter, and inasmuch as Article 44.2.4º guaranteed the right of a child not to have to attend religious instruction at a publicly funded school, it did not protect him from being influenced by the religious ethos of that school. Parents had the right to have religious education provided in the schools which their children attend and were not obliged to settle merely for religious ‘instruction’. The role of the chaplain helped to provide this extra dimension to the religious education of children and therefore:
‘the present system whereby the salaries of chaplains in community schools are paid by the State is merely a manifestation, under modern conditions, of principles which are recognised and approved by Articles 44 and 42 of the Constitution.’ (Pp358, 101)
Barrington J concluded his judgment by adding two caveats to his decision. First, the system of salaried chaplains had to be available to all community schools of whatever denomination on an equal basis in accordance with their needs and, second, it was constitutionally impermissible for a chaplain to instruct a child in a religion other than its own without the knowledge and consent of its parents.
In similar fashion, Keane J held that the prohibition on religious endowment ‘was not intended to render unlawful, at a stroke, the system of aid to denominational education, including where appropriate the payment of the salaries of members of religious communities, whose duties might well extend beyond religious instruction in the narrow sense to what in Article 42.4 of the Constitution was referred to as the ‘religious and moral formation’ of children.’ (Pp.365, 88) He went on to hold that if he was wrong in the view that State payment of school chaplains did not constitute even a prima facie endowment of religion, nonetheless such payments were constitutionally sanctioned, having regard to the recognition in Article 42.4 of the rights of parents in relation to the religious and moral formation of their children.
In addition to protecting the State funding of school chaplains, the reasoning in this case may also provide constitutional cover for the display of religious artefacts in publicly funded schools and for the public funding of a curriculum permeated by religious values, the ‘integrated curriculum’. However the reasoning is not without its difficulties. In the first place, it is at least as plausible an interpretation of the Constitution to argue that the non-endowment clause should be used to qualify the principle of State support for denominational education as it is to argue that the principle of State support for denominational education should be used to qualify the non-endowment clause. Indeed insofar as both Keane J in the Supreme Court and Costello J in the High Court relied upon Article 42.4 to qualify Article 44.2.2º, they were invoking a relatively weak obligation on the State to ‘endeavour to supplement and give reasonable aid to private and corporate educational initiative’ to qualify the more robust prohibition on State endowment of religion and it would arguably do less violence to the text of the Constitution to reverse the priority of these two provisions. At best, one would have to accept that the constitutional text is indeterminate on this point and yet the Supreme Court decision does not offer any compelling reason for adopting its preferred interpretation over the alternative contended for by the plaintiffs. 
Second, Article 42.4 is construed both by Costello J in the High Court and by the Supreme Court as obliging the State actively to assist parents, through the educational system, with the religious and moral formation of their children whereas one could plausibly construe the reference in Article 42.4 to the rights of parents in such matters as a restraint upon, rather than authorisation for, State activity. However, if the State is obliged actively to assist parents with the religious and moral formation of their children, it is arguable that the current system of funding chaplains in community and comprehensive schools is unconstitutional for two related reasons. First, the State does not assist all parents in this particular way but only those whose children attend selected schools and so the State is arguably failing adequately to discharge its obligations under Article 42.4. Second, the selected schools belong to only two religious denominations, raising the possibility of unlawful discrimination contrary to Article 44.2.3º. It is far from clear why, historical considerations apart, comprehensive and community schools should be singled out for such favourable treatment and if this arrangement is to be continued, it may be that, in order to avoid constitutional difficulties, State funded chaplains will have to be provided to other denominationally controlled schools. 
No religious discrimination
The impact of Article 44.2.3º in the field of primary and second level education has been considered by the courts in three cases, though each case concerned employment policies rather than educational policy per se. In the first of these, Mulloy v Minister for Education, [1975] IR 88 what was in issue was a set of Departmental Rules for the Payment of Incremental Salary to Secondary Teachers, made by the Minister in 1958, under which the Minister might allow incremental credit in respect of service under an approved arrangement ‘in certain under-developed countries on the continent of Africa’, but this credit was available in respect of such service only to ‘a recognised lay teacher’, and when the plaintiff, who had given such service but was also a priest of the Holy Ghost Congregation, was refused credit for his service in Nigeria by the Department of Education, he brought an action for a declaration that the rule in question was unconstitutional. The High Court and Supreme Court unanimously held with him. In the High Court, Butler J said, at pp.92-3:
‘It seems to me to be clear beyond argument that the terms of the scheme confining it to lay teachers do create a difference and do distinguish between them and teachers of a different religious status, namely, clerics such as the plaintiff. It is also clear that the ground of such discrimination is the difference in religious status.’
This view was affirmed by the whole Supreme Court. Walsh J cleared out of the way one possible source of misunderstanding:

‘[Article 44.2.3º] in my opinion, does not refer to “profession” in the sense that somebody is a religious in the religious life as a profession and the Irish text of the Constitution makes quite clear that what comes under the heading of “religious profession” is the particular religious faith which is professed by the person in question.’ [P.96]

He referred to the principle elaborated in the Quinn’s Supermarket case, and said, at pp.96-7:

‘The present case concerns the disposition of public funds on a basis which, if sustainable, enables a person who is not a religious to obtain greater financial reward than a person who is a religious and is otherwise doing the same work and is of equal status and length of service...If that were constitutionally possible it would enable the State to prefer religious to lay people, or vice versa, in a matter which is in no way concerned with the safeguarding or maintenance of the constitutional right to free practice of religion...In my view, the State is not permitted by the Constitution to do this. The reference to religious status, in both the Irish text and the English text of the Constitution, relates clearly to the position or rank of a person in terms of religion in relation to others either of the same religion or of another religion or to those of no religion at all. Thus it ensures that, no matter what is one’s religious profession or belief or status, the State shall not impose any disabilities upon or make any discrimination between persons because one happens to be a clergyman or a nun or a brother or a person holding rank or position in some religion which distinguishes him from other persons, whether or not they hold corresponding ranks in other religions or whether or not they profess any religion or have any religious belief, save where it is necessary to do so to implement the guarantee of freedom of religion and conscience already mentioned.’
In Greally v Minister for Education (No 2) [1999] 1 IR 1, [1999] 2 ILRM 296, the plaintiff complained that a system of recruiting teachers was contrary to, inter alia, Article 44.2.3º. By virtue of an agreement between the Association of Secondary Teachers of Ireland, the Catholic Managers’ Association and the Minister, priority in the recruitment of teachers to second level Catholic schools was given to members of what was called ‘the supplementary panel’. Membership of this panel was confined to registered secondary teachers who, inter alia, had taught for at least two years or more in the same Catholic school or three years or more in separate Catholic schools. The plaintiff did not qualify for membership as he did not have the requisite teaching experience in Catholic schools. Geoghegan J pointed out that the supplementary panel system was based on degrees of experience in Roman Catholic schools and not on religious profession, belief or status and so he rejected the argument that the system infringed Article 44.2.3º. He went to comment, obiter, that if the rule of the system that a clerical teacher could be replaced by a clerical teacher amounted to a prima facie infringement of Article 44.2.3º, it could not, in fact, be so regarded when read in the light of other constitutional articles, particularly those relating to education. Here the judge would appear to be alluding to the constitutional recognition of denominationally controlled education.
Finally, in Re Article 26 and the Employment Equality Bill 1996 [1997] 2 IR 321 the Supreme Court was asked to rule on the constitutionality of, inter alia, ss 12 and 37(1) of the Employment Equality Bill 1996 which purported to allow certain vocational training bodies and certain employers to discriminate on grounds of religion in order to protect their religious ethos. The Supreme Court upheld both provisions on the ground that it is constitutionally permissible to discriminate on grounds of religious profession, belief or status if this is necessary to ‘give life and reality’ to the constitutional guarantee of freedom of religion.

Conclusion
As mentioned at the outset, constitutional policy on education straddles an ideological fault-line within the Irish Constitution. As the power of the Catholic Church waned in recent times, this inherent tension has become more apparent in demands for change in the manner in which first and second level education is provided in this country. To date, the relatively limited jurisprudence on the constitutional guarantee of freedom of religion has identified the protection of religious interests as a priority objective, before which the principles of non-endowment  of religion by the State and non-discrimination on ground of religious profession, belief or status by the State must give way. However the reasoning of the Supreme Court in one of these cases, the Campaign to Separate Church and Ireland case, is open to question and it remains to be seen whether, in the future, the courts will strike the same balance as it has to date between the religious and liberal elements of the constitutional policy on education.
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