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1.
OVERVIEW:
Irish people have traditionally had a high regard for fair play and human rights.  Generally the Government has too. However, in my view, the value which we have placed on such rights in recent years has dropped dramatically.

In the run up to the General Election, substantial changes were made to our criminal law.  The changes were announced in a fanfare as a package necessary to deal with gangland crime.  This was manifestly untrue.  The changes impact on the investigation of thousands of offences never committed by gang lords.  Furthermore, it is patently clear that the changes were introduced to garner votes.  The main political parties vowed to outdo each other as being tough on crime. For a long time now it seems to me that politicians have failed to lead public opinion but to follow it. Consequently they were only delivering to the public what they believed the public wanted. 

The exercise failed.  They miscalculated. The votes never materialised. The public didn’t care.  
The changes amount to a serious diminution of human rights but this is not the way they are perceived.  The rights in question are seen not to be “our rights”, but rather the rights which belong to criminals, or people suspected to be criminals, a distinction that is increasingly blurred. This is a group with which the public has little empathy, and indeed, frequently, a deep seated resentment.  It goes without saying of course, that crime is seen as drug dealing and robbing banks etc. I dare say one good crooked land deal would yield a bigger gain than the value of all Dublin bills of indictment drawn over a single year. But you don’t see too many corrupt land dealers in the Circuit Criminal Court. 
The fact that the recent changes took place against a background of such deep seated apathy does, itself, I think, make a statement of how the high the issue of human rights and civil liberties ranks.  This inertia is a very recent development and, I think it is interesting to look at what might be the underlying cause.  
2.   The Changes
The Act has only become operative on a piecemeal basis. It is still too early to say how it will operate. 
The main changes and likely practical effects are
i) An accused, who advances facts at trial in his defence which he did not mention at police interview may be the subject of an adverse inference.  This will have the effect, in certain cases, of focusing the attention not on the strength of the prosecution case, but on how suspicious is it that the accused only made his defence at trial. Custody records indicate that solicitors visits to garda stations even in respect of serious offences usually don’t take more than ten or fifteen minutes. The main reason for this is that the standard advice given to a suspect is not to answer questions until the case against him is known. Now a solicitor will be expected to take full instructions from a client and advise him or her as to the most appropriate course of action. Advising answering questions may well incriminate (by putting at a crime scene for instance) but not exculpate. If a solicitor suggests not answering questions until further information is gathered a client’s defence of the charge later may be fatally jeopardised.  But there is also a resources issue. The unit cost of putting trained and highly skilled lawyers into garda stations to take comprehensive instructions in respect of an investigation which the client, who is frequently quite dysfunctional is high. Such an investment has not been made to date. And the Government are in no hurry to make that investment possible by for instance properly remunerating that work. The UK has a similar provision but there are significant differences. A solicitor is given a précis of the allegations against his client. The solicitor sits in on the interview. There is none of that here. This  creates a serious imbalance between the State and the accused. The general consensus is that innocent people have nothing to fear. But in a society in which the public has become increasingly weary and cynical of the sort of people who are routinely tried in the criminal courts the chances of an adverse inference been drawn increases dramatically. More guilty people will be convicted.  This is just. Equally innocent people will also be convicted. That is not. That is an unacceptable price. Section 32, of the Act provides that the Minister may introduce a new form of caution so that suspects will fully understand the effect of the change in the legislation. The entire Act was passed in a matter of weeks. Six months on nothing has been done. The election is over. Some gardai are reading out the entire section. Others are using the English caution. Most gardai are simply ignoring it. The Act also provides for inferences to be drawn from ones presence at a location or for items in ones possession. This provision already existed in the 1984 Act. It was never utilised. Why? I do not know. But it indicates a lack of interest in its utilitarian function. 
ii) The Act also provides for seven day detentions for murder offences where firearms have been used. The thinking behind this is difficult to fathom. Some of the people against whom this provision is directed are actually gangland figures. These are the very people who are least likely to participate in the interview process. A similar provision already exists in respect of suspected drug dealers. It was introduced in 1996. It is never used. Post Omagh the Offences Against the State Act 1998 was passed which allowed, inter alia, for three day detention periods. Again they are rarely used. To that extent it is pure window dressing. There are good reasons why the power is not invoked. There are only so many relevant questions to ask, and only so many times to usefully ask them. There is however a hidden effect which is difficult to quantify. The threat of holding someone for seven days may well induce people to make statements which they might otherwise not have made, and as we have seen statements of that calibre often prove unreliable and are at the centre of many miscarriage of justice cases. Very few if any of the garda stations have the facilities to deal with such lengthy stays. 
iii) The Act Scheduled in excess of 100 offences which now attract what are misleadingly called mandatory minimum jail sentences, subject to it being established that the accused has a previous history for committing these type of offences. As originally proposed the section purported to remove judicial discretion entirely. Far from targeting gang lords it would have ensured that recidivist drug addicts, themselves often vulnerable people went to jail for ten years regardless of their personal circumstances. It is true that in the end the Minister backed down and restored limited judicial discretion. This volte face occurred not as a result of anything the opposition parties did but as a result of widespread disquiet expressed outsdide the Dail. A letter signed by 250 barristers expressed serious concern at the speed of reform and the lack of debate preceding it. The Law Society was also vocal in expressing its concerns as was the Irish Human Rights Commission. The mandatory minimum sentences are not mandatory. The Oireacthas has proscribed that if certain conditions are met the judge still has a discretion. More often than not these pre-conditions are satisfied, and the judge is entitled if not obliged to exercise discretion in favour of the accused. Politicians frequently attack judges making claims that they are not following the law or the will of the Oireachtas. This line of attack snowballed in the run up to the election. There is nothing wrong with tension between the Oireachtas and the Courts. But attacking the judiciary, on a false premise for short term political gain is damaging. The public do not understand the nuances and are disillusioned and sometimes angry. The effect is pernicious. It suggests that the judiciary is not to be trusted. It undermines confidence in the judicial system. The enlargement of this jurisdiction will likely cause further damage. 
iv) There is also provision for the admission of a Chief Superintendent’s opinion that an accused should be denied bail. At present an ordinary guard can and does give this evidence. This is more window dressing. 
3. 
The Criminal Justice Act, 1984 – a contrast. 
Prior to the introduction of the Criminal Justice Act, 1984, the power of the gardai to investigate suspects was limited. Since then there has been a raft of legislation which codifies the circumstances under which the rights of citizens have been curtailed to make detecting crime easier. 
In retrospect those early provisions seem very tame indeed. It allowed for the detention of a suspect for a maximum of 12 hours and for him to be photographed and fingerprinted. It obliged an accused to give notice of an alibi prior to trial to allow the gardai to investigate it. Not everybody was in favour. There were mutterings about a “heavy gang” operating within the garda siochana. However such concerns were virtually the exclusive preserve of left wing magazines like Magill and In Dublin although the issue was also covered in papers like the Irish Times. The Birmingham Six, Guildford Four, Maguire Seven, Judith Ward and our own Nicky Kelly were all in jail. Suggesting that they were innocent, or using the more legally neutral terminology that the convictions might be unsafe, was not quite respectable and in some quarters was seen as positively subversive and seditious. The Heavy Gang stuff was mostly anecdotal. Some members of the force became quite notorious. However, hard evidence of actual or widespread wrongdoing was thin on the ground.

Nonetheless the Act was debated in the Oireachtas for 18 months. And furthermore it was a proper debate in which the public were involved. There was thirteen days at Committee stage in the Dail alone. And even at the end of that period the operation of the detention provisions was postponed for three years until the Garda Complaints Board was set up which was seen as a necessary check and balance.

The 2007 Act
The Bill was passed without any effective debate. After a bill is laid before the house it passes to the all important committee stage. The bill is supposed to be debated section by section and the opposition parties have an opportunity to put forward amendments. Incredible as it may seem this valuable time was squandered by the opposition who insisted on putting forward new amendments which would have made the bill even more draconian. They wanted to insert provisions which would have allowed the DPP to appeal acquittals in certain circumstances and to roll back the exclusionary rules of evidence jurisprudence which had been developed by the Supreme Court. As an exercise it was utterly futile. The amendments were never going to be passed. It was more electoral muscle flexing. The immediate knock on effect was that sections dealing with the infringement on the right to silence were not reached in the time allocated. So the sections were voted on without any debate whatsoever. The Bill then proceeded to the third and final stage known as the report stage. Usually this is used to tidy up the Bill. The politicians were stung by the criticism which was levelled at them for introducing such huge changes without any consideration. So they promised further debate at the report stage. The right to silence provision was debated for about twenty minutes. Reassurance was offered on the basis that similar provisions operated in England and Wales.  And that was it. The other changes did not fare much better and the standard of debate all round was poor and ill-informed.
Of course a lot has changed since the 1980s. There is more violent crime for one thing. Property prices may have soared but the price of human life has plummeted. Gangland murders which started as a trickle in 1994 are now a fact of life. The demand for illicit drugs has spawned a new form of criminal who is now very wealthy. His resources enable him to put many layers between him and his product. The damage caused by this trade in human misery is considerable. The angry reaction to the murder of innocents who are killed purely because they are in the vicinity of a target is understandable. As is the frustration which flows from reports that the gardai well know the identity of the main players but lack evidence to prosecute them. The situation undoubtedly calls for action. However, I do not believe that sufficiently explains why the Criminal Justice Act, 1984, was properly debated and the present Bill was not.  I am critical of the role of politicians but I do not believe that the buck necessarily stops there. 
The bleakness of the 1980s has given way to a prosperity which our parents would never have thought possible. It has brought many benefits. There is an unprecedented level of confidence. Consumerism is rampant. Paradigms have shifted. We are now it seems very Germanic in our attitude to regulation. Think how Garrett Fitzgerald as Taoiseach  would have fared introducing a smoking ban: he would have been laughed out of office. American in our attitude to money. The laid back Ireland of the hundred thousand welcomes has been replaced by a brashness which hitherto was lacking.  
For all the improvement in the bottom line many people complain of being too busy to get things done. In a country which spent so long in recession this is understandable. When the economic upturn came people worked hard on the basis that it might not last. But it has lasted much longer than anyone believed. 

These days politics is arguably much less about ideology. The last  election proved that electing a government was all about economic management. In many ways it was more like electing a board of directors and a CEO than a Government. In 1984 Ireland was populated by a people. Now it seems to me it is much more a collection of individuals. While the prosperity lasts the message from these individuals is that they pretty much want to be left alone by the State. Immediate requirements are paid for in cash. Cars, houses, education etc are paid for by borrowings. The same individuals are happy for the State to provide roads, hospitals and infrastructure from funds drawn from the central fund. After that they don’t want to know. 

Meanwhile the profile of the offender before the Dublin Circuit Criminal Court resonates with depressing familiarity. Violent and dysfunctional home. Substance abuse early teens. No formal educational qualifications. No employment record. Low self esteem. There is of course nothing particularly new about the profile. It is multi generational. It has been around in its present form for thirty years. 
There are differences. In my early years at the bar a plea in mitigation might have been  built around the loss of a job, the inability over the following months to secure new employment resulting in depression and self doubt which set about a chain reaction. A promise of work could keep a man out of jail. It almost sounds quaint but given the cyclical nature of economies it will come around again. This is the group against whom criminal legislation is used day in day out. It seems to me that the gap between this group and the rest of society is widening. That accounts for the apathy. In the meantime we consign people to jails where there is no strategy for rehabilitation. Year in year out the late Mr. Justice Kinlen produced an annual report decrying the scandalous conditions which persist. In particular he highlighted the moral turpitude in sending young offenders to a Victorian establishment like St. Patricks institution. I recently attended there for a professional visit. The visiting area was receiving a makeover. Plastic windows were being inserted between prisoner and family. The prison officer commented off the cuff that they (the government, ie us) wanted to treat them like animals. The policy behind  screened visits for seventeen year olds is a disgrace. You will not hear too much clamour about it. So long as the diminution of rights is seen only as a diminution of someone else’s right the divisions will deepen.  The Criminal Justice system will be less humane. We will all be the poorer. And we will in the long run pay a price. 
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