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Background to the Criminal Justice Bill 2004
The original Scheme of the Criminal Justice Bill 2003 was approved by Government in July 2003 and referred to the IHRC under section 8(b) of the Human Rights Commission Act 2000 by the Minister for Justice, Equality and Law Reform on 27th August 2003.  The four main reform proposals contained in the original Scheme of the Bill which the Commission focused on were: the extension of the power of gardaí to issue search warrants; the provision for increased periods of detention; the extension of the power to take bodily samples; and the power of the Director of Public Prosecutions (D.P.P.) or the Attorney General (A.G.) to take prosecution appeals.  The IHRC submitted its observations on the Scheme of the Bill to the Minister for Justice, Equality and Law Reform on 14th January 2004.  

The Minister referred additional Heads of Bill to the Commission under section 8(b) of the Human Rights Commission Act 2000 on 20th April 2004.  These additional Heads of Bill contained proposals to allow for the admissibility of certain out of court witness statements where a witness refuses to give evidence, denies making a statement, or contradicts and earlier statement.  The Minister published the Criminal Justice Bill 2004 on 6th July 2004, before the IHRC had submitted its observations on these additional Heads of Bill.  The IHRC issued its observations on the Criminal Justice Bill 2004 on 29th October 2004, incorporating its views on the additional Heads of Bill.  In those observations the IHRC stated:

“[T]he Commission regrets that the Criminal Justice Bill 2004 as published does not reflect the recommendations made by the Commission in relation to the [original] Scheme of the Criminal Justice Bill.  Furthermore, the Commission regrets that the Department of Justice, Equality and Law Reform published the Criminal Justice Bill 2004 without considering the Commission’s views on the additional heads of Bill having referred the Bill to the Commission under section 8(b) of the Human Rights Commission Act 2000. …”

In those observations the IHRC also made the following general point of principle in relation to criminal justice legislation:

“[T]he Commission believes that all legislative proposals to increase the powers of the Garda Síochána should be subject to careful scrutiny in order to ensure that the correct balance is struck between, on the one hand, the rights of everyone in society to have a police service capable of effectively detecting and prosecuting crime and, on the other hand, the rights of the individual to the enjoyment of the full range of his or her human rights and freedoms.  A central pillar of human rights law is that any interference with individual rights must be justified by demonstrating that the interference is in pursuit of a legitimate aim, and that the interference is proportionate to the achievement of that aim.  Furthermore, adequate and effective safeguards should be in place to ensure that the rights of the individual are not interfered with arbitrarily or unjustifiably.”

On 22nd November 2005 the Minister referred further Proposals for Amendments to the Criminal Justice Bill 2004 to the IHRC under section 8(b), which are the subject of the present observations.  The IHRC understands that the Minister’s intention is to introduce these amendments at Committee Stage in the Dáil at the earliest opportunity.  

General Concerns 

Many of the legal issues contained in the present Proposals for Amendment raise questions similar to the concerns expressed in the IHRC’s earlier submissions on tis Bill.  However, some of the issues contained here raise new and complex issues; therefore these observations are described as preliminary in nature as the IHRC believes that more time would be required to consider them in detail.

In this regard the IHRC regrets the manner in which these amendments are being brought forward, particularly with reference to the long germination period of this legislation.  In the view of the IHRC, bringing forward substantial amendments of this scale at the Committee Stage of the legislative process inhibits the proper consideration of the issues by the IHRC and by the Oireachtas, as the effect of introducing substantive changes in this way is to circumvent the earlier legislative stages.  This question of how legislation which raises substantial human rights issues is processed by the Oireachtas is of wider significance, and the IHRC has raised concerns of this type previously in relation to other legislative proposals.
  Despite the short time frame involved in considering the present proposals, the IHRC hopes that these preliminary observations may be of some assistance to the Minister.  Nevertheless, at this point we would urge the Minister to allow more time for consideration of the issues and for consultation with interested parties.
Part 1 – Organised Crime

1.1
Summary of the reforms proposed
The main purpose behind Part 1 of the Proposals for Amendments is to provide for an offence of participation in a criminal organisation and a number of other related offences pursuant to the UN Convention on Transnational Organised Crime
 and the EU Joint Action on participation in a criminal organisation.
  The IHRC notes that while these agreements constitute valid obligations on the State, Ireland has substantial discretion in how the broad provisions contained there in are implemented in domestic law.  The proposals contained in Part 1 are also partly based on elements of the Canadian Criminal Code.  Heads 5-11 contain mainly technical provisions relating to procedures under the proposed new offences, liability for bodies corporate, guarantees against double jeopardy and consequential amendments to existing statutes.
1.1.1
Definition of a criminal organisation
Head 1 defines a “criminal organisation” as follows:

“Criminal Organisations means a group however organised that

(a) is composed of three or more persons

(b) is established over a period of time

(c) has as one of its main purposes or main activities the facilitation or commission of one or more serious offences

but does not include a group formed randomly for the immediate commission of a single offence.”

A “serious offence” is defined as an offence punishable by imprisonment for 4 or 5 years or more (the proposals leave the precise period to be decided).  This category of offences is very broad and includes such offences as larceny.

The definition of a criminal organisation in Head 1 is different from, and it would appear more expansive than, the definition contained in the United Nations Convention against Transnational Organised Crime
 and the EU Joint Action
.  In common with the UN definition the definition proposed requires that the organisation be established for a “period of time” and should be composed of 3 or more persons (the EU only requires 2 or more persons).  However, unlike the UN and EU definitions, there is no requirement that the organisation be a ‘structured’ organisation.  Moreover, unlike the UN and EU definitions, there is no requirement that the members of the organisation should act in concert with a view to committing an offence or a number of offences.  In the definition currently proposed the persons who constitute the “group” need not share a crime-related objective or any other common objective or purpose.  Finally, there is no requirement under the proposed definition that the serious offence committed by the criminal organisation is done for the purpose of gain, financial or otherwise.

No explanation is provided in the notes accompanying the proposed Heads as to why the Government considers it necessary to adopt an alternative definition than that adopted at the EU and UN levels.  The note to Head 1 states that it is possible to limit the scope of the offences in Heads 3 and 4 by providing that the offences must be committed for financial or material benefit.  However, Head 3 only briefly mentions the element of material benefit in relation to the factors that the judge or jury may consider in assessing the knowledge or intention of the accused person.  Head 4 does not incorporate the element of material benefit.

Head 1 does not create an offence of being part of a criminal organisation, but rather the offences proposed under Heads 3 and 4 relate to participating or assisting in the activities of a criminal organisation which is engaged in committing serious offences.  In this sense, the proposals can be contrasted with the provisions in the Offences Against the State Act which make it an offence to be part of an illegal organisation.

1.1.2
Offence of Conspiracy
The purpose of Head 2 is to give effect to the “conspiracy” provisions of Article 2 of the EU Joint Action on participation in a criminal organisation and of Article 5 of the UN Convention on Transnational Organised Crime.  The note states that at present the common law offence of conspiracy covers conspiracies committed abroad relating to an act in the State but not conspiracies committed in the State relating to an offence to be committed abroad.  Therefore, Head 2 provides that where a person conspires, inside or outside the State, with one or more persons (i) to do an act in the State which would constitute a serious offence; or (ii) to do an act in a place outside the State, and which if done would constitute a serious offence under the law of that place and would constitute a serious offence under Irish law; he or she shall be guilty of an offence.  The offence of conspiracy to commit an offence outside the State is further limited to the following circumstances:

· Where the offence, the object of the conspiracy, was committed or was intended to be committed in the State, or against a citizen of the State, or against a stateless person habitually resident in the State;

· Where the conspiracy is committed on board an Irish ship;

· Where the conspiracy is committed on an aircraft registered in the State;

· Where the conspiracy is committed by an Irish citizen or a stateless person habitually resident in the State.

The Note to the Head also indicates that the offence covered under this Head is not a full restatement of the common law offence of conspiracy in that it relates only to serious substantive offences and does not cover areas such as the common law offence of conspiracy to corrupt public morals.

1.1.3
Offence of knowingly contributing to or participating in any activity of a 
criminal organisation 
Head 3 proposes to create an offence of contributing to or participating in organised crime and incorporates the definition of a “criminal organisation” proposed in Head 1.  This Head provides that a person who, by act or omission, knowingly contributes to or participates in any activity of a criminal organisation (as previously defined) for the purpose of enhancing the ability of, or facilitating that organisation to commit or attempt to commit a serious offence in the State or in a place outside the State is guilty of an offence.  Head 1 specifies that facilitation of an offence does not require knowledge of a particular offence the commission of which is facilitated, or that an offence actually be committed.
This offence also extends to acts or omissions committed outside the State, in relation to a serious offence committed or attempted in the State, and to acts or omissions committed in the State relating to offences committed or attempted in another State.  Where the serious offence in question is committed or attempted outside the State it must be a serious offence under the law of that State and a serious offence under Irish law.  It is proposed that a person found guilty of this new offence will be liable to conviction on indictment to a fine or to imprisonment for a term not exceeding five years, or to both.

Head 3 specifies a number of details that the prosecution will not be required to prove in order to prove that an offence has been committed.  The prosecution does not have to prove that the criminal organisation actually committed or attempted to commit a serious offence.  Neither does the prosecution does not have to prove that the participation or contribution of the accused actually enhanced the ability of, or facilitated, the criminal organisation to commit or attempt to the commit a serious offence and the prosecution does not have to prove the accused knew the specific nature of any offence that may have been committed or attempted.

In addition, this Head provides that in assessing the knowledge or intention of a person the court (or the jury as the case may be) may consider the following factors:

1. Whether the accused uses a name, word, symbol or other representation that identifies, or is associated with, the criminal organisation;

2. Whether the accused receives any benefit from the criminal organisation;

3. Whether the accused repeatedly engages in activities at the instruction of any of the persons who constitute the criminal organisation.

1.1.4
Offence of committing an indictable offence for the benefit of, at the 
direction of, or in association with a criminal organisation

Head 4 provides that every person who commits an indictable offence for the benefit of, at the direction of, or in association with, a criminal organisation, is guilty of an indictable offence and liable on conviction to a fine or imprisonment for a term not exceeding ten years, or to both.  In a prosecution for this offence it is proposed that it will not be necessary for the prosecutor to prove that the accused knew the identity of any of the persons who constitute the criminal organisation.  This head is based on section 467.12 of the Canadian Criminal Code. 
1.2
Relevant human rights standards and analysis
1.2.1
Certainty of law
The most relevant constitutional standard to the proposed amendments contained in Part 1 is the rule that laws should be void where they are too vague or ambiguous.  Article 38.1 of the Irish Constitution provides that “no person shall be tried on any criminal charge save in due course of law”.  In King v. Attorney General
 Kenny J. stated that,

“It is a fundamental feature of our system of government by law (and not by decree or diktat) that citizens may be convicted only of offences which have been specified with precision by the judges who made the common law, or of offences which, created by statute, are expressed without ambiguity…”.

In that case, the phrases “suspected person” and “reputed thief” were deemed so uncertain that they could not form the foundation for a criminal offence.  In the present context the concept of “criminal organisation” as defined in the Act may present similar difficulties.  In its submission before the Joint Committee on Equality, Defence and Women’s Rights
 the IHRC dealt briefly with the question of the definition of a criminal gang.  In that submission the IHRC urged caution about legislatively defining a criminal gang, pointing out that there is a significant difference between a criminal gang and an organisation like the IRA, which is named in legislation, has a clear structure, is a coherent organisation and whose members are sworn in.  The IHRC also expressed the view that the concept of a criminal gang is very loose and questioned whether a definition would extend to major drug dealers down to robbers who organise to steal handbags.

1.2.2
Foreseeability of the law
Articles 6, 8, 9, 10 and 11 of the ECHR, which protect the rights to liberty; private and family life; thought, conscience and religion; expression and assembly and association respectively, also require that any interference with these rights must be “in accordance with the law” or “prescribed by law”.  The European Court of Human Rights has established a threefold test for determining whether an interference with these rights is in accordance with law.  First, it must be established that the interference with the Convention right has some basis in national law.  Secondly, the law must be accessible; and thirdly, the law must be formulated in such a way that a person can foresee, to a degree that is reasonable in the circumstances, the consequences which a given action will entail.  This is known as the test of foreseeability.

There is a close relationship between the concepts of legal certainty and legal foreseeability.  While the requirement of foreseeability was not designed to require that statutes be so precise that no interpretation would be necessary, a certain level of clarity is required.  The case of Steel and Others v. United Kingdom
 concerned the imposition of a requirement to be bound over to keep the peace on those charged with, and convicted of, breaches of the peace which it considered to be vague and general terms.  In Hashman and Harrup
, the Court also considered whether binding over to keep the peace as a means of controlling anti-social behaviour was “prescribed by law”.  The Court observed that,  

“A norm cannot be regarded as a “law” unless it is formulated with sufficient precision to enable the citizen to regulate his conduct.  At the same time, whilst certainty in the law is highly desirable, it may bring in its train excessive rigidity and the law must be able to keep pace with changing circumstances. The level of precision required of domestic legislation – which cannot in any case provide for every eventuality – depends to a considerable degree on the content of the instrument in question, the field it is designed to cover and the number and status of those to whom it is addressed…”.

In this case the Court concluded that the law was too vague, the binding over orders were not in the nature of a sanction for past unlawful conduct, and the notion of conduct contra bonos mores was too vague to meet the requirement of predictability of application. 
1.2.3
Freedom of association

In relation to Article 11 of the ECHR, restrictions on the broad right to freedom of assembly and freedom of association must be lawful and necessary in a democratic society and must be in pursuit of national security or public safety, the protection public health or morals or for the protection of the rights and freedoms of others.  While the purpose of the present proposals is to target the criminal activities of particular groups, a question may arise in relation to whether the punitive measures associated with a groups being considered as a criminal organisation might impact on persons who are part of political or social groups which might have a subsidiary function unknown to the person in question that might fall within the broad category of criminal activities.
1.2.4
Existing common law and statutory offences
In the view of the IHRC, there already exist extensive offences to cover much of the type of behaviour contemplated in Heads 2, 3 and 4; in particular the common law offence of conspiracy and the offences of aiding, abetting, counselling or procuring the commission of a crime.  At present, it is an indictable offence at common law for two or more persons to agree to commit an unlawful act.  In general, the maximum sentence applicable to a conspiracy to commit a statutory offence cannot exceed that applicable to the substantive offence.  Moreover, section 7(1) of the Criminal Law Act 1997 provides that any person who aids, abets, counsels or procures the commission of an indictable offence shall be liable to be indicted, tried and punished as a principal offender.  The indictment and penalty for these offences match the offence committed or attempted.  Section 7(2) provides that it is an offence to act with intent to impede the apprehension or prosecution of a person where that person knows or believes the person to be guilty of an arrestable offence.  The penalties imposed against a person for an offence under section 7(2) are fixed by reference to the offence committed by the principal offender.

The IHRC notes that, while there are some similarities, there are also important distinctions between the system of proscribing organisations as unlawful under the Offences Against the State Acts and the system proposed here.  The most important distinction is that existing provisions of the Offences Against the State Act have a clear political dimension, which makes it illegal to be a member of an unlawful organisation where the purpose of the organisation is to engage in subversive activity designed to undermine the security of the State.  The Offences Against the State Acts also grants the Government powers to declare an organisation to be unlawful and to make suppression orders in respect of unlawful organisations.

Moreover, the definition of an unlawful organisation under the Acts is also narrower than the proposed definition in a number of other respects.  Section 18 defines an “unlawful organisation” as any organisation which: 

“(a) engages in, promotes, encourages, or advocates the commission of treason or any activity of a treasonable nature, or

(b) advocates, encourages, or attempts the procuring by force, violence, or other unconstitutional means of an alteration of the Constitution, or

(c) raises or maintains or attempts to raise or maintain a military or armed force in contravention of the Constitution or without constitutional authority, or, 

(d) engages in, promotes, encourages, or advocates the commission of any criminal offence or the obstruction of or interference with the administration of justice or the enforcement of the law, or

(e) engages in, promotes, encourages or advocates the attainment of any particular object, lawful or unlawful, by violent, criminal, or other unlawful means, or

(f) promotes, encourages, or advocates the non-payment of moneys payable to the Central Fund or any other public fund or the non-payment of local taxation.”

In section 2 of the Act ‘organisation’ is defined to include associations, societies, and other organisations or combinations of persons of whatsoever nature or kind, whether the organisation is known or not by a distinctive name.  Subsection 21(3) provides that it is a defence for a person charged with the offence of membership of an unlawful organisation to show that he or she did not know that such organisation was unlawful or that as soon as reasonably possible after he or she became aware of the real nature of the organisation or of the making of a suppression order in relation to the organisation he or she ceased to be a member of the organisation.  A person found guilty of the offence of membership of an unlawful organisation is liable on summary conviction to a fine or imprisonment for 3 months and on indictment to a fine or imprisonment for 2 years.

1.2.5
Precedent of the Canadian criminal code

The definition of a criminal organisation proposed in the Head 1 is based on section 467.1 of the Canadian Criminal Code.  Under section 467.1(1) a criminal organisation is defined as a group “however organised” that,

(a) is composed of three or more persons in or outside Canada;

(b) has one of its main purposes or main activities the facilitation or commission of one or more serious offences that, if committed, would likely result in the direct or indirect receipt of a material benefit, including a financial benefit, by the group or by any of the persons who constitute the group.

Significantly, the Supreme Court of British Columbia has recently found section 467.13, as it incorporates the definition of a criminal organisation in section 467.1, to be in violation of section 7 of the Canadian Charter of Rights and Freedoms.
  Section 467.13 of the Canadian Criminal Code prohibits a person who is one of the group of persons which constitutes a criminal organisation from instructing, directly or indirectly, any person to commit an offence for the benefit of, at the direction of, or in association with the criminal organisation.  This offence attracts a maximum sentence of life imprisonment.  The Court explored the definition of a criminal organisation in the Canadian Criminal Code and observed that under this definition the boundaries of membership of the “group” are not clearly delineated.  Justice H.  Holmes observed that the term “group, however organised” standing alone has a potentially vast field of application.  She noted that under Canadian law this term is subject to a number of conditions in relation to size and the condition that one of the main purposes or main activities of the group is the facilitation or commission of a serious offence.  However, in relation to the phrase “activity”, the judge noted that a group may engage in a main activity unrelated to the characterising purpose or feature of the group.  Therefore, the definition does not require a nexus between the characteristic of the group and the serious offence or activity in which it engages.  Justice H. Holmes contrasted this with the UN definition which refers several times to the purpose of committing serious crime as bringing together the members of the group.  

The Court observed that there may be many circumstances in which a person is fully aware of the existence of a group that devotes itself to serious crime but is unaware that he or she may be considered part of that group.  This is especially so where that person engages in crime at the periphery of the serious crime to which the group is dedicated.  The Court concluded that section 467.13, together with the section 467.1(1) definition of “criminal organisation”, does not provide a meaningful basis for a person to determine whether he or she is one of the persons who constitute a criminal organisation “group” and do not provide the necessary guidance to law enforcement officials.
  In this regard the IHRC also notes that particular problems may arise in relation to multi-dimensional groups, where a person is aware that they are part of or assisting an organisation which has an overt and legal political or social purpose, but which may also have an illegal or criminal purpose which that person is not aware of.

1.2.6
Guarantee against retrospectivity and the criminal law
Both Article 15.5 of the Irish Constitution and Article 7 of the ECHR contain guarantees against the imposition of criminal sanctions on persons for offences that were not criminal offences at the time of their commission.  In the present circumstances the imposition of liability for committing an offence related to a criminal organisation, where the decision to define the organisation has taken place at some subsequent point in time may also be regarded as a form of ex post facto imposition of criminal liability.
1.3
Conclusions and recommendations
As a general point, the IHRC questions whether these proposals to define a criminal organisation in law and to create the three new offences proposed, two of which incorporate the definition of a criminal organisation are either necessary or proportionate responses to the problem of organised crime.   The IHRC is of the view that the activity which is targeted here is already subject to appropriate criminal sanction, through existing common law and statute which prohibit conspiracy to commit an offence and prohibit the aiding, abetting, counselling or procuring of an offence.
Moreover, it would appear that the penalties proposed in relation to the offences under Heads 3 and 4 are more onerous than the penalties currently imposed in cases involving conspiracy or offences involving those who are complicit in carrying out the offence.  The IHRC questions whether it is necessary and proportionate to impose more onerous penalties on persons who commit an offence where they have what may be a loose association with a criminal organisation.
The IHRC is concerned that the proposed definition of a criminal organisation is based on the Canadian Criminal Code and is a broader and looser definition than required under the UN Convention on Transnational Organised Crime and the EU Joint Position.  The IHRC is of the view that some of the core concepts contained in both the UN and EU definitions are absent in the definition proposed which is very expansive.  In particular, there is no requirement that the organisation should be a structured organisation, or that the members of the organisation should act in concert with a view to committing an offence for the purpose of gain, financial or otherwise.  The failure to include these core concepts makes the definition so wide-ranging that it could potentially include a broad category of persons who are on the periphery of a criminal organisation.  Such a person may be aware of the existence of the organisation, may participate in one of its main purposes or activities, but may not regard themselves and not be regarded by others involved as being a member of the criminal organisation.  If legislative provisions are to be adopted in relation to membership of a criminal organisation despite the concerns raised by the IHRC, the IHRC recommends that the definition of a criminal organisation should be in line with the definition contained in the UN Convention and the EU Joint Position.
In the view of the IHRC, the definition of the offences under Heads 3 and 4, as they incorporate the definition of a criminal organisation contained in Head 1, are not sufficiently precise to enable a person to foresee the consequences of his or her actions.  In particular, the IHRC is of the opinion that the criteria outlined by which a court can assess the knowledge or intention of the accused under Head 3(3) raises some questions.  It is proposed that, where the accused repeatedly engages in activities at the instruction of any of the persons who constitute the criminal organisation, this may be considered as tending to prove that the accused knowingly contributed to or participated in activities of a criminal organisation in order to facilitate that organisation to commit or attempt to commit a serious offence.  There is no requirement that the accused should know that the person from whom they are taking instructions forms part of a criminal organisation.  Similarly, there is no requirement that the person giving the instructions to the accused should know that he or she is part or could be considered part of a criminal organisation or that he or she is giving instructions on behalf of a criminal organisation.  In this regard the proposals represent a significant deviation from ordinary mens rea requirements.
In contrast to Head 3, the offence defined in Head 4 requires that the accused actually commits an indictable offence “for the benefit of, at the direction of, or in association with” a criminal organisation.  This offence could attract a penalty of up to 10 years. The IHRC observes that these terms are loose and vague and that this proposal raises the question of whether it is necessary and proportionate to impose a more severe sentence on an individual who commits an indictable offence because they have committed it in some loose association with a criminal organisation.  Moreover, where the offence is committed “at the direction of a criminal organisation” there is no requirement in that the accused should know that the person who has directed him or her to carry out the offence is a member of a criminal organisation, or that the person giving the directions should be aware that they themselves are a member of a criminal organisation and are giving instructions on behalf of that organisation.  In fact, the prosecution is not required to prove that the accused knew the identity of any of the persons who constitute the criminal organisation.  Again these proposals represent a significant deviation from ordinary mens rea requirements.
Finally the IHRC believes that any broad definition of a criminal organisation may raise issues in relation to the right to freedom of association under Article 11 of the ECHR, particularly in relation to groups that have a legitimate political or social function, but which may also, unknown to persons associated with that group, be engaged in activities that might be deemed criminal.
Part 2 - Drug Offences
2.1
Summary of the reforms proposed
Part 2 of the Proposals for Amendments propose to amend certain sections of the Misuse of Drugs Act 1977 (as amended by the Criminal Justice Act 1999), mainly in order to add additional grounds to the mandatory sentencing guidelines that currently exist in relation to drugs offences.

2.1.1
Sentencing guidelines in relation to mandatory sentences for drug 
offences
Head 12 proposes to amend section 27 of the 1977 Act (as amended by section 5 of the 1999 Act) by the insertion of the requirement that, in considering the exceptions to the 10 year mandatory sentence contained in subsection 27(3C) of the 1977 Act, the Court may also take into account whether the person has had a previous conviction for drug trafficking.  Head 13 proposes to insert a further subsection (3CCC) into section 27 of the 1977 Act.  This Head proposes that, in considering the sentencing provisions of section 27 in relation to an offence under section 15A (an offence relating to the possession of drugs with the value of £10,000 (€13,000) or more), the Court shall consider a person’s previous convictions for drug trafficking offences, as a factor in considering the appropriateness of a mandatory minimum sentence of 10 years or any other sentence up to life imprisonment.  Paragraph (b) of this subsection clarifies that this proposed amendment is without prejudice to the applicability of the 10 year mandatory minimum to persons who are convicted of an offence under section 15A.

The exceptions to a mandatory 10 year sentence for a section 15A offence specified in section 27(3C) are already extremely limited.  The Court can only decide not to apply the 10 year mandatory sentence where it is satisfied that there are exceptional and specific circumstances, relating to the offence or the person convicted of the offence, which would make a sentence of not less than 10 years unjust in all the circumstances.  The proposed amendments under discussion seek to further limit the discretion of the Courts in this area by requiring the Courts to take into consideration the convicted persons previous convictions for drug trafficking offences.  

2.1.2 New offences of importing drugs over a certain value

Head 15 proposes to create a new offence under section 15A of the 1977 Act of importing controlled drugs where the market value of the controlled drug or the aggregate market values of the controlled drugs amounts to €13,000 or more.  By including this as an offence under section 15A the intention is to extend the mandatory minimum sentencing provision to the offence of importation.  This offence will become a section 15A offence and will attract the maximum life sentence and minimum mandatory 10 year sentence provided for in section 27 of the 1977 Act. 

2.1.3
Valuation of drugs and mens rea
Head 15A proposes to insert a new subsection into section 15A of the 1977 Act to the effect that it will not be necessary for the prosecution to prove that a person charged with an offence relating to the possession of drugs under section 15A of the Misuse of Drugs Act 1977, knew or was reckless to the fact that the value of the drugs in his or her possession to be a value of €13,000 or more.  This proposal clarifies that there is no element of intention attached to the question of how valuable the drugs in question are.  Under section 4 of the Criminal Justice Act 1999, “market value”, in relation to a controlled drug, means the price that the drug could be expected to fetch on the market for the unlawful sale or supply of controlled drugs.  The same section provides that if a court is satisfied that a member of the Garda Síochána or an officer of customs and excise has knowledge of the unlawful sale or supply of controlled drugs, they shall be entitled in any proceedings for an offence under this section to be heard and to give evidence as to market value of the drugs in question.  

2.1.4
Hearing of sentencing proceedings in camera
Head 14 proposes to amend section 27 of the 1977 Act by the insertion of a new subsection (3K).  This Head proposes that in the course of proceedings, including proceedings on appeal, in relation to the sentencing of a person convicted of an offence under section 15A of the 1977 Act, the prosecutor may make an application that the proceedings be heard in camera.  This draft head is modelled upon section 29 of the Criminal Procedure Act 1967 which allows for the hearing of a part of the proceedings in relation to certain bail applications to be held in camera in certain circumstances.  The draft Head provides that the test for this purpose shall be the safety of the convicted person and/or possible interference with the work of the Gardaí in the investigation of offences.  The Head also provides that the Court in giving its reasoning behind the sentence imposed should have regard to the fact that an order has been made and shall not make any reference which would be prejudicial to the safety of the convicted person or would interfere with the proper investigation of offences.   
2.1.5
Offence of supplying a controlled drug into a prison or place of detention
Head 16 proposes to create as a new offence the supply of controlled drugs into a prison or place of detention.  Head 16(1) provides that a person shall be guilty of an offence where a person, without lawful authority, brings or attempts to bring any controlled drug into or out of a prison; where a person places or attempts to place, throw or project any controlled drug in or into a prison; where a person places or attempts to place, throw or project any controlled drug in any place outside the prison with the intent that it shall come into the possession of any person in the prison; and where a person, while in the vicinity of a prison, has in his or her possession a controlled drug with the intention of committing any of the previous mentioned acts.  In the situation where a person is found in the vicinity of a prison in possession of a controlled drug and where the court or jury having regard to all the circumstances including the person’s proximity to the prison, the packaging of the drug and the time of day or night, thinks it reasonable to do so, it may regard possession of the drug as sufficient evidence of intent to commit the three other offences listed. 

2.2
Relevant human rights standards and analysis
2.2.1 
Proportionality 
The leading case in relation to constitutional requirements around sentencing is Cox v. Ireland.
  In this case the Supreme Court invalidated section 34 of the Offences Against the State Act 1939.  This section provided for the mandatory loss of office, pension and other emoluments in respect of all public servants convicted of scheduled offences in the Special Criminal Court.  While Finlay CJ acknowledged that the State was entitled “for the protection of public peace and order” by its laws “to provide onerous and far-reaching penalties and forfeitures imposed as a major deterrent to the commission of crimes threatening such peace and order and State authority”, the State’s obligation to protect and vindicate constitutional rights meant that such penalties must be neither arbitrary nor disproportionate in their operation.  The Court concluded that the provision was invalid as “impermissibly wide and indiscriminate”.  

In the subsequent case of The People (Director of Public Prosecutions) v. WC
 Flood J referred to the Cox case and stated that the Constitution required the courts to “impose a sentence which is appropriate to the degree of guilt, taking into account all relevant circumstances as they arise in that case”.  He added that the selection of a particular punishment to be imposed on a particular offender was subject to the “constitutional principle of proportionality”, and must strike a balance between the circumstances of the commission of the offence and the relevant circumstances of the person sentenced.  He held that it is not open to a judge to “fetter the exercise of his judicial discretion through the operation of a fixed policy, or to otherwise predetermine the issue.”

Hogan and Whyte observe that the logic of this principle casts some shadow over the constitutionality of fixed mandatory sentences.  In particular, they question whether the courts will be adventurous enough to go as far as to actually invalidate fixed mandatory sentences.
  However, no substantial challenges have been brought to the constitutionality of the existing mandatory sentences relating to drug offences under the Criminal Justice Act 1999.

2.2.2
The right to a fair trial
Under Article 6 of the ECHR, everyone is entitled to a fair and public hearing by an independent and impartial tribunal established by law. In relation to the question of the valuation of illegal drugs addressed in Head 15, in practice it seems that Garda or Customs estimates of drug valuation vary quite substantially but are afforded a high level of authority by the courts.  Objective independent expert evidence on the valuation of drugs would be a useful practical measure to overcome this situation and to avoid the current lack of consistency.  

The IHRC is of the opinion that the removal of any element of knowledge or intention on the part of the accused person in relation to the value of the drugs in question may raise questions around the foreseeability of criminal liability (see section 1.2 above).  An alternative test to knowledge or recklessness may be the reasonableness test so that the prosecution would be required to prove that the accused would reasonably have known that the drugs in his or her possession were worth €13,000 or more.  Moreover, the IHRC notes that the €13,000 minimum value for which a person can be convicted under section 15 of the 1977 Act has not been changed to reflect inflation and would appear to be quite low.     
2.4
Conclusions and recommendations

The IHRC is concerned that the proposals in relation to the 10 year mandatory sentence may undermine the discretion of the judiciary to ensure that the sentence imposed is in line with the constitutional principle of proportionality, and to ensure that a fair balance is struck between the particular circumstances of the commission of the offence and the relevant circumstances of the person sentenced.  

The IHRC recommends that an objective expert witness should be called to give his or her opinion on the valuation of drugs before the Court.  The IHRC is further of the view that the €13,000 valuation for drug trafficking offences should be reviewed in light of inflation and the current reality of the cost of drugs. 

On the question of the knowledge of the accused in relation to the value of the drugs in his or her possession the IHRC is of the view that the removal of the element of knowledge or intention on the part of the accused person may raise questions around the foreseeability of criminal liability (see section 1.2 above).  The IHRC recommends that the prosecution should be required to prove that the accused has reasonable grounds to believe that the drugs in his or her possession were worth €13,000 (or whatever the limit may be) or more.  

Part 3 - Drug Offenders Register
3.1
Summary of the reforms proposed
Part 2 of the Proposals for Amendments makes provision for the creation of a Drug Offenders Register, largely modelled on the Sex Offenders Register provided for in the Sex Offenders Act 2001.  There is no explanation provided in the explanatory notes as to the rationale for a register or the necessity of such a measure.

3.1.1
Scope of the register
Head 18 provides that it is proposed that persons who have been convicted of drug trafficking offences will be subject to the requirements of the register.  A drug trafficking offence has the meaning assigned to it by section 3(1) of the Criminal Justice Act 1994, but for the provisions of the drug offenders register only extend to persons who have been sentenced for more than one year.  The requirements are to apply retrospectively to persons convicted before this act is enacted.

3.1.2
Periods for which persons will be on register
Head 19 outlines the periods of time for which a person will be subject to the requirements of the drug offenders register as follows:

· In the case of persons sentenced to life imprisonment under section 15A of the Misuse of Drugs Act 1977 as amended, 12 years;

· In the case of persons sentenced to 10 years imprisonment, 7 years;

· In the case of persons sentenced for less than 10 years but more than 5 years, 5 years;

· In the case of persons sentenced for less than 5 years but more than 1 year, 1 year.

Where the person convicted of drug trafficking is under 18 years at the time of sentencing the time periods for which juveniles will be required to remain on the drug offenders register are half those of adults sentenced for similar periods of time.

3.1.3
Notification requirements of the register

Head 21 deals with the notification requirements of being on the drug offenders register.  Head 22 provides for the possibility for persons subject to the requirements of the register to apply to the Court for an order discharging the persons from the obligation to comply with the requirements of the drug offenders register.  An application may be made after 8 years from the applicant’s release from prison in the case of those subject to the register for 12 years and after 4 years in the case of those subject to the requirements of the register for 6 years.

3.1.4
Penalties for non-compliance

It is proposed that a person who fails, without reasonable excuse, to comply with the requirements of the drug offenders register or who gives false information shall be guilty of an offence.  A person guilty of such an offence will be liable on summary conviction to a fine not exceeding €2000 or imprisonment for a term not exceeding one year.  In prosecution proceedings for such offences a statement on oath by a member of the Garda Síochána that no notification of the matters concerned was given by the defendant to the Garda Síochána will be sufficient proof until the contrary is proven.  The garda must not be below the rank of sergeant and should be familiar with the systems operated by the force for recording such information and should have made all proper inquiries to ascertain whether the notification requirements have been complied with.

3.1.5
Application of the register outside the State
Head 24 deals with the application of the drug offenders register to persons convicted outside the State.  This Head provides that where a person has been convicted in a place other than the State of an offence, which if done in the State, would constitute a drug trafficking offence, the person will also be subject to the requirements of the drug offenders register.

3.1.6
Certificates

Head 25 provides that the Court shall issue a certificate to the person convicted of a drug trafficking offence, to the Garda Síochána and to the person for the time being in charge of the place where the convicted person is imprisoned, stating that the person has been convicted of the offence, the sentence imposed and outlining that the person has become subject to the requirements of the drug offenders register.  

3.2
Relevant human rights standards and analysis
3.2.1
Rule against retrospectivity in relation to criminal punishment
The provisions of the Sex Offenders Act 2001, on which these legislative proposals are based, have been examined by the High Court and the Court of Criminal Appeal.  In the case of Enright v. Ireland
 Finlay Geoghegan J held that the registration requirements of the Sex Offenders Act were regulatory and not punitive and, accordingly, their retroactive imposition did not infringe the guarantee against retrospectivity in Article 15.5.1 of the Constitution as it was not a criminal sanction.  While she accepted that there had been an interference with the right of an accused person to fair procedures – in that he was deprived of the opportunity of making submissions to the trial judge on this issue – she upheld this “minimal” interference on proportionality grounds.

Shortly afterwards, however, in the case of The People (Director of Public Prosecutions) v. NY,
 Fennelly J held that, while these restrictions ought not to be classified as ‘primary punishment’ because the principal purpose of the restrictions is to protect the public from the danger of further sexual offences, it did not mean that this did not constitute a punishment for the purposes of sentencing.  This case involved an appeal against the severity of sentence by an accused who was convicted of two counts of rape.  The accused was certified as a sex offender under the Sex Offenders Act 2001 and was sentenced to two concurrent terms of three years imprisonment.  While the Court distinguished between primary and secondary punishment, citing the case of Conroy v. Attorney General,
 the Court stated that it is entitled to take into account all relevant circumstances when imposing sentence including the implications of being subject to the requirements of the Sex Offenders Act 2001.  In this case the Court observed that in the context of the appellant, who the Court stated was acknowledged as posing no further threat, the application of the 2001 Act constitutes a real and substantial punitive element, to which the court is entitled to have regard in considering the severity of sentence.  Hogan and Whyte observe that the 2001 Act has a “chameleon-like quality” in that it is apparently civil in character for some purposes, while regarded as a penal sanction for the purpose of sentence.

Articles 7 of the ECHR also provides,
“No one shall be held guilty of any criminal offence on account of any act or omission which did not constitute a criminal offence under national or international law at the time when it was committed.  Nor shall a heavier penalty be imposed than the one that was applicable at the time the criminal offence was committed.”
In the case of Adamson v. United Kingdom
 the European Court of Human Rights considered the admissibility of a claim by an applicant who was subject to the provisions of the British Sex Offenders Act 1997 and who alleged a violation of Articles 7 and 8 of the ECHR.  In this case the applicant was convicted of indecent assault in 1995 before the Sex Offenders Act 1997 entered into force and the applicant subsequently became subject to the requirements of the sex offenders register.  The applicant complained that the provisions of the Act, as they apply to him, constitute a “heavier penalty…than the one that was applicable at the time the criminal offences was committed” and thereby was in contravention of Article 7.  The European Court of Human Rights concluded that, given in particular the way in which the measures imposed by the Act operate separately from the ordinary sentencing procedures and the fact that they do not, ultimately, require more than mere registration, it cannot be said that the measures imposed on the applicant amounted to a “penalty” within the meaning of Article 7 of the Convention.  In relation to Article 8 of the ECHR, the Court accepted that there was an interference with the applicant’s private life.  On the question of whether the interference was justified, the Court concluded that the requirements of the sex offenders register could be considered disproportionate given the gravity of harm which may be caused to victims of sexual offences and the duty of the State to take measures to protect individuals against such grave forms of interference.

3.2.2
Justification for a drug offender’ register
As previously stated, no rationale is provided for the creation of a drug offenders’ register.  While the IHRC recognises that systems such as a register of offenders may be appropriate in certain circumstances as an effective crime control measure, it is unclear what justification can be offered for the present proposal.  The IHRC presumes that the register is partly designed to ensure that the Garda Síochána have current information on the names, addresses and whereabouts of persons previously convicted of drug trafficking offences.  However, the IHRC notes that there appears to be a significant difference in terms of the nature of offences and the offenders between the two contexts of a drug offenders register and a sexual offenders register.

The IHRC notes that the principal purpose of the sex offenders register is the protection of the public from the danger of further sexual offences being committed by persons convicted of certain specific offences.  However, it is widely accepted that certain categories of sexual offenders display signs of compulsive behaviour, particularly in relation to persons guilty of sexual offences against children, and that special measures may be needed to monitor the activities of this group of offenders following release.  It might also be argued that the vulnerability of children as victims of sexual offences and the particularly serious nature of the offences involved means that the unusual measure of requiring offenders to register might be reasonably deemed proportionate in that context.
In the view of the IHRC it is clear that the requirements of the register amount to an interference with private life.  The relevant question therefore is whether the interference pursues a legitimate aim and is necessary in a democratic society.  The legislation pursues the aim of the prevention of crime which is one of the legitimate aims that justify an interference with Article 8 rights.  Establishing whether a measure is necessary in a democratic society involves showing that the action taken is in response to a pressing social need, and that the interference with the rights protected is no greater than is necessary to address that pressing social need, in other words that the interference is proportionate.  The IHRC notes that Irish Courts have taken a somewhat inconsistent approach to the question of whether the requirements of the Sex Offenders Act 2001 have a punitive character.  On the other hand the European Court of Human Rights has concluded that the requirements of the sex offenders register under the UK legislation did not amount to a “penalty” within the meaning of Article 7. 

In relation to the periods a person is to be on the register, the IHRC presumes that the intention is that notification periods run only from a person’s release from prison.  However, Head 1 as currently formulated appears to suggest that notification periods are to run from the date of conviction.  This point may be clarified in the draft section introduced in the Oireachtas.  A further point relating to time periods is that the periods specified before a person can apply to be discharged from the register seem quite long, particularly in light of the fact that, while a person may be sentenced to a period of 12 years, they may serve only 7 and yet be on a register for a minimum period of eight years.  In other words, while there is a system of remittance in operation in relation to time served in prison, no such mitigation of sentence applies in relation to periods a person must stay on the register.  The retrospective effect of the register may also raise some questions.

3.3 Conclusions and recommendations

While the prevention of drug trafficking can be regarded as a pressing social need it is not apparent to the IHRC how a drug offenders register will be an effective, necessary or proportionate response to that social need.  In this regard the IHRC would like to request further information from the Minister on the purpose of the proposed register.

Even if it is established that the drug offenders register is in response to a pressing social need the IHRC would query whether the interference proposed is proportionate or necessary to address the social need.  The IHRC is particularly concerned at the very long times periods, which could stretch to a maximum of 12 years, for which persons will be subject to its requirements.  Moreover, if a person fails to comply with the requirements of the register they are liable to be prosecuted for such failure for the lengthy period of time for which they are on the register following their completion of their sentence.  The requirements of the register could be said to unduly prolong the penalisation of persons who have already served a prison sentence in relation to the crime they have committed.

The IHRC also recommends that the start date of the notification period be clarified as running from the point of release.

Part 4 - Miscellaneous Offences
4.1 
Summary of reforms proposed
This Part contains two separate and unrelated provisions relating to new criminal offences.
4.1.1
Possession of articles connected with certain offences
Head 27 proposes to create an offence of possessing “any article” with the intention that it be used in the course of, or in connection with, a kidnapping or false imprisonment.  Article is defined as any “substance, document or thing”.  Possession of the article in itself may be taken as evidence of intent to commit an offence in the absence of any adequate explanation by the accused and with reference to the all of the circumstances including the nature of the article in question.  The Head provides that the consent of the DPP is required to proceed in relation to any charge under this Head.  The Note to the Head describes this provision as being intended to “weed out” cases where the circumstantial nature of the evidence involved would be unlikely to support a conviction.  Maximum sentence on conviction is to be up to 5 or 10 years (the question of the period of sentence is left open at present).
4.1.2
Amendment of section 19 of Criminal Justice (Public Order) Act 1994 
Head 28 proposes to amend section 19 of the 1994 Act which currently provides that it is an offence to assault or obstruct a peace officer.  First, section 19 of the Act is broadened to cover threats as well as assaults.  Secondly, the definition of peace officers in section 19 (6) of the 1994 Act is expanded to include members of the fire brigade and ambulance personnel.  Two new offences of (i) assaulting or threatening a doctor, nurse or any other health worker at or near a hospital and (ii) wilfully obstructing or impeding fire brigade and ambulance service staff in the course of their duties are also created.  Thirdly, the fine set out in the 1994 Act is also increased from £1000 to €3000.  This level of fine also is to apply to the new offences created.
4.2
Relevant human rights standards and analysis
4.2.1
Presumption of innocence
The Irish Constitution does not set out explicitly the presumption of innocence, but Article 38.1 contains a general requirement that, “No person shall be tried on any criminal charge save in due course of law.”  The courts have confirmed that due course of law encompasses the presumption of innocence in line with the dignity and status of every citizen.
  On a number of occasions the courts have had to address the question of whether ‘reverse-onus’ statutory provisions are necessarily in conflict with the general principle of presumption of innocence.  In the case of O’Leary v Attorney General, Costello J stated that Article 38.1 did not absolutely prohibit the Oireachtas from restricting the presumption of innocence in certain circumstances, but that any such restriction should be examined in its substance and its effect to ensure that it is not so wide or unreasonable as to create a presumption of guilt.  In the Supreme Court in the same case, O’Flaherty J stated that the presumption in that case, namely that possession of incriminating documents (as defined by section 2 of the Offences Against the State Act) creates a rebuttable presumption that a person is a member of an illegal organisation, did not set aside the presumption of innocence.  The case of Hardy v Ireland,
 which concerned a reverse-onus provision contained in the Explosive Substances Act 1883, also found the presumption that a person found with explosives under circumstances gives rise to a suspicion that that person had them for an unlawful purpose should be presumed to have such an unlawful purpose.
Article 6 (2) of the ECHR states, “Everyone charged with a criminal offence shall be presumed innocent until proven guilty according to law.”  In the case of Salabiaku v. France,
 the European Court of Human Rights examined the question of whether a reverse onus presumption in relation to a drug possession offence placed an unreasonable burden of proof on the accused.  In that case the court held,

“Presumptions of fact or of law operate in every legal system.  Clearly the Convention does not prohibit such presumptions in principles.  It does, however, require the Contracting States to remain within certain limits in this respect as regards criminal law.  If, as the Commission would appear to consider paragraph 2 of Article 6 merely laid down a guarantee to be respected by the courts in the conduct of legal proceedings, its requirements would in practice overlap with the duty of impartiality imposed in paragraph 1.  …

Article 6 para 2 does not therefore regard presumptions of fact or law provided for in the criminal law with indifference.  It requires States to confine them within reasonable limits which take into account the importance of what is at stake and maintain the rights of the defence.”

In that case the Court found that the trial court did not apply the relevant provision of the French criminal code in a way that conflicted with the Convention.  However, it is clear that the Court will look at each case on a case-by-case basis.

4.2.2
Breadth of proposed offences
The offence of possessing an article appears at first glance to be drawn quite broadly, particularly with reference to the wide definition of “article” under Head 27.  The Note to the Head of Bill states that the section largely replicates the formulation of section 15 of the Criminal Justice (Theft and Fraud) Act 2001 which creates an offence of possession of an article intended for use in theft, burglary, entering with deception, blackmail or extortion, or taking a vehicle without authority.  It also reflects similar provisions in section 7 of the Offences Against the State (Amendment) Act 1998, which creates an offence of possession of an article for use in explosives or firearms offence.  In this context, the first subhead can be taken as filling a gap in the law by extending the concept of an offence of possession of an article with intent to a serious offence (kidnapping or false imprisonment) not currently covered by the criminal law.
The provision in Head 27 that possession of an article should be taken as evidence of intent to commit an offence raise questions of the presumption of innocence.  While the concept of an offence of possession is found in a number of other provisions, the Note to the Head states that the formulation proposed here is drawn from section 9 (6) of the Firearms and Offensive Weapons Act 1990.  However, section 9 of that act related specifically to the possession of knives and offensive weapons in a public place, which is an offence simpliciter with no requirement of intent, i.e. it provides that it is an offence to possess a knife in any circumstances save where the accused can give a specific explanation for doing so, such as an occupational or recreational justification.  Similarly the Offences Against the State (Amendment) Act 1998 provides for the creation of an offence of possession in circumstances giving rise to reasonable suspicion, but only in relation to firearms and explosives offences.  It might be argued that the situation being provided for under this Head, where the definition of an article is much wider and where ordinarily it would not be an offence to possess an article, is inappropriate.

4.2.3
Possible anomalies in law

In relation to the second proposed category of new and broader offences, the Note to Head 28 states that the purpose behind the broadening of existing offences is to address an existing problem of assaults or threats against medical and emergency services staff.  While the IHRC accepts that legislation of this type may be an appropriate means of addressing any demonstrable problem of assaults against this important category of workers, the present proposals may create certain anomalies.  For example, assaulting a doctor or nurse who is carrying out their duties at another place, such as a clinic or a private home will not be covered.  On the other hand, assaulting a fireman or ambulance driver in the execution of their duties will be a special offence.
4.2 
Conclusions and recommendations
The IHRC recommends that consideration be given to circumscribing the proposed offences to ensure they are focussed and proportionate, possibly by the inclusion of language that any article imputed to be for the purpose of committing an offence could only be construed to give rise to a presumption of guilt where the only reasonable explanation for it being in the possession of the accused was for an unlawful purpose.
In relation to the offences relating to peace officers and emergency staff, the IHRC draws attention to the possible anomalies that may arise in this area and recommends that the scope of the new offences be reconsidered.
Part 5 – Anti-Social Behaviour Orders

5.1
Summary of reforms proposed
This Part of the Proposals for Amendments, containing provisions for a new system of anti-social behaviour orders for adults, is perhaps the most substantive.  There are a number of general objections to the introduction of such a system, particularly in light of the experience of the operation of anti-social behaviour orders in the United Kingdom under the Crime and Disorder Act 1998.  The IHRC notes, for example, that the Council of Europe Commissioner for Human Rights has expressed concern at the high level of use of these orders in the United Kingdom.
  We will examine here some of the main features of the proposed system and highlight the principle relevant human rights standards.
5.1.1
Anti-social behaviour orders
Head 29A describes the main features of the proposed system.  Anti-social behaviour is defined as (a) harassment; (b) serious fear, intimidation or distress; or (c) persistent danger, injury, damage, loss, fear, intimidation or distress resulting in the serious impairment of the enjoyment of life or property.  As set out in the Note to the Head, this definition differs from the UK scheme in that it establishes a threshold of persistent or serious harm directed at a person’s life or property.

A garda can, on his or her subjective judgment, issue a warning to desist from such behaviour.  This warning must be recorded by the garda.  The next stage is that the garda can inform his or her superintendent that the person is failing to desist.  The superintendent, if satisfied that at least one warning has been given and ignored, can then apply to the District Court and the judge may issue an anti-social behaviour order if satisfied that 

(i) the person is over 18

(ii) the complaint is in all the circumstances reasonable

(iii) that the order is necessary to prevent further anti-social acts

Factors to be considered by the judge include: 

(i) the circumstances of the person affected, including whether a reasonable person would be so affected

(ii) the number of occasions of such behaviour had occurred

(iii) the likelihood of recurrence

(iv) the need for a proportionate response

(v) the application of the principle of minimum interference

An order can prohibit the person from doing anything which the court considers necessary to protect persons from further anti-social behaviour.  Orders can be made for up to two years, but temporary orders, pending determination of an application can be made for up to one month.  Little detail is offered of what criteria a judge should take into account when making a temporary order, but the Note to the Head highlights that the limit of one month distinguishes this system from the United Kingdom model.

Significantly, paragraph (12) of the Head provides that no order may be made against a person without him or her having a right to a hearing and to cross-examine witnesses who have given evidence on oath in support of the application.  The Note also states that Counsel’s advice indicated to the Minister that a hearing be envisaged.

5.1.2
Consequences for breach of an order
Paragraphs (14) and (15) relate to the consequences for breach of an order and set out that a person can be arrested without warrant and can be summarily convicted with a sentence of imprisonment up to 6 months or a fine of up to €3000.  There is no provision for the criteria which should be taken into account by a judge in imposing a sentence under these paragraphs.  Head 29 B provides for a standard appeal to the Circuit Court by anyone who is subject of an order.  Head 29 C provides that the Criminal Legal Aid system applies to persons who are subject to an application for an anti-social behaviour order.

5.1.3
Guidelines in relation to orders
Head 29 D makes provision for the Garda Commissioner to draft guidelines for the operation of the anti-social behaviour system, which are to be submitted to the Minister for approval who must then lay the guidelines before the Oireachtas.  The Head specifies that these guidelines shall include direction that alternative measures must be taken first and warnings given before any application is brought seeking an anti-social behaviour order and that any such application is only brought when an anti-social behaviour order is the only satisfactory measure to deal with offensive behaviour.  The Commissioner may, with the Minister’s approval, revise these guidelines.

5.2
Relevant human rights standards and analysis
Article 6(1) of the ECHR states

“In the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law.”
The ECHR makes clear that the right to a fair determination of a person’s rights transcends any formal distinction between the civil and criminal law.  In this regard, the present proposals appear to ensure that fair procedures are available at each stage in the process, regardless of whether the proposed anti-social behaviour order regime is to be considered as part of the civil or criminal law.

However, significant difficulties arise in relation to the foreseeability and certainty of the law under the proposed Heads.  The category of anti-social behaviour, while narrower than the formulation contained in the United Kingdom legislation, still appears to be so broad as to raise questions of its compatibility with Article 38.2 of the Irish Constitution and with the ECHR (see section 1.2.1 and 1.2.2 above).

The proposed system in Ireland appears to differ from that in operation in the United Kingdom, particularly in relation to the introduction of a number of due process safeguards in the system of applications for and appeals against anti-social behaviour orders.  However, some general difficulties of principle persist.  If, on the one hand, the system encompasses behaviour which is not currently the subject of criminal sanction, are these orders a means of criminalising “by the back door” a wider category of behaviour?  If this is the case, the vagueness surrounding what might constitute anti-social behaviour may be problematic, as there is a clear distinction between the generality of anti-social behaviour as defined here and the precision and clarity associated with offences set out in criminal statutes.

On the other hand, if the proposed system relates exclusively or mainly to behaviour that is already the subject of criminal sanction, then does it represent a procedural means for prosecution authorities to subvert the due process protections of the criminal justice system?  If there is no significant expansion of what is deemed to be criminal and if general due process protections are retained, then it may be that the system could be seen as a new tier to the criminal justice system.  While the proposals go to some lengths to emphasise that anti-social behaviour orders are intended as a last resort, there may be a real danger that they become, in practice a substitute for the criminal justice procedures of proffering charges, particularly as, given the wide definition of anti-social behaviour, members of the Garda and prosecution authorities may find it less onerous in practice to obtain an anti-social behaviour order than they would to pursue the prosecution of a criminal offence in respect of a particular incident or person.
Perhaps most significantly, judges are to be afforded a very wide discretion as to the type and content of orders to be made.  This raises fundamental questions about the foreseeability of the law and the need for proportional restrictions on judicial action.  The proposals make no restriction on the content of orders, and there is the danger that judges may significantly restrict the constitutional and human rights of persons subject to anti-social behaviour orders in a manner disproportionate to the impugned behaviour, for example an order could exclude a person from an area where his or her family members reside, interfering with his or her right to respect for private and family life under Article 8 of the ECHR.  The IHRC is concerned that limitations should be set on the discretion of judges in this regard to ensure that any order respects the constitutional and human rights of the subjects of the order and any interference with those rights is proportionate and justified in the circumstances of the particular case.

Again the IHRC notes that Article 8(2) of the ECHR lays down the circumstances in which an interference with the rights provided for in that Article can be justified.  The interference must be in accordance with the law and necessary in a democratic society, and must be justified under one of the following grounds: the interests of national security; the interests of public safety; the interests of the economic well-being of the country; the prevention of disorder or crime; the protection of health or morals; or the protection of the rights and freedoms of others.
The IHRC notes here that the proposed system of anti-social behaviour orders has some similarities with the existing system of barring and associated orders at family law in that both systems involve civil orders which may give rise to criminal sanction.

However, in relation to existing family law orders, statute law clearly directs the content of such orders.  The IHRC notes, for example, that s.3(2) of the Domestic Violence Act 1996 provides that a court may direct that a person residing with the person who applied for a barring order leave that place of residence, and where the person is not residing with the applicant the court may direct that he or she be prohibited from entering that place.  Section 3(3) of that Act provides that a court can append to such orders conditions prohibiting three specific types of behaviour the use or threat of violence against the applicant or his or her dependents; molesting or intimidating the applicant or his or her dependents; or attending at, watching or besetting the place of resident of the applicant.

It appears that under the present proposals, judicial discretion is retained in that a judge may refuse to grant an order.  However, while Head 29D makes clear that the anti-social behaviour orders are intended to be used only as a last resort, there are precedents from other aspects of policing practice whereby measures or powers intended to be used minimally acquire an expanded use over time.  In this regard the IHRC recommends that careful consideration is given to ensuring that anti-social behaviour orders are not resorted to where a warning or other non-criminal measure is more appropriate.  The IHRC also recommends that consideration is given to regular monitoring of Garda practice in relation to anti-social behaviour orders to ensure that these orders are not used to circumvent the procedural requirements of the ordinary criminal law.
In relation to temporary orders it appears from sub-Head (9) of the proposals that temporary orders may be imposed by a judge pending determination of the main application.  In such cases, no right to a hearing will be facilitated.  In addition to the general due process rights outlined above, there may also be a broader danger that anti-social behaviour orders could be used as an instrument to suppress freedom of speech and assembly and around protests.  The IHRC is aware that specific concerns have been expressed in the United Kingdom in this regard.  The IHRC is also concerned that the proposed orders may have a disproportionate impact on particular groups in society.
5.3
Conclusions and recommendations

There should be clear standards and restrictions on the content of possible orders.  In this regard, any statutory provision for such a system of orders should set out clear parameters for the type of maters which may be contained in anti-social behaviour orders and should also set out that the core values of proportionality and respect for human rights and freedoms must underpin any system of court orders.

Significant concerns arise in relation to the possible expansion of any system of orders to substitute for criminal justice procedures and circumvent due process rights.  The IHRC recommends that safeguards be put in place to ensure focussed and proportionate use of anti-social behaviour orders and that they are not used as an instrument to suppress freedom of speech and freedom of assembly.  In the view of the IHRC, the absence of due process rights in relation to temporary orders needs to be revisited.
Part 6 – Sentencing
6.1
Summary of the reforms proposed
6.1.1
Suspended sentences
Head 31 proposes to put the making of orders for suspended sentences on a statutory basis.  The courts already make such orders on a non-statutory basis.  Head 31(1) proposes that suspended sentences will not apply where the sentence imposed is a mandatory term of imprisonment prescribed by statute.  Head 31 goes on to outline that the making of an order for a suspended sentence by the courts is subject to the person entering into a recognisance containing a number of conditions.  These include that the person keeps the peace and is of good behaviour during the period of imprisonment and during the period of suspension.  In addition the Court can impose whatever other conditions it deems appropriate, having regard to the circumstances of the offence and of the offender and the factors the court considers beneficial in preventing re-offending behaviour.  This Head also proposes that where the court partly suspends a sentence of imprisonment, the conditions the court may lay down may include that the person engages with the probation and welfare services and whatever treatment or counselling that service requires such persons to undergo.  It is proposed that the probation and welfare service will be given the power to apply to the Court for the imposition of any of the conditions of the suspended sentence.

6.1.2
Proposals to adjourn sentence and impose a fine
The purpose of this Head is to provide judges with the power to impose a fine and adjourn the question of sentence.  The intention is to impose some element of punishment initially, but to allow the adjournment of sentence as an incentive to the offender to behave on the basis that his or her behaviour will determine whether a custodial sentence will be finally imposed.  The Head provides that the court must say what sentence it intends to impose and the offender must consent to the adjournment.  The adjournment should not be for longer than six months so as to ensure that there is no injustice to the offender.  

6.1.3
Proposals in relation to restriction of movement orders
The purpose of this proposal is to give the Court the power to make restriction of movement orders as alternatives to custodial sentences.  It is proposed that such orders will be made against those over 18 years who have been convicted summarily of a specified list of offences, where the court finds it would be generally appropriate to impose a custodial sentence at least three months.
  

It is proposed that the Court will have the power to restrict the offender’s movements to such an extent as it thinks appropriate.  In particular, the Court can make an order requiring the offender to be at a particular place specified by the Court or requiring the offender not to be in such places for specific periods of time each day or each week but which do not total more than 12 hours in one day.

Where the Court has made a restriction of movement order it is proposed that the Court will also be empowered to make an order that a person should be electronically monitored and required to wear an electronic tag continuously or for specific time periods.  An order requiring a person to wear an electronic monitoring device will not be made unless the convicted person consents to the order being made, to the attachment of an electronic monitoring device to his or her person and agrees to abide by the regulations prescribed relating to the electronic monitoring device. 

It is proposed that an order restricting an offender’s movements will be able to be made for a period not exceeding 6 months.  In making its order to require the offender to be in a specific place for a specified period of time the Court is required to consider the nature of the offence of which the person is found guilty and any educational course, training, employment or other activity in which the person is participating.  In addition, the court is required to ensure “as far as practicable” that the times specified do not conflict with the practice by the person of his or her religion.

It is proposed that the Court will not make a restriction of movement order unless it is satisfied that the offender is suitable for such an order taking into consideration the offender’s circumstances and a report compiled by the probation and welfare service on his or her suitability.  Moreover, an order restricting the offenders movements to a particular place shall not be made without the consent of the person habitually residing at the place in question, or as the case may be, without the consent of the person in control of the place or without the consent of any person without whose co-operation the operation of the order would not be practicable. 

Head 33A refers to the right to apply that a restriction order be varied on the part of: the person against whom the order has been made; an adult living in the residence specified in the order; a member of the Garda Síochána or an officer of the Probation and Welfare Service.  Where any of these parties objects to the variation the Court will be required to hold a hearing in this regard.  

Head 33B deals with the situation where more than one restriction of movement order has been made by the Court in respect of one person.  Under this Head it is proposed that the Court will be able to order that the restriction of movement orders shall run concurrently or shall be in addition to that specified in the other orders.  This Head specifies however that the maximum period for which a restriction of movement order can legally be in place is 6 months. 
Head 33C specifies that where a person has failed to comply, without reasonable excuse, with the conditions of the restriction of movement order the Court can direct the person to comply with the order or revoke the order and deal with the case in any other way in which it could have been dealt with before the order was made.  
Head 33G provides that the Minister can make the grant of temporary release under the Criminal Justice Act 1960 subject to the restrictions or conditions in relation to the restriction of movement and electronic monitoring.

6.2
Relevant human rights standards and analysis
The IHRC has a number of concerns arising in relation to these proposals.  Apart from the general question of foreseeability and clarity of the law (see section 1.2 above), the proposals in relation to electronic tagging raise some questions around the right to respect for private and family life under Article 8 of the ECHR and whether such a system constitutes a disproportionate interference with these rights.  Article 8, which protects the right to respect for private and family life requires that  interferences with that right must be justified by being necessary in a democratic society and being pursuit of a number of specified grounds, including national security and the protection of the rights of others.  Moreover, questions again arise around the rationale for such measures and their utility and effectiveness in combating crime and preventing reoffending.  The danger arises that a judge may decide to use these measures as alternatives to the implementation of probation orders and community sanctions, both of which have a rehabilitative element which is absent in the case of a restriction of movement orders and electronic tagging.  

The Council of Europe, Committee of Ministers Recommendation on the European Rules on Community Sanctions and Measures set out a number of minimum standards in relation to community sanctions having regard to the important role these measures can play in combating crime and avoiding the negative effects of imprisonment.  In particular rule 23 provides as follows:

“The nature, content and methods of implementation of community sanctions and measures shall not jeopardise the privacy or the dignity of the offenders or their families, nor lead to their harassment.  Nor shall self-respect, family relationships, links with the community and ability to function in society be jeopardised.  Safeguards shall be adopted to protect the offender from insult and improper curiosity or publicity.” 

In light of the fact that tagging is to be imposed in relation to relatively minor offences, the argument about proportionality of response merits careful consideration.  A recent report reviewing the operation of the electronic tagging scheme in the UK carried out by the UK Trade Union for Family Court and Probation Staff has found that it is ineffective and expensive.
  In particular the report found that it costs twice as much to electronically tag an offender in the UK as to supervise them by a member of the probation service.  

6.3 Conclusions and recommendations
The IHRC is of the view that electronic tagging should not be used as a replacement for the probation and welfare services and should not divert resources away from these services which are already under resourced.  In general, the IHRC would be more in favour of seeing alternatives to custodial sentences being supervised by the probation and welfare services to ensure that the prevention of re-offending and the rehabilitation of the offender are the primary focus of non-custodial measures.  

Part – 7
Miscellaneous: Amendment of Criminal Justice (UN Convention Against Torture) Act 2000

7.1
Summary of the reforms proposed
Head 34 proposes to amend the definition of torture contained in the 2000 Act, which was introduced to allow Ireland to ratify the UN Convention Against Torture.  The definition contained in the 2000 Act refers to torture as an act or omission whereby severe pain or suffering is intentionally imposed on a person for the purposes of interrogation, punishment, intimidation or discrimination.  The Head proposes to restrict this definition to acts or omissions of a public official.  The Note to the Head states that this restriction will bring the definition in the Act in line with the definition contained in Article 1 of the UN Convention, which refers to “torture by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity”.  Interestingly, section 2 of the 2000 Act which creates an offence of committing torture inside or outside the State, already refers to torture by a public official or by any other person acting “at the instigation, or with the consent or acquiescence of, a public official.”

7.2 
Relevant human rights standards and analysis
7.2.1
Definition of torture in international human rights law

While Article 1 of the UN Convention does refer directly to torture by public officials, it goes on to state, “This article is without prejudice to any international instrument or national legislation which does or may contain provisions of wider application.”  In this regard, the IHRC recalls Article 3 of the European Convention of Human Rights provides in unqualified terms that, “No one shall be subjected to torture or to inhuman or degrading treatment or punishment.”

The jurisprudence of the European Court of Human Rights makes clear that States parties have positive obligations under Articles 3 and 13 of the Convention to provide methods by which protection against torture can be ensured and that proper investigations are carried out so instances of torture can be verified, regardless of whether the conduct in question is carried out by State officials or by third parties:

7.2.2
Irish law on the prevention of torture
Clearly Irish law also prohibits torture.  In State (C) v. Frawley,
 which concerned the use of severe forms of constraint Finlay P states that the Christian and democratic nature of the State meant that “it is surely beyond argument that [the unenumerated rights contained in Article 40] include freedom from torture, and from inhuman and degrading treatment and punishment.”
  In the case of Finucane v. McMahon, relating to extradition, it was made clear that the duty on the State to prevent torture extends to an obligation to ensure torture is not visited on persons in other jurisdictions.
  Irish constitutional law also extends the obligation to respect fundamental rights, including the right to freedom from torture, to non-state actors.  The leading case in this regard is Meskell v. C.I.E.
 where Walsh J. held that where a person suffers damage by virtue of a breach of constitutional rights, “that person is entitled to seek redress against the person or persons who have infringed that right.”

7.2.3
International law as a minimum standard 
While the amendment reflects the text of the UN Convention Against Torture, the UN Committee has made clear that the standards contained in the convention are intended as minimum standards which states have to meet and are not intended to exclude the possibility of States setting higher and wider levels of protection in domestic law.  In this regard, the State is already bound by a wider definition of torture under the ECHR and the Constitution also extends the obligation to respect fundamental rights to non-state actors.

7.2.4
Obligations on persons and bodies other than public officials
The IHRC also notes that already section 2 of the Act of 2000 limits the offence of torture to public officials.  In this regard, the IHRC does not see why the proposed amendment is necessary, even if it accepted the argument that the definition of torture should be restricted in the first instance.  The question of how to make human rights obligations effective where State or public functions are carried out by private actors is an important concern for the IHRC in the context of increasing privatisation of certain public functions.  In this regard the IHRC is concerned that Irish law should make clear that the fundamental and non-derogable right to freedom from torture contains obligations for all bodies that carry out public functions.
7.3 Conclusions and recommendations
The IHRC believes that the proposed amendment is unnecessary and would restrict the definition of torture in Irish law to a standard narrower than that contained in the ECHR and in the Constitution.  The IHRC is not clear as to what purpose the proposed amendment is intended to serve and would welcome clarification on this point.

Part 8 – Criminal Law Codification Advisory Committee
8.1
Summary of reforms proposed
Head 36 provides for the establishment of a Criminal Law Codification Advisory Committee in line with the recommendation of the Expert Group on the Codification of the Criminal Law “Codifying the Criminal Law”, published in November 2004 and a Government decision of 23rd November 2004.  Head 37 sets out the objectives and functions of the Committee in detail.

Head 38 provides for the membership of the Committee, which is to be drawn from the Department of Justice, Equality and Law Reform; the Office of the Attorney General; the Director of Public Prosecutions; legal academia; and the practising legal profession.  This wide range of representation is also in line with the recommendations of the Expert Group.  Head 39 provides that the Programme of Work of the Committee is to be determined by the Minster, in consultation with the Committee, and Head 40 provides that the Committee shall report on its activities every year.
8.2 Relevant human rights standards and analysis
Given the breadth of this project, a wide range of constitution and international human rights standards will be of relevance.  The IHRC believes that any process to codify the criminal law is of considerable significance to the overall operation of the criminal justice system and therefore is of central relevance to the protection of human rights.  
8.3 Conclusions and recommendations
The IHRC believes that the Committee must have available to it human rights expertise at all stages of its work.  It may be appropriate therefore to make explicit reference in Head 38 to the need for expertise in human rights law among the membership of the Committee.
Part 9 – Firearms Control

9.1 
Summary of reforms proposed

Part 9 contains a large number of amendments relating to the regulation of the possession, use, sale and importation of firearms.  In general these proposals are technical in nature and do not raise human rights concerns.  Some of the more important provisions are set out below.

Heads 44 and 45 create a new power allowing the Minister to deem certain technical categories of firearms to be restricted, and removing the previous categories of “sporting firearms” and “especially dangerous” firearms.  Head 47 provides that only the Garda Commissioner can issue certificates in relation to restricted firearms, the procedures for such applications being set out in Head 87, which also sets out the procedures by which non-residents can apply for special firearms certificates.  

Head 46 creates a new category of firearms training certificate, which will allow persons between the ages of 14 and 16 to engage in target shooting under supervision and to carry and use, but not possess, firearms which are not restricted.

Head 47 amends the scheme by which firearm certificates are issued, providing for an appeal to the District Court on refusal.  Head 60 also creates a statutory right of appeal to the District Court in relation to refusal of an application, revocation of a certificate or refusal to renew a certificate and also providing.  Head 48 creates an offence of providing false or forged information or documentation in pursuit of a firearms certificate (Head 88 creates an equivalent offence in relation to applications for a non-resident certificate).

Head 50 sets as condition for the granting of a certificate, the provision of secure accommodation for the firearm, proof of competence in the use of the firearm, consent for consultation of the applicant’s medical records and the names of referees.  The Head also provides for the terms in which any refusal should be worded.  Renewal of certificates is provided for in Head 70.  Head 51 sets out in detail a new system for authorising rifle and pistol clubs and Head 52 provides for the appointment of firearms range inspectors to monitor that all ranges comply with statutory requirements.  Head 49 also allows the Garda Commissioner, with the consent of the Minister to issue guidelines on the practical application of firearms legislation.  

Head 53 creates two new grounds on which certificates can be revoked by a Garda superintendent and Head 54 extends the grounds on which a person can be excluded from holding a certificate to include being found guilty of an offence under Head 48 or has breached the conditions attached to a certificate.

Head 55 provides for the regulation of firearms dealers and excludes persons convicted of certain offences from the trade.  Head 56 provides that any firearms dealer who is removed from the register of dealers must surrender all of his or her records to the Minister.  Heads 57 and 58 increase substantially fines in relation to failure to keep proper records and failure to allow inspection of premises by firearms dealers.  Head 61 pertains to the regulation of the importation of firearms.

Head 59 introduces a minimum mandatory sentence of ten years imprisonment for the offence of possession of a firearm with intent to endanger life or cause serious injury to enable another person to endanger life or cause serious injury, although there is provision for courts to depart from the minimum period in “exceptional and special circumstances.”  The offence already carries a maximum penalty of life imprisonment.  Head 74 also provides for a minimum mandatory sentence of ten years for use of a firearm while resisting arrest or while aiding or in the course of an escape.  The offence already carries a maximum penalty of life imprisonment.  Head 73 provides for a minimum mandatory sentence of five years for use of a firearm while taking a vehicle without authorisation, the maximum sentence for such offence remaining at 14 years.  Heads 75 and 76 similarly provide for a minimum of five years for the offences of possession of a firearm in suspicious circumstances and possession of a firearm with criminal intent.
  Under Head 77 the mandatory sentence under sections 73-76 may be mitigated in certain circumstances.  
Heads 62, 63 and 64 increase the penalties for a range of offences under the 1925 Act, including obstruction of a Garda conducting a search for firearms and refusing to give a name to a Garda.  Head 78, 80, 81, 82, 83, 84 and 85 increases the penalties for withholding information regarding firearms; possession and sale of silencers; reckless discharge of a firearm; possession of an offensive weapon in a public place; production of an offensive weapon in the course of trespass or committing an offence; and for the importation of an offensive weapon.

Head 65 creates a power for the Minster to declare an amnesty for firearms, ammunition, flick-knives and other offensive weapons.  Head 69 states that where persons hand in weapons which they were entitled to possess, the Minister may make a payment to that person.

Head 86 also creates a new offence of altering a firearm, such as shortening the barrel of a shotgun, or converting a replica to a live firearm.  Heads 88A and B also contain technical provisions in relation to reloading of ammunition and component part of a firearm.

9.2
Relevant human rights standards and analysis
In general, improvements to the regulation of firearms are to be welcomed as they may be seen as contributing to the States compliance with its obligations to protect the right to life.  Nevertheless two aspects of the provisions in this Part give rise to concern.

9.2.1
Mandatory sentences

The general points relating to mandatory sentences, set out in section 2.2 above are again relevant here and the IHRC questions whether mandatory sentences are appropriate in the present context.
9.2.2
Medical history for purposes of acquiring a certificate
On the question of inquiring into a person’s medical history as part of the certification process, the IHRC is aware that this matter was the subject of consideration by the Barr Tribunal and it seems premature to legislate in this area in advance of the final report of that Tribunal, which is currently pending publication.
9.2 
Draft IHRC recommendations

The IHRC recommends that any proposals to expand mandatory sentencing in this are should be demonstrated to be necessary and proportionate.  In this regard, the IHRC would welcome further information from the Minister on why he believes the specific mandatory sentences contained in Heads 59 and 73-76 are deemed necessary.
Part 10 - Explosives

10.1
Summary of reforms proposed

Part 10 contains a number of largely technical amendments relating to the regulation of the manufacture, possession, use, sale and importation of explosive, including fireworks.
Heads 90-115 and 117-118 increase the penalties for a wide range of existing offences under the Explosives Act 1875 including: unauthorised manufacture or keeping of gunpowder; unauthorised use of a gunpowder factory or failure to operate such a factory within statutory rules or to properly maintain a gunpowder store; failure to notify the authorities of a change in ownership of a gunpowder factory; failure to properly maintain a premises for the production of mixed explosives; hawking or selling explosives in a public place; selling gunpowder to a person under the age of 18 (the age limit is also increased from the age of 13); selling gunpowder which is not properly marked; breach of a wide range of customs, harbour and other bye-laws and Ministerial Orders relating to the importation of explosives; obstruction or failure to comply with the directions of the Government Inspector of Explosives or a member of the Garda in carrying out their duties in relation to explosives; and trespassing or causing a fire or explosion in an explosives factory.

Head 116 replaces section 80 of the 1875 Act relating to throwing a firework in a public place, making it an offence to illegally sell, ignite throw or misuse fireworks.
10.2 Relevant human rights standards and analysis
In the view of the IHRC, these proposals do not appear to raise human rights concerns.
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