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Background
The Minister for Justice, Equality and Law Reform referred Proposals for Amendments to the Criminal Justice Bill 2004 (Youth Justice) to the Irish Human Rights Commission (IHRC) under section 8 (b) of the Human Rights Commission Act 2000 on 20th December 2005.  These proposals for amendment provide for the insertion into the Criminal Justice Bill 2004 of amendments to the Children Act 2001 and are to be distinguished from a series of proposals for amendment to the Criminal Justice Bill referred to the IHRC in November 2005.
  The present observations do not address every head of the proposed amendments, but instead the IHRC has addressed the main substantive issues which raise questions of the protection of human rights.  The IHRC would like to recognise the assistance provided by Dr. Ursula Kilkelly of University College Cork in the preparation of these observations.

Outline of main proposals

Heads 1-78 contain proposals for amendments to the Children Act 2001, while the remaining Heads contain consequential amendments to the Criminal Justice (Legal Aid) Act 1962.  The Children Act 2001 contains many significant, and generally progressive, changes in the law in relation to young offenders.  However many parts of that Act have still not been commenced and many of the amendments being proposed here relate to sections of the Children Act that have not yet come into force.  Other proposed amendments include changes to the age of criminal responsibility; transfer of ministerial responsibility relating to child detention schools; changes to provisions for the detention of children of different ages; provisions relating to the sentencing of children; and the introduction of a system of anti-social behaviour orders for children.

The IHRC wishes to emphasise that it views the Children Act 2001 as representing a significant step forward in bringing Irish law in line with international human rights standards and best practice.  In particular the Act can be seen as an attempt to express in Irish law the philosophy and values of diversion of young offenders away from the courts and the criminal justice system.  Regrettably some of the present proposals for amendment may be seen as a diminution of the positive changes introduced in the Children Act.  The IHRC is particularly concerned that many of the proposed amendments relate to sections of the Children Act which have not been commenced due to a failure to provide adequate resources and which now are being deleted or being substantially diluted.

All of these proposals must also be seen in the broader context of the recently published Report on the Youth Justice Review.  While the Report is beyond the scope of the present Observations, the IHRC is somewhat concerned that the Youth Justice Review, while containing a great deal of comparative analysis, does not address the legal obligations on the State under the UN Convention on the Rights of the Child (CRC) and the European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR) in sufficient detail.
  In the view of the IHRC the approach taken in the review process, which does not reflect the international human rights standards pertaining to children within a youth justice system, also appears to have influenced the proposals for amendment.  In particular, the IHRC is concerned that some of the present proposals do not appear to reflect the requirements contained in the CRC that any legislative or policy proposals affecting the rights of children are in line with general principles as defined in article 2 (non-discrimination), article 3 (best interests of the child), article 6 (right to life, survival and development) and article 12 (respect for the views of the child) of that Convention.
1.
Raising the age of criminal responsibility
1.1
Contents of the Proposals for Amendments

The raising of the age of criminal responsibility to 12 was originally provided for in Part 5 of the Children Act 2001.  The proposed amendment makes a number of changes to the formulation in the 2001 Act, most significantly by allowing for children over the age of 10 to be charged in relation to certain serious offences.  The proposed changes can be summarised as follows:
(i) It is proposed to abolish the common law rule of doli incapax whereby children between the ages of 7 and 14 are deemed not to have the capacity to commit offences;
(ii) The amendment clarifies that 12 will be the new age of criminal responsibility as was provided for in the Children Act 2001.  It will not now be possible to charge children under the age of 12 with a criminal offence;
(iii) An exception to the general rule in (ii) above will exist in relation to a prescribed number of serious offences – namely murder, manslaughter, rape and serious sexual assault, where children aged 10 or 11 can still be charged; and
(iv) Children under the age of 14 (i.e. 12 and 13 year olds) can only be prosecuted with the consent of the DPP/
Head 25 states that the fact that a child under the age of 12 cannot be charged does not mean that the child is not deemed to have committed an offence.  In fact, the child is deemed to have committed an offence and anyone who aids or abets a child in so doing is guilty of an offence in the normal way (as a result the special provision in section 54 of the Children Act to deal with such situations will now be repealed).  Head 23 also provides that children aged 10 and 11, who cannot be charged by reason of the above changes, will be referred to the Garda Diversion Programme if they meet the general requirements for entry into that programme.  
Head 24 is consequential on the abolition of the doli incapax rule, clarifying that where a young person under the age of 12 is charged with an offence that child is to be brought by the Garda to his or her parents or guardian.  The exception for young persons charged with serious offences also stands here and the Note to the Head states that it may be appropriate in those circumstances for parents to be brought to a Garda station.  Head 26 provides that all of the provisions in relation to the age of criminal responsibility will come into operation three months after the enactment of the Act.
1.2.
Relevant human rights standards and analysis
The Report on the Youth Justice Review states that “there is no international consensus on the most appropriate age of criminal responsibility”.
  However, Article 40(3)(a) of the Convention on the Rights of the Child requires that states establish a minimum age below which children shall be presumed not to have the capacity to infringe the criminal law.  According to the Beijing Rules, that age ‘shall not be fixed at too low an age level, bearing in mind the facts of emotional, mental and intellectual maturity’.
  While neither instrument advocates a particular age, the Commentary to the Beijing Rules notes that fixing the age at too low a level risks making the issue of responsibility meaningless.  It also advises that there is a ‘close relationship’ between the notion of responsibility for criminal behaviour and other social rights and responsibilities (such as marital status and civil majority).  These principles clearly advocate an age of criminal responsibility at the higher end of the scale
The UN Committee on the Rights of the Child has criticised countries which have ages of lower than 12.  In its concluding observation in relation to Ireland’s first report under the CRC, the UN Committee addressed the issue directly:

“23. The Committee is concerned about the low age of criminal responsibility and the treatment of children deprived of their liberty, particularly in light of the principles and provisions of the Convention and other relevant international standards such as the United Nations Standard Minimum Rules for the Administration of Juvenile Justice (Beijing Rules), the United Nations Guidelines for the Prevention of Juvenile Delinquency (Riyadh Guidelines) and the United Nations Rules for the Protection of Juveniles Deprived of their Liberty.”
During its meeting with the Government delegation, the Committee criticised the Government’s decision to raise the age to 10 saying it was ‘insufficient’ given the ‘drastic consequences’ that children may face when they come into contact with the criminal justice system.

The specific question of whether an age of criminal responsibility of 10 can be considered compliant with the ECHR has been examined by the European Court of Human Rights in a number of cases relating to the United Kingdom, most notably in the cases of T v UK and V v UK, decided on 16th December 1999.  The applicants in those cases alleged that the cumulative effect of the age of criminal responsibility, the accusatorial nature of the trial, the adult proceedings in a public court, the length of the trial, the jury of twelve adult strangers, the physical lay-out of the courtroom, the overwhelming presence of the media and public, the attacks by the public on the prison van which brought them to court and the disclosure of their identity, together with a number of other factors linked to his sentence gave rise to a breach of Article 3 of the ECHR which prohibits torture, inhuman and degrading treatment.
Although the majority of the Court in that case found that the low age of criminal responsibility in England and Wales did not in itself constitute a violation of Article 3, there were dissenting judgements from five members of the Court which found that the age limit of 10 was offensive to Article 3:
“We have no doubt that there is a general standard amongst the member States of the Council of Europe under which there is a system of relative criminal responsibility beginning at the age of thirteen or fourteen - with special court procedures for juveniles - and providing for full criminal responsibility at the age of eighteen or above.  …  Even if Rule 4 of the Beijing Rules does not specify a minimum age of criminal responsibility, the very warning that the age should not be fixed too low indicates that criminal responsibility and maturity are related concepts.  It is clearly the view of the vast majority of the Contracting States that this kind of maturity is not present in children below the age of thirteen or fourteen.  In the present case, we are struck by the paradox that, whereas the applicants were deemed to have sufficient discrimination to engage their criminal responsibility, a play area was made available for them to use during adjournments.”

This minority view indicates that there may well be a substantive difficulty with an age of responsibility that is as low as 10.  The dissenting judgements also points towards a growing European consensus in this area.

1.3
Conclusions and recommendations
The raising of the age of responsibility to 12 is generally to be welcomed, particularly the early commencement date to the section.  However, the proposals contained here represent a regression from the changes contained in the Children Act 2001.  The Children Act, by placing the common law presumption of doli incapax on a statutory footing would effectively have created a rebuttable presumption that the age of responsibility is 14, which would have been more consistent with international practice and with developing human rights norms.  The IHRC has seen no evidence or arguments to justify the decision to adopt what is still a very low age of responsibility.

The IHRC is concerned that, under the present proposals, the DPP will have discretion to charge any person under the age of 14, rather than the court having the right to determine if a child has the capacity to commit an offence.  The proposals contain no requirement that the DPP exercise his discretion in this regard with reference to the obligations on the State contained in the CRC, including the principle that all decisions should take account of the best interests of the child.  The IHRC recommends that this aspect of the present proposals be re-examined.
The proposals for exceptions to the general age of responsibility at 12 are particularly regrettable.  The IHRC is particularly concerned that children under the age of 12 charged with serious offences would be tried in the Central Criminal Court rather than in the Children’s Court.  It is difficult to see how the procedure of an adult court, particularly the Central Criminal Court, could be adapted sufficiently to ensure that children as young as ten would receive a fair trial in linewith international human rights standards.  The IHRC sees no evidence or convincing argument for this clear departure from the relevant human rights standards.  The IHRC recommends that these exceptions be removed from the proposed legislation.
2.
Role of health and social service agencies in court and in garda stations
2.1
Contents of the proposals for amendments

2.1.1
Garda stations

Head 27 proposes to delete from section 59 of the Children Act 2001 a provision requiring that, where the member in charge of a Garda Station believes a child in custody is in need of care or protection, that the health board (now the HSE) be informed and that an official of the health board/HSE shall be entitled to be present during the questioning of the child.  This provision will be replaced with a more flexible provision that the Minister for Justice, Equality and Law Reform, with the consent of the Minister for Health and Children, will issue guidelines to the HSE and the Garda on how to operate section 59 of the Children Act.  The Note to the Head states that it is not envisaged that HSE social workers should be present at questioning, but that more flexible arrangements should be put in place by guidelines that are currently being developed.

2.1.2
Court proceedings

Head 29 proposes to introduce a new section whereby a court would be able to request the HSE to attend in court as an alternative to referring a case to the HSE or the probation and welfare service to convene a family welfare conference.  In addition, Head 35 proposes to remove any role for the Special Residential Services Board (SRSB) in advising the court on placements of children.  As set out in the Note to Head 71, that Head represents a clear diminution of the role of the SRSB by amending its functions to “make much more explicit the fact that the SRSB is a purely advisory body.”  Head 72 changes the composition of the SRSB by reducing its membership from 13 to 12 and by removing provision for representatives of the probation service and of children detention schools, to be replaced by representatives of the Minister for Justice, Equality and Law Reform.

Head 31 proposes to amend section 91 of the Children Act, which provides that it is obligatory for the parents or guardians of a child charged with an offence to attend in court, by extending the obligation to attend in court to any application for an anti-social behaviour order.

2.2
Relevant human rights standards and analysis

The Council of Europe Committee for the Prevention of Torture and Inhuman or Degrading Treatment (CPT) has identified the detention of children in police stations as an area where there is a particularly high risk of ill-treatment of children and has stressed that it is during the period immediately following deprivation of liberty that the risk of ill-treatment is at its greatest.  In this regard the CPT has stated that it regards the right to notify a relative or another third party of the fact of detention as essential to the protection of human rights.
  The CPT goes on to state,
“Over and above these safeguards, certain jurisdictions recognise that the inherent vulnerability of juveniles requires that additional precautions be taken.  These include placing police officers under a formal obligation themselves to ensure that an appropriate person is notified of the fact that a juvenile has been detained (regardless of whether the juvenile requests that this be done).  It may also be the case that police officers are not entitled to interview a juvenile unless such an appropriate person and/or a lawyer is present.  The CPT welcomes this approach.”
In relation to court procedures, as indicated in section 1.2 above, the European Court of Human Rights has indicated that procedures should be adapted to meet the particular needs of children.  In the case of T. v. United Kingdom, the applicant claimed that the proceedings which they were subject to were in violation in Article 6 of the ECHR which guarantees the right of an accused to participate effectively in his criminal trial.
  In that case the European Court referred to the jurisprudence of the Beijing Rules and to Article 40(1) of the CRC which states:
“States Parties recognise the right of every child alleged as, accused of, or recognised as having infringed the penal law to be treated in a manner consistent with the promotion of the child’s sense of dignity and worth, which reinforces the child’s respect for the human rights and fundamental freedoms of others and which takes into account the child’s age and the desirability of promoting the reintegration and the child’s assuming a constructive role in society.”
The Court also referred to Article 14(4) of the International Covenant on Civil and Political Rights (ICCPR) (which broadly corresponds to Article 6 of the ECHR), which requires that  “In the case of juvenile persons, the procedure shall be such as will take account of their age, and the desirability of promoting their rehabilitation.”  Finally the Court referred to Council of Europe Committee of Ministers Recommendation R 87 (20), which refers to the international standards in relation to juvenile justice set out above and recommends that governments review their legislation and practice with a view “to ensuring that minors are tried more rapidly, avoiding undue delay, so as to ensure effective educational action” and “to avoiding committing minors to adult courts, where juvenile courts exist”.  The Recommendation goes on to make specific reference to the need for courts to pay particular attention to the right of juveniles to respect for their private lives.  
2.3 Conclusions and recommendations
The IHRC is concerned that the proposal to remove the obligation on the Garda to ensure that a social worker is present where a child is in need of protection may be detrimental to the interests of children in custody.  The IHRC is aware that the existing provisions of the Children Act which require that an adult be present when a child is questioned are often applied in an unsatisfactory manner.  While the formal requirement that an adult be present is generally complied with, in many cases the adult concerned does not know the child or have a proper understanding of the legal context of their being present.  The IHRC also notes that the law still provides for children to be detained in garda stations for exceptional periods, such as under the Criminal Justice (Drug Trafficking) Act 1996 which allows for detention of up to 7 days for questioning in relation to certain drug offences.

The IHRC recommends that strong guarantees be included in legislation to ensure (i) that every child has effective and appropriate support and representation when in garda custody; and (ii) that children identified as being vulnerable and in need of care receive that care at the earliest opportunity.  In the broader context of the detention of children in garda stations, the IHRC is concerned that there is no system in place for the effective independent inspection of garda stations where children are detained.  In this regard the continuing exemption of the inspection of garda stations from the remit of the Ombudsman for Children is regrettable.  The role of the Garda Ombudsman Commission in inspecting garda stations may also be of relevance in this regard.  The IHRC also recommends that the opportunity be taken in the proposed amendments to ensure that children are not subjected to extraordinary periods of detention such as those provided for the Criminal Justice (Drug Trafficking) Act 1996.

In relation to the specific proposals for a new role for the HSE contained in Head 29, while there is no reason in principle why this additional option should not be available to the court, the IHRC is concerned that this new option is being introduced while the existing provision of the Children Act 2001 providing an option of requesting the HSE to convene a family welfare conference are still not in operation.  The IHRC would welcome clarification on whether and when it is envisaged that the provisions of the Children Act relating to family welfare conferences are to be brought into force.  On the role of the SRSB, the IHRC believes that the Board may well have a valuable role to play in protecting the rights of children in court procedures and the diminution of its role may inhibit the proper integration of services relating to vulnerable children.  In particular, the IHRC regrets the removal of provisions for close cooperation between the SRSB and the probation and welfare services.

The IHRC has broad concerns about the absence of any substantial provision for adapting court procedures for the criminal trial of children, particularly as it appears that children as young as 10 may now be tried in the Central Criminal Court in relation to serious offences (see section 1.1 above).  The proposals appear to give little or no consideration to what is in the child’s best interests.  They also appear to be inconsistent with Article 40(1) of the CRC which provides for the right of every child charged with or convicted of infringing the penal law to be treated in a manner consistent with the promotion of the child’s sense of dignity and worth.

3.
Detention and remand of children
3.1
Content of proposals for amendments

3.1.1
Removal of provision for the separate detention of children under 16

Head 42 repeals section 150 of the Children Act 2001, which had created the separate categories of child detention centres for children over the age of 16 and children detention schools for children under the age of 16.  In effect the provision of the Children Act to establish two separate systems of detaining children under the age of 16 and those over the age of 16 are now being rescinded.  Heads 37-40, 42-46, 68 and 73-74 make consequential amendments to other sections of the Children Act 2001.
The removal of this distinction may have a number of positive effects from the perspective of the rights of children.  For example, the removal of this distinction in Head 39 means that section 145 of the Children Act 2001, which provides that alternatives to detention should be used where no place is available in a child detention school, will now apply to all children and not just those under the age of 16.  On the other hand there may also be negative effects of this change.  For example the provisions of the Children Act dealing with detention and supervision orders will now be applicable to all young offenders whereas previously they only applied to children over the age of 16 (see section 5.1.3 below).  In some sections, the distinction between younger and older children is retained, for example the provisions relating to community service in section 154 of the Children Act are to continue to only apply to children over 16.

3.1.2
Removal of provision for the separate detention of children on remand 
under 16
Head 30 proposes to repeal and substitute section 88 of the Children Act 2001.  Section 88(2), which has not been commenced, provides that children under the age of 16 who are on remand are to be detained in places designated by the Minister for Justice, Equality and Law Reform (with the consent of the Minister for Education and Science) as junior remand centres, while section 88(3) provides that children over the age of 16 in places designated as remand centres.  Under the present proposals, the separate category of junior remand centres is to be abolished, in line with the abolition of special detention centres for children under 16.  The reference to the consent of the Minister for Education and Science in relation to the designation of remand centres is also omitted from the proposed new section.
3.1.3
Use of St. Patrick’s Institution

In relation to 16 and 17 year old males, Heads 30 and 48 introduce new interim provisions which will place the continuing detention of these children in St. Patrick’s Institution on a statutory basis, although it will exclude the possibility of children being detained there while awaiting a HSE representative to attend court.  The Note to the Head states that “as soon as the necessary facilities are available” children under the age of 18 will be detained in child detention schools, but that “purpose built children detention schools capable of holding 16 and 17 year old male children will not become available for some considerable time”.  The IHRC is aware that Department of Justice, Equality and Law Reform anticipates that boys will continue to be detained in St. Patrick’s Institution until at least 2010.  The Note states that one of the effects of Head 48 will be to end the practice whereby some male children are detained in prisons and that Oberstown girls’ centre is already adequate to accommodate 16 and 17 year old female children.
3.1.4
Provision for outside bodies to provide specialist care and services

Head 54 clarifies the circumstances in which the Minister can make arrangements with outside bodies to provide places of detention with specialist care and services for children in detention.  These places will not be subject to the inspection scheme applying in children detention schools generally. 
3.2
Relevant human rights standards and analysis
Article 37 of the CRC prohibits the detention of children alongside adults.  Rule 17 of the UN Rules for the Protection of Juveniles Deprived of their Liberty provides that pre-trial detention shall be limited to exceptional circumstances and that children on remand be separated from convicted juveniles.  Rule 13.4 of the Beijing Rules also requires that juveniles detained pending trial shall be kept separate from adults, either in a separate institution or in a separate part of an institution also holding adults.

The IHRC recalls that in its recommendations following its last visit to Ireland in 2002, the CPT stated that children deprived of their liberty ought to be held in detention centres designed specifically for persons of their age, offering regimes tailored to their needs and staffed by persons trained in dealing with young persons.
  The IHRC also notes that the closure of St. Patrick’s Institution as a place of detention for juveniles has been recommended by the Inspector of Prisons and Places of Detention.

3.3
Conclusions and recommendations
The proposals fail to ensure that children on remand are separated from children convicted of criminal offences.  While the Children Act of 2001 contained a commitment to provide special separate detention and remand centres for children over and above the age of 16, the amendments contained in this Head represent a stepping back from that commitment.

The continuing use of St Patrick’s Institution clearly runs counter to human rights standards and has been highlighted as a matter of serious concern by the Inspector of Prisons and Places of Detention.  While the IHRC accepts that it may not be possible to put in place immediately appropriate facilities for the detention of children, it regards the continuing use of an institution that also serves as an adult prison for this purpose to be unacceptable.  The failure to make a firm commitment to address this issue within a reasonable timeframe is particularly regrettable.
4.
Management and oversight of child detention schools

4.1
Content of proposals

4.1.1
Transfer of ministerial responsibility for children detention schools
As set out in the Report on the Youth Justice Service, a political decision has been taken to transfer responsibility for all children detention schools from the Minister for Education and Science to the Minister for Justice, Equality and Law Reform.  Head 50 amends interpretation provisions of the Children Act to reflect this decision in relation to the new categories of schools created by the 2001 Act and Head 52 provides for the transfer of responsibility for all existing industrial schools and reformatories to the Minister for Justice, Equality and Law Reform.  Head 55 also removes the function to formulate policy on absence from schools from boards of management of children detention schools to the Minister for Justice, Equality and Law Reform and Head 57 provides that in the drawing up of general rules for a children detention school, the board of management of that school must obtain the consent of the Minister for Justice, Equality and Law Reform.

Heads 65-67 contain proposals relating to the relationship between the boards of management and the Minister.  In particular, Head 64 amends section 198 of the Children Act 2001 relating to transfer of children between children detention schools.  Whereas the existing Act allows the Minister to intervene in transfers only where the two directors of the schools involved in a proposed transfer could not agree, the new provision allows the Minister to instigate transfers on consultation with the directors.

Head 56 provides that, notwithstanding the transfer of ministerial responsibility, the Minister for Education and Science will continue to a have representaton on the board of management of children detention schools.  Head 53 introduces a new section after section 159 of the Children Act 2001 which moves responsibility for educational services in children detention schools to the vocational educational committee in whose are the school is located.

4.1.2
Inspection of and disciplinary codes within children detention schools 

Head 50 abolishes the position of Inspector of Children Detention Schools.  Heads 58-63 introduce this new system of inspection, whereby the Minister will appoint “an authorised person” (indicated in the Note to the Heads to be an official of the Social Service Inspectorate) to carry out inspections.  The sections of the Children Act 2001 relating to the powers and functions of the Inspector are amended to bring them into line with the existing policies and practices of the Social Services Inspectorate.  As the Note to Head 59 emphasises, the Social Services Inspectorate does not have an investigatory role, therefore Head 60 will allow the Minister, where an issue of particular concern arises, to appoint an “Inspector”, who may or not also be an authorised person for carrying out general inspection functions.  The Note to this section states that, inspections of this type are likely to be rare and therefore there is no need for a permanent or standing inspectorate.

Head 49 retains the interim provision contained in the Children Act 2001 to apply the Prisons Act and associated statutory instruments which apply to St. Patrick’s Institution to children detention schools pending the schools developing their own rules.

4.2
Relevant human rights standards and analysis
Rule 13.5 of the Beijing Rules states,

“While in custody, juveniles shall receive care, protection and all necessary individual assistance-social, educational, vocational, psychological, medical and physical-that they may require in view of their age, sex and personality.”

In principle, therefore, detention of children should be managed in an educational environment and it is undesirable that responsibility for supervising the detention of children should be transferred from an administrative department with a focus on education to a department with a focus on criminal justice and which is also responsible for prisons.

The UN Rules for the Protection of Juveniles deprived of their Liberty also address the question of inspection.  Rule 72 provides that:

“Qualified inspectors or an equivalent duly constituted authority not belonging to the administration of the facility should be empowered to conduct inspections on a regular basis and to undertake unannounced inspections on their own initiative, and should enjoy full guarantees of independence in the exercise of this function.  Inspectors should have unrestricted access to all persons employed by or working in any facility where juveniles are or may be deprived of their liberty, to all juveniles and to all records of such facilities.”

Rule 77 of the UN Rules requires the establishment of an independent office to receive and investigate complaints made by juveniles deprived of their liberty.

4.3 
Recommendations

The IHRC understands that the decision to transfer responsibility is intended to be temporary and is part of an administrative restructuring of the area of youth justice.  The IHRC welcomes the attempts that are currently being undertaken to improve the coordination of all aspects of youth justice services; however the IHRC is concerned that the present proposal might represent a move away from the core principle that education and the best interests of the child should be the primary function of child detention schools.  The IHRC recommends that there should be a clear policy commitment to managing children detention schools in an educational framework and to the establishment of a specialised agency outside of the Department of Justice, Equality and Law Reform for this purpose within a fixed period.
The issue of inspection is a fundamental one.  The IHRC notes that the Office of the Ombudsman for Children has drawn attention to this issue and that the existing Internal Care Inspection Reports disclose inadequate physical conditions and poor practice in relation to how children are disciplined and supervised.  The Ombudsman has also stated that the current standards by which inspections are carried out, Standards and Criteria for the Children Detention Schools, do not meet international human rights standards.

In this regard the IHRC is concerned that the present proposals suggest that there will be no standing inspection agency in relation to such facilities and it is unclear at present whether additional resources will be made available to the Social Services Inspectorate to carry out inspections in this area.  In the view of the IHRC, the removal of the provisions in the Children Act 2001 for a specialised inspectorate is a regressive step.  In the view of the IHRC, the fact that serious cases of abuse and mistreatment of children in institutional settings have been unveiled in recent years demonstrates the urgency of a robust system of inspections in all state institutions involved in the care of children.  In this regard, the IHRC also supports the recommendation of the Ombudsman of Children that the exemption governing her competence in relation to children in detention should be removed. 

In relation to disciplinary codes within children detention schools, the IHRC is aware that concerns have been expressed over a number of years in relation to the management structures in place in these schools.
  The IHRC regards the use of prison discipline codes to be wholly inappropriate for any system of detaining children and recommends that appropriate child-centred codes of discipline be drawn up immediately in conjunction with the Ombudsman for Children.
5.
Sentencing and periods of detention 

5.1
Content of proposals for amendment

5.1.1
Length of sentences imposed in the Children Court
Section 149 of the Children Act 2001 provides that the period which the Children’s Court may impose on a child to serve in a children detention centre shall not be less than three months and shall not be more than three years, except in relation to certain indictable offences.  Head 41 proposes that this time limit be removed and replaced by a rule that any child sentenced in the Children’s Court shall not be sentenced for a period longer than would be imposed on an adult and with reference to the child’s educational needs.  The Note to Head 41 states that the purpose of this Head is to ensure that the same sentencing regime applies to children as applies to adults and suggests (i) that the educational ethos previously dominant in industrial schools may be inappropriate for children up to the age of 18; and (ii) that the possibility that longer sentences may be imposed on persons in a court of summary conviction than in the Children Court may be unconstitutional.

At present section 149(3) of the 2001 Act provides that, except for certain indictable offences dealt with in section 155 of the Children Act 2001, a child should not be detained beyond the age of 18 and should, if a period of his or her sentence remains to be served, be referred to community supervision at that point.  Head 41 proposes to delete this provision and instead to insert a provision that courts should have regard to the educational needs of children in imposing a sentence.

5.1.2
Consequential amendment in relation to penalties for escape
Head 69 proposes a consequential amendment to section 215 of the Children Act 2001 relating to children who escape from children detention schools and proposes that a previous limitation be removed, whereby a penalty of an additional three months detention on escape could not extend the overall period beyond three years.  In future a penalty will be added to sentences as is the case with ordinary summary convictions.
5.1.3 Detention and supervisions orders 

Head 43 proposes to extend the current provision for detention and supervision orders contained in section 151 of the Children Act 2001 to all children.  At present these orders apply only to persons over the age of 16 and involve a court making an order that a person be detained in a children detention school and then supervised by the probation and welfare service in the community for a period on release.
5.1.4 Sentencing of children on indictment and transferring persons to adult prisons at the age of 18
Section 155(1) of the Children Act 2001 provides that, where a child under the age of 16 is convicted of an indictable offence, “and the court is of the opinion that none of the other ways in which the case may be dealt with is inadequate”, the court may impose a sentence of more than three years.  Head 47 proposes to amend section 155 by removing now obsolete references to transferring children between child detention centres and children detention schools and also by removing the requirement that the court must be satisfied that no other option is appropriate.
The Head retains provision relating to transferring children to adult prisons at the age of 18, with some flexibility to allow persons complete educational course up to the age of 18 years and 6 months.  The prohibition on transferring children to adult prisons is retained in its essence.

5.2
Relevant human rights standards and analysis
5.2.1
Detention as a last resort and for as short a period as possible

Article 37(b) of the CRC states that “…The arrest, detention or imprisonment of a child shall be in conformity with the law and shall be used only as a measure of last resort and for the shortest appropriate period of time.”  Rule 19.1 of the Beijing Rules also states that “The placement of a juvenile in an institution shall always be a disposition of last resort and for the minimum necessary period.”
5.2.2
Equality before the law

It is not clear how the proposals contained in Head 41 will operate in practice.  While the IHRC acknowledges that this provision may be intended to ensure that educational services in children detention schools are effective, questions arise about possible regressive impact of this proposal.  In the first instance it may conflict with the principle of equal protection of the law under Article 40.1 of the Constitution, insofar as, as currently drafted, two children convicted of the same offence may be detained in different settings because of different educational needs, most probably informed by their personal educational backgrounds.

5.3
Conclusions and recommendations
As noted above, it is proposed that reference to the principle of detention as last resort be deleted from section 155 of the Children Act and also that the cap on detention after the age of 18 be removed.  However, there are no proposals to amend section 96 of that Act which states that “any penalty imposed on a child for an offence should cause as little interference as possible with the child’s legitimate activities and pursuits”.  Section 96 also refers to the sentences taking the form “most likely to maintain and promote the development of the child” and states that sentences “should take the least restrictive form that is appropriate in the circumstances; in particular, a period of detention should be imposed only as a measure of last resort.”
The IHRC recommends that the principle of detention as a last resort and for as short a period as possible should be clearly stated to apply to all cases in which a child is sentenced and to any penalties incurred by a child for escape from a children detention school or any other place of detention.  In the view of the IHRC the proposals that the educational needs of children should be considered as a factor in sentencing should be reconsidered to ensure that children with greater educational needs are not treated in a discriminatory manner.

As set out in the note to the Head 43 the reason why detention and supervision orders were originally restricted to older children was because it may impede the education of a child.  In this context, without any further justification being offered for the proposed amendment, the IHRC recommends that there should be no extension of the scope of detention and supervision orders.
6.
Restrictions on reporting of proceedings involving children 
6.1
Contents of proposals for amendment

Head 32 amends the existing ban on reporting of cases involving children contained in section 93 of the Children Act 2001 by extending the grounds on which a judge can dispense with the ban.  The two new grounds on which a judge can allow reporting of a case involving a child are (i) a broad public interest ground; and (ii) where a child is subject to an anti-social behaviour order and “the particular nature of the order is such as to make it necessary to do so to ensure that the order is complied with”.  The court will be under an obligation to explain any exception to the general ban in open court.

6.2
Relevant human rights standards and analysis
Article 40(b)(vii) of the CRC provides that juveniles have the right to have their privacy respected “at all stages of the proceedings”.  Rule 8 of the Beijing Rules states,

“8.1
The juvenile’s right to privacy shall be respected at all stages in order to avoid harm being caused to her or him by undue publicity or by the process of labelling. 

8.2 
In principle, no information that may lead to the identification of a juvenile offender shall be published.”

The Commentary to Rule 8 explains the importance of protecting the juvenile from stigmatisation and the detrimental effects resulting from the permanent identification of a young person as a ‘delinquent’ or ‘criminal’.

In the case of T. v. United Kingdom the European Court of Human Rights considered the question of the impact of public reporting of cases on children.
  In that case, the applicants argued that the publicity surrounding the case in question could amount to inhuman or degrading treatment or punishment under Article 3 of the ECHR and that the impact of the publicity on the applicant constituted an interference with his right to effectively participate in the trial under Article 6 of the ECHR (there was evidence that the applicant suffered from post traumatic stress disorder in the course of the trial).  The Court did find a violation of Article 6, but no violation of Article 3; however, in relation to both arguments the Court referred at length to the growing body of international law and the development of common practice across Europe in protecting the privacy of children in legal proceedings.

In T. v. United Kingdom, which concerned a particularly serious criminal charge, the applicant did not argue that his rights to respect for private and family life under Article 8 of the ECHR has been violated, but it may well be open to a child who is charged with a less serious offence to argue that any such publicity constitutes a disproportionate interference with his or her right to respect for privacy.  This argument becomes much stronger in relation to anti-social behaviour, which is not criminal in nature.  Of course, any interference with children’s rights in this context also raises questions about the principle of extending the criminal law and its detrimental consequences to children who have committed no crime.
6.3
Conclusions and recommendations

The IHRC is concerned that any move to broaden the circumstances in which proceedings involving children can be publicised raises serious questions of compatibility with human rights standards.  The IHRC reiterates that there are clear obligations on the State to ensure that that special needs of children in relation to respect for privacy and in relation to the possible detrimental effects of publicity and identification on their other rights be given due regard.
The IHRC is particularly concerned at the suggestion that publicity and identification may be seen as an aspect of the enforcement, or even as an objective in itself, of the proposed new system of anti-social behaviour orders.  The language adopted here suggests that publicity and the potential serious and long-term harm this may cause to children becomes part of the sanction for anti-social behaviour.  In this regard, the IHRC is cognisant of the role that “naming and shaming” has had in the United Kingdom model of anti-social behaviour orders.  The IHRC notes that that the aggressive publicity surrounding anti-social behaviour orders in the United Kingdom was marked out as an area of special concern by the Council of Europe Commissioner for Human Rights.

The IHRC believes that the balance of public interest and individual rights should be weighted more heavily in favour of the individual child where no criminal charges are involved.  Therefore there is a strong argument for stronger protection of children’s rights in relation to anti-social behaviour proceedings rather than lesser protection.  
7.
Restriction of movement orders 

7.1 
Content of proposals for amendment

At present sections 133-137 of the Children Act 2000 provide for restriction of movement orders to be imposed by courts on children.  Under these orders, children can be restricted to a certain place or restricted from a certain place between the hours of 7pm and 6am over a period of up to 6 months.  Under Head 36 a garda will now be empowered to arrest without warrant a child who is in breach of an order, whereas previously a garda must apply to a court if a child has violated an order.  The note to the Head states that, at present, there is little incentive to comply with orders as a summons to appear in court are not seen as immediately consequential to children.
7.2
Relevant human rights standards and analysis
Again the IHRC notes that Article 8(2) of the ECHR lays down the circumstances in which an interference with the rights provided for in that Article can be justified.  The interference must be in accordance with the law and necessary in a democratic society, and must be justified under one of the following grounds: the interests of national security; the interests of public safety; the interests of the economic well-being of the country; the prevention of disorder or crime; the protection of health or morals; or the protection of the rights and freedoms of others.

7.3
Conclusions and recommendations

This amendment represents a fundamental change in the nature of these orders, which were originally intended as a diversion from the criminal justice system.  Under the proposed amendment, gardaí would have broad powers of arrest without warrant in relation to a child who they believe to be acting in violation of an order.  This amendment increases and accentuates the criminal nature of the sanction itself.  Under this proposal, restriction of movement orders will now constitute even more serious interferences with private and family life and with freedom of movement, and have more serious consequences for the individual child.  In this regard the IHRC believes that whole area of restriction of movement orders and the parameters in which they can be applied needs to be revisited.  The IHRC also cautions against the extension of garda powers in relation to children, as this runs against the overall guiding principle of minimising contact between the criminal justice system and children.

8.
Anti-social behaviour orders and good behaviour contracts
8.1
Contents of the proposals for amendment

Heads 75-78 introduce a new Part to the Children Act 2001 providing for good behaviour contracts and anti-social behaviour orders for children.  Heads 79-81 extend the application of the criminal legal aid scheme for the District Court to applications for anti-social behaviour orders in relation to children.

In this section the IHRC summarises some of the main aspects of the proposed new scheme which give rise to human rights concerns.  The IHRC has already published observations on proposals for a system of anti-social behaviour orders for adults under the proposals for amendments referred to it in November 2005.
  Many of the points made there are also of relevance to the proposed system of anti-social behaviour orders for children and these observations deal mainly with the differences in the proposed system for children.
8.1.1
Warnings and good behaviour contracts
The procedures relating to anti-social behaviour orders for children are different from those proposed in relation to adults in a number of respects.  First, a report on a child’s behaviour can only be prepared by a garda after warnings have been given to the child.  Secondly, where a Garda Superintendent becomes aware of such behaviour, his or her first step is to convene a meeting to discuss the child’s behaviour involving the child, his or her parents or guardians, the reporting garda, the child’s juvenile liaison officer (where the child is participating in the Diversion Programme) and any other person the Superintendent deems appropriate, including a member of the local policing forum.
At the meeting efforts will be made to get both the child and his or her parents or guardians to acknowledge the problematic behaviour and to give undertakings to take steps to prevent it.  If child and parents give these undertakings, a “good behaviour” document shall be drawn up and signed by the child and his or her parents.  The contract is to be for a period of up to six months, which can be extended for a maximum of three further months.  The Superintendent can review compliance with the contract at any time.  If the child does not “commit any further behaviour”, no further action is to be taken.  If the child does continue to commit anti-social behaviour, or the Superintendent believes he or she is likely to do so, the meeting can be reconvened and the original contract can be renewed (up to an overall maximum period of nine months from the date of the first contract).

8.1.2
Anti-social behaviour orders as a last resort
If it does not prove possible to agree a good behaviour contract or if a child continues to engage in anti-social behaviour the Superintendent may refer the child to the Garda Diversion Programme or to the courts for an anti-social behaviour order application.  Notwithstanding the reference in the Note to the principle that anti-social behaviour orders should be a last resort, the Heads currently provide that a Superintendent can at any point decide to refer a child to the courts for an application for an order.  The Heads indicate that the Superintendent can at any point decide that the good behaviour contract procedure “would not in his or her view be appropriate”.

8.1.3
Content of antisocial behaviour orders
Head 77 goes into detail in relation to the content of the proposed anti-social behaviour orders for children between the ages of 12 and 18.  First, although applications can be made for anti-social behaviour orders even where good behaviour contracts have been agreed, details of any proceedings in relation to good behaviour contracts must be put before the court.  In relation to the contents of an anti-social behaviour orders for children, the Head proposes a non-exclusive list of issues such as attendance at school and reporting arrangements to the Garda, teacher or another person in authority.  While the list of issues is not exhaustive, it can be contrasted with the proposed system of anti-social behaviour orders for adults where there are no limitations to the content of orders.  In other respects, the orders mirror those for adults and Head 79 provides for appeals against orders similar to the adult system.
8.1.4
Power to arrest for breach of an order
One of the most important aspects of the proposed system is that, where a garda finds a child who is the subject of an order in breach of that order, the garda may arrest the child without warrant and the child is guilty of a summary offence with a fine of up to €800 (the Head proposes that the aggregate of fine and cost shall not exceed €1500).  
8.1.5
Extension of obligation on parents to attend court proceedings

Head 31 extends the general the obligation on parents to attend court for any matter relating to their child in section 91 of the Children Act 2001 to an application for an anti-social behaviour order.
8.2
Relevant human rights standards and analysis
It is clear from the Heads of Bill that significant efforts have been made to ensure that many of the problematic aspects of the United Kingdom system of anti-social behaviour orders, at least those relating to the due process rights of children, have not been replicated in the proposals.  The provision for appeals against orders, for legal aid in proceedings for applications for orders and the provisions whereby only courts can make orders go some way to alleviate concerns in this regard.  Furthermore, there are important differences with the proposed system of anti-social behaviour orders for adults.  However, some serious concerns about the protection of children’s rights persist.
8.2.1
General points of principle
The IHRC is concerned, at the general level, as to the overall objective behind the introduction of anti-social behaviour order.  On the one hand, if the system encompasses behaviour which is not currently the subject of criminal sanction, are these orders a means of criminalising “by the back door” a wider category of behaviour?  If this is the case, the vagueness surrounding what might constitute anti-social behaviour may be problematic, as there is a clear distinction between the generality of anti-social behaviour as defined here and the precision and clarity associated with offences set out in criminal statutes.  As already outlined above, any proposal to extend the application of formal criminal law structures to children runs counter to the principles contained in the CRC, the Beijing Rules and the Riyadh Guidelines.

On the other hand, if the proposed system relates exclusively or mainly to behaviour that is already the subject of criminal sanction, then does it represent a procedural means for prosecution authorities to subvert the due process protections of the criminal justice system?  If there is no significant expansion of what is deemed to be criminal and if general due process protections are retained, then it may be that the system could be seen as simply a new tier to the criminal justice system.  While the proposals go to some lengths to emphasise that anti-social behaviour orders are intended as a last resort, there is a real danger that they be used as an alternative to the ordinary criminal justice procedures of proffering charges.  In practice, given the wide definition of anti-social behaviour, members of the Garda and prosecution authorities may opt to pursue anti-social behaviour orders on the basis that they may find it less onerous to obtain an anti-social behaviour order than they would to pursue the prosecution of a criminal offence in respect of a particular incident or person.
Important due process concerns also arise, particularly in relation to the foreseeability and certainty of the law.  The category of anti-social behaviour, while narrower than the formulation contained in the United Kingdom legislation, still appears to be so broad as to raise questions of its compatibility with Article 38.2 of the Irish Constitution and with the ECHR.

8.3
Conclusions and recommendations 
The proposed system in Ireland appears to differ from that in operation in the United Kingdom, particularly in relation to the introduction of a number of due process safeguards in the system of applications for and appeals against anti-social behaviour orders.  Perhaps most significantly, judges are to be afforded a very wide discretion as to the type and content of orders to be made.  The proposals create the danger that judges may significantly restrict the constitutional and human rights of children subject to anti-social behaviour orders in a manner disproportionate to the impugned behaviour, for example an order could exclude a person from an area where his or her family members reside, interfering with his or her right to respect for private and family life under Article 8 of the ECHR.

It appears that under the present proposals, judicial discretion is retained in that a judge may refuse to grant an order.  However, while the Heads make clear that the anti-social behaviour orders are intended to be used only as a last resort, there are precedents from other aspects of policing practice whereby measures or powers intended to be used minimally acquire an expanded use over time.  In this regard the IHRC recommends that careful consideration is given to ensuring that anti-social behaviour orders are not resorted to where a warning or other non-criminal measure is more appropriate.  The IHRC also recommends that consideration is given to regular monitoring of Garda practice in relation to anti-social behaviour orders to ensure that these orders are not used to circumvent the procedural requirements of the ordinary criminal law.
9.
Consequential changes to the Garda Diversion Programme 
9.1
Contents of the proposals for amendment 

Heads 8-22 contain changes to the sections of the Children Act consequential to the introduction of anti-social behaviour orders, which provide for a Garda Diversion Programme to now also apply to cases of anti-social behaviour.  Head 8 amends section 18 of the Children Act 2001 which sets out the principle that a young person who commits an offence and admits responsibility should, in general, be admitted to the Diversion Programme to also extend to circumstances in which a young person is faced with being served with an anti-social behaviour order.  Head 9 similarly amends section 19 of the Children Act 2001 which sets out the objectives of the Diversion Programme.  Heads 10-22 contain consequential amendments to the sections contained in Part 4 of the Children Act 2001 dealing with the Diversion Programme to replace reference to “criminal behaviour” with “criminal or anti-social behaviour.”

Significantly, Heads 21 and 31 provide that prosecution authorities in sentencing proceedings involving a child after he or she has been referred to the Diversion Programme may inform the court of the child’s referral to the programme, including a referral to the Diversion Programme for anti-social behaviour.
9.2 Relevant human rights standards and analysis
As already referred to, Article 40(3)(b) of the CRC states that wherever possible children accused of criminal behaviour should be dealt with without resorting to judicial proceedings.  In line with this provision, the establishment of the Garda Diversion Programme is a welcome measure to divert children who may be accused of criminal offences away from the courts.  However, the application of this system to persons who might be the subject of anti-social behaviour orders extends the system beyond the penal law.  In this context, the IHRC recalls that the Riyadh Guidelines on juvenile delinquency emphasise the need to avoid criminalising or penalising children for behaviour “that does not cause serious damage to the development of the child or harm to others.”  Principle 5 of the Guidelines go on to state that, in the predominant opinion of experts, “labelling a young person as ‘deviant’, ‘delinquent’ or ‘pre-delinquent’ often contributes to the development of a consistent pattern of undesirable behaviour by young persons.”
9.3
Analysis and recommendations
While the IHRC recognises that the purpose of the Garda Diversion Programme is to divert young people away from the criminal courts, extending the scope of the Programme to deal with children who have not committed a criminal offence involves bringing a wider group children into formal contact with the criminal justice system, and may indirectly lead to criminal sanction and even detention.  In this regard, the extension of the Programme runs counter to the principle of minimising the circumstances in which children are brought within the formal criminal justice system.
The proposals contained in the Head of Bill to allow prosecution authorities to refer to a child’s prior referral to the Diversion Programme when sentencing constitute a significant change in the nature of the Diversion Programme.  Under these proposals, a child’s referral to the Programme may have significant criminal justice consequences, consequences which a child may often not be fully aware of.  The IHRC believes that these proposals, particularly in relation to anti-social behaviour, may seriously undermine the positive objective behind the Diversion Programme.  Under the proposals, children may now suffer serious consequences in relation to alleged criminal or anti-social behaviour where they have not been formally tried or even charged.  In this respect, serious concerns arise in relation to the due process rights of children and the IHRC recommends that this provision be deleted.
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