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I. Introduction

1. The Irish Human Rights Commission (IHRC) is Ireland’s National Human Rights Institution, set up by the Irish Government under the Human Rights Commission Acts 2000 and 2001.
 The IHRC has a statutory remit to endeavour to ensure that the human rights of all persons in the State are fully realised and protected in the law and practice of the State. Its functions include keeping under review the adequacy and effectiveness of the law and practice in the State with regard to constitutional and international human rights standards deriving from the Irish Constitution and the international treaties to which Ireland is a party.
 The IHRC is mandated to make recommendations to the Government as it deems appropriate in relation to the measures which the IHRC considers should be taken to strengthen, protect and promote human rights in the State.

2. The IHRC was referred the General Scheme of the Criminal Justice (Amendment) Bill 2009 pursuant to section 8(b) of the Human Rights Commission Act 2000 by the Minister for Justice, Equality and Law Reform on 27 May 2009. In pursuance of its statutory functions the IHRC communicated its Observations on the Scheme of the Bill to the Minister for Justice on 29 June 2009. On 30 June 2009 the Minister for Justice published the Criminal Justice (Amendment) Bill 2009 (2009 Bill). The IHRC understands that the 2009 Bill will be initiated in the Houses of the Oireachtas on 3 July 2009 with a view to completing debate on the Bill before the Houses are adjourned for the summer break. In light of the human rights implications of the 2009 Bill the IHRC would have wished to see more time granted for full consideration of the legislative proposal both by the IHRC, to enable it to carry out its statutory functions more effectively in this instance, and by the Oireachtas to ensure the legitimacy of the legislative process is not undermined.
 
3. The present Observations focus on a number of specific proposals which the IHRC considers have implications for the protection of human rights as defined under section 2 of the Human Rights Commission Act 2000. In light of the limited timeframe for the IHRC to consider the 2009 Bill, these Observations focus on some key issues that raise human rights concerns and may not exhaustively examine every potential issue. The proposals considered herein are as follows:

· The proposal to extend the definition of “scheduled offences” to certain offences under Part 7 of the 2006 Act and thereby extend the remit of the Special Criminal Court;

· The proposal to allow for inferences to be drawn from a person’s failure to answer in proceedings against a person under Part 7 of the 2006 Act;

· Elements of the proposal to create the offence of directing a criminal organisation under section 5 of the 2009 Bill.

II. Extension of the Category of “Scheduled Offences”
(a) Relevant Provisions of the 2009 Bill
4. Section 8(1) of the 2009 Bill declares that the ordinary courts are inadequate to secure the effective administration of justice and the preservation of public peace and order in relation to certain offences under Part 7 of the 2006 Act, in particular offences under sections 71A, 72, 73 and 76.
 The 2009 Bill proposes that these offences shall be deemed scheduled offences for the purposes of Part V of the 1939 Act as if an order had been made under section 36 of the 1939 Act.
 This shall not affect or limit the discretion of the Director of Public Prosecutions (DPP) to direct that a person should not be sent forward for trial by the Special Criminal Court under section 42(5) of the 1939 Act.

5. It is proposed that this section shall cease to be in operation 12 months from the passing of the legislation unless a resolution is passed by each House of the Oireachtas resolving that this section should continue in operation.
 In addition, this section can be continued in operation from time to time by a resolution passed by each House of the Oireachtas for such periods as may be specified in the resolution.
 Before a resolution is passed by either House of the Oireachtas, the Minister for Justice will be required to prepare a report and lay a copy of that report before the Houses on the operation of the section.
 
(b) Relevant Human Rights Law
6. The Irish Constitution provides for the right of a person charged with a criminal offence to be tried by a jury.
  Certain exceptions are provided to this right, including where special courts are established by law “for the trial of offences in cases where it may be determined in accordance with such law that the ordinary courts are inadequate to secure the effective administration of justice, and the preservation of public peace and order”.
 In The People v. Quilligan (No. 1) the Supreme Court confirmed that the operation of the 1939 Act is not necessarily confined to subversive cases.
 In addition, the effect of the decision in Kavanagh v. Ireland is to restrict a judicial review of the DPP’s decision to issue a certificate in respect of a non-scheduled offence to extremely limited circumstances.

7. International human rights law does not guarantee the right to trial by jury.
 However, the Human Rights Committee, which oversees the supervision of the International Covenant on Civil and Political Rights (ICCPR), has stated that: 

while the ICCPR contains no provision asserting a right to a jury trial in criminal cases, if such a right is provided under the domestic law of the State party, and is granted to some persons charged with crimes, it must be granted to others similarly situated on an equal basis. If distinctions are made, they must be based on objective and reasonable grounds.

8. In an individual complaint before the Human Rights Committee, Kavanagh v. Ireland,
 the Committee considered that Ireland had failed to demonstrate that the decision to try Kavanagh before the Special Criminal Court was based upon reasonable and objective grounds. The Committee observed that no reasons are required to be given for the decision by the DPP that the ordinary courts are considered inadequate to ensure the effective administration of justice. On the basis of the right to equality before the law, the Committee concluded that Kavanagh’s right under Article 26 had been violated, stating that persons should not be tried before the Special Criminal Court unless reasonable and objective criteria for the decision are provided.
 

9. In its Concluding Observations on Ireland’s Third Periodic Report, the Human Rights Committee recommended that Ireland should carefully monitor, on an ongoing basis, whether the exigencies of the situation in Ireland continue to justify the continuation of a Special Criminal Court with a view to abolishing it.
 It also recommended that the State should ensure that there are objective and reasonable grounds provided for each case that is certified by the DPP as requiring a non-jury trial, and that there should be a right to challenge these grounds.
 
10. In 1999, the Committee to Review the Offences Against the State Acts 1939–1998 (the “Hederman Committee”) was established.
 The majority concluded that the paramilitary threat in Ireland justified the retention of the Special Criminal Court and in addition, that the threat of organised crime was sufficient to justify its retention.
 The minority considered that the Special Criminal Court should be dispensed with.
 

11. On the basis of its review of the constitutional and international human rights standards the Hederman Committee made a number of specific recommendations for reform of the 1939 and 1998 Acts which to date have not been implemented. In particular, the Hederman Committee recommended that the distinction between scheduled and non-scheduled offences should not be retained as it does not provide a sufficiently clear and transparent basis for depriving an accused of the right to jury trial to which he or she is otherwise prima facie constitutionally entitled.
 The Hederman Committee observed:
it could be contended that the constitutional jurisdiction to try an accused in the non-jury courts rests on an assessment in that individual case that the ordinary courts are inadequate and that these constitutional requirements are not satisfied by the scheduling of certain offences by the Oireachtas itself (as in the case of the 1998 Act) or in a manner permitted by the Oireachtas (as in the case of orders made under section 36 of the 1939 Act), since the very act of scheduling permits the trial of those very offences (unless the Director of Public Prosecutions otherwise directs) without any consideration of the individual merits of the case at hand and whether or not the ordinary courts are inadequate to try that particular case.

12. The Hederman Committee concluded on this basis that it would be preferable that the decision of the DPP to refer a case to the Special Criminal Court would be based on the merits of the individual case, instead of a preconceived statutory assumption that persons charged with certain types of offences should be tried in that Court unless the DPP otherwise orders.

13. The Hederman Committee also recommended that the decision of the DPP to send a person charged forward for trial in the Special Criminal Court should be subject to a positive review mechanism.
 The Hederman Committee gave consideration to four possible types of review mechanism: review by the High Court following inter partes hearing; application to the High Court ex parte, but in camera; administrative review by a retired judge; and review by a judge of the Supreme Court.

14. It is noteworthy that in the United Kingdom, the prosecution may apply for a non-jury trial in cases where they can show evidence of a real and present danger of jury tampering.
  The prosecution must also satisfy the court that there is a substantial likelihood that jury tampering would take place notwithstanding any reasonable steps, such as police protection, that might be taken.
 The judge must allow the defendant to make representations in relation to such applications.
 The Criminal Division of the Court of Appeal recently held in relation to these provisions that the right to trial by jury is so deeply entrenched in the United Kingdom constitution that unless express statutory language indicates otherwise, the highest possible forensic standard of proof, the criminal standard, is required to be established before the right is removed.

(c) IHRC Analysis and Recommendations
15. As outlined in the 2009 Bill, the justification for the proposal to extend the remit of the Special Criminal Court is contingent on the premise that the ordinary courts are inadequate to secure the effective administration of justice in cases that involve some offences that relate to organised crime. The right to trial by jury is prima facie guaranteed under the Irish Constitution, except in specific circumstances, such as where the ordinary courts are inadequate to secure the effective administration of justice. The IHRC considers that any limitation of the Constitutional right to trial by jury must only take place in exceptional circumstances, and in circumstances in which it has been clearly demonstrated that the ordinary courts are inadequate. 
16. The IHRC is cognisant that organised crime is a problem in Ireland and that it has the potential to cause great harm in Irish society. However, the IHRC considers that the exigencies of the situation in Ireland do not justify the restriction of the Constitutional right to trial by jury. The IHRC considers that the developed system of criminal justice which exists in Ireland is capable of effectively confronting the problem of organised crime without resorting to a parallel criminal justice system that does not provide the accused with the right to trial by jury.
 Where, in exceptional circumstances, it can be clearly established on reasonable and objective grounds that the effective administration of justice cannot be delivered in an individual case, a non-jury trial may be justified. The legislative framework and jurisprudence in the United Kingdom referred to above is instructive in this regard. The IHRC considers that a broad legislative extension of this exceptional measure to a wider category of cases is disproportionate and unnecessary. 

17. In announcing this legislative initiative in May 2009, An Taoiseach stated that the aim of these measures is to “ensure that the criminal law is effectively implemented and that the administration of justice is not interfered with through the intimidation of juries and witnesses”.
 The risk of jury intimidation is one means by which the normal administration of justice can be undermined. However, in the absence of supporting data the IHRC queries a blanket assumption about the actual or potential level of jury intimidation in Ireland. In addition, to address the risk of jury intimidation there are numerous intermediate law reform measures that could be adopted including: having an anonymous jury, screening the jury from public view, protecting the jury during the trial, or locating the jury in a different place from where the trial is being held with communication by video link. The IHRC considers that such intermediate measures should be considered and explored as a more proportionate and reasonable alternative to the extension of the remit of the Special Criminal Court.
18. On the basis of the human rights standards and the recommendations of the Hederman Committee outlined above, the IHRC considers that rather than extending the category of scheduled offences as proposed under the 2009 Bill, this category should be removed from Irish law. The IHRC recommends that the 1939 Act (as amended) should be revised to require the DPP in each individual case to advance reasonable and objective grounds that demonstrate the ordinary courts are inadequate to deal with the administration of justice in that particular case. The IHRC considers this possibility should be limited to cases that involve alleged offences against the State or alleged organised crime offences.   
19.  The IHRC considers that the 1939 Act (as amended) should be revised to make the decision of the DPP to send a person forward for trial before the Special Criminal Court subject to a positive review mechanism. It is of particular note that the Hederman Committee recommended that a review by a serving Supreme Court judge, in conjunction with an independent counsel procedure, would meet the objections raised by the Human Rights Committee in Kavanagh v. Ireland.  
IHRC Recommendations:

20. The proposal under section 8(2) of the 2009 Bill to amend the 2006 Act in order to extend the remit of the Special Criminal Court should be removed.
21. Consideration should be given to alternative methods to protect jury members against intimidation including, providing for anonymous juries, screening the jury from public view, the protection of the jury during the trial or locating the jury in a different place from where the trial is being held with communication by video link.

22. The category “scheduled offences” should be removed from Irish legislation. The 1939 Act should be revised to require the DPP in each individual case to advance reasonable and objective grounds to demonstrate that the ordinary courts are inadequate to deal with the administration of justice in the particular case under consideration. This power should be limited to cases involving offences against the State and organised crime.
23. In tandem with the above recommendation, the 1939 Act should be amended to make the decision by the DPP to certify that the ordinary courts are inadequate to secure the effective administration of justice and to refer a case to the Special Criminal Court subject to a positive review procedure in line with the recommendations of the Hederman Committee. 
III. Inferences to be Drawn from a Person’s Failure to Answer Questions
(a) Relevant Provisions of the 2009 Bill
24. Section 9 of the 2009 Bill proposes that in any proceedings against an accused under Part 7 of the 2006 Act, where evidence is given that the accused at any time before he or she was charged failed to answer any question material to the investigation, the Court may draw inferences as appear proper from the failure.
 Such inferences can be treated as capable of amounting to corroboration of any evidence in relation to the offence.
 The person shall not be convicted of the offence solely or mainly on an inference drawn from such a failure.
 The accused shall be told in ordinary language of the implications of failure to answer and shall be afforded a reasonable opportunity to consult a solicitor.
 The questioning should be electronically recorded for this section to apply, unless a person has provided written consent for it not to be recorded.
 A material question is defined to include any question requesting the defendant to give a full account of his or her movements, actions, activities or associations during any specific period.
 A failure to answer is defined to include the giving of an answer that is false or misleading, and the silence or any other reaction by the defendant shall be construed accordingly.
 
(b) Relevant Human Rights Law

25. The Supreme Court has held that the privilege against self-incrimination enjoys Constitutional status and that any abridgement of that right must pass a proportionality test.
 However, in Rock v. Ireland, the Supreme Court concluded that the presumption of innocence was not infringed by provisions that allowed inferences to be drawn from an accused’s failure to account for the presence of objects, substances or marks on his person, given that inferences could only amount to corroboration and that only those that “appear proper” could be drawn.
 The Supreme Court has also held that reasonable access to a solicitor during policy custody is a constitutionally guaranteed right.
 However, the accused is not entitled to have his or her legal advisor present throughout Garda interrogation.

26. The right to remain silent under police questioning and the privilege against self-incrimination are generally recognised international standards which lie at the heart of the concept of a fair procedure under Article 6 of the ECHR.
 In Murray v. United Kingdom and Averill v. United Kingdom the European Court of Human Rights (ECtHR) held that it would be incompatible with Article 6(1) to convict an accused of a criminal offence based “solely or mainly on the accused’s silence or on a refusal to answer questions or to give evidence himself”.
 However, the ECtHR held the right to silence does not prevent a person’s silence being taken into account in assessing the persuasiveness of the evidence against him/her in circumstances that clearly call for an explanation.
 Where inferences can be drawn from an accused’s silence appropriate warnings must first have been given to the accused as to the legal effects of maintaining silence.
 
27. In the case of Murray the ECtHR asserted that where a scheme allows for the drawing of adverse inferences from silence “it is of paramount importance for the rights of the defence that an accused has access to a lawyer at the initial stages of police interrogation”.
 The ECtHR observed that in light of the dilemma faced by the accused relating to his defence, the concept of fairness enshrined in Article 6 requires that the accused has the benefit of the assistance of a lawyer from the initial stages of police interrogation.
 The ECtHR held that to deny the accused access to a lawyer for the first 48 hours of police questioning, in a situation where the rights of the defence may well be irretrievably prejudiced, is incompatible with the rights of the accused under Article 6.
 In Averill, the ECtHR held that considerable caution is required in drawing adverse inferences from silence where access to a lawyer is delayed for a period of twenty-four hours, even if the accused maintains his or her silence after seeing a solicitor.
 Finally, in the case of Condron v. The United Kingdom the ECtHR held that where an accused remains silent upon instructions from his solicitor, as a matter of fairness, the jury should be directed that it can only draw an adverse inference if it is satisfied that the applicant’s silence could only sensibly be attributed to their having no answer or none that would stand up to cross-examination.

28. In general, the Committee for the Prevention of Torture (CPT) which monitors the European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment, has continually stressed the vital importance of the right of access to a lawyer being guaranteed from the very outset of custody.
 The CPT has stated this extends in principle to being entitled to have a lawyer present during any interrogation conducted by the police.

(c) IHRC Analysis and Recommendations
29. Irish law contains a number of provisions that allow inferences to be drawn in proceedings against a person for an arrestable offence, where the accused fails or refuses to account for objects or marks etc. on his or her person etc.; where the accused fails or refuses to account for his or her presence in a particular place; or where the accused fails to mention particular facts subsequently relied upon in his or her defence.
 In relation to these provisions the relevant legislation provides that the member of An Garda Síochána must have reason to believe that the presence of the accused, or the marks or objects on his person etc., may be attributable to his or her commission of an offence, the member must inform the accused of this belief, and the circumstances must clearly call for an explanation from the accused.
  In the case of inferences to be drawn from failure by the accused to mention particular facts, the circumstances existing at the time must clearly call for an explanation from the person being questioned.
 
30. The proposals in the 2009 Bill apply to certain offences under Part 7 of the 2006 Act. As currently worded the 2009 Bill provides that inferences can be drawn where, at any time before he or she is charged with the offence, the accused “failed to answer any question material to the investigation of the offence”.
 The definition of a “material question” outlined in paragraph 23 above could apply to a very broad range of questions that could arise during police questioning, if not potentially all questions. The IHRC considers that, in line with the jurisprudence of the ECtHR, where adverse inferences are to be drawn from silence this should only happen under narrowly defined circumstances where there is a prima facie case against the accused, and the circumstances existing at the time clearly call for an explanation from the accused person. 

31.  Reasonable access to a solicitor during police custody is a constitutionally guaranteed right which is afforded to all persons taken into police custody.
 Under the proposed legislation inferences cannot be drawn from the accused’s failure to answer a material question unless the accused was afforded a “reasonable opportunity” to consult a solicitor before such a failure occurred.
 The IHRC considers that in light of the dilemma facing an accused who receives an adverse inference warning, having regard to the inevitable complexity of such a warning and the serious consequences for his or her defence, legal advice must be a prerequisite requirement to ensure that the overall fairness standards of Article 6 are met.
 
32. In practice, legal advice may be required so that the accused can fully understand the provision and the legal implications of his or her silence, particularly in light of the complexity of the provision. On the basis of the Murray case it is arguable that “reasonable access” to legal advice is not adequate to satisfy Article 6 and that no inference can properly or fairly be drawn from an accused’s silence before he or she has had an opportunity to take legal advice as to the possible consequences of any failure to answer the questions put. It is noteworthy that in England and Wales, where there are a number of adverse inference provisions in criminal legislation, a detainee who wants legal advice may not be interviewed or continue to be interviewed until he or she has received such advice.

33. In general, the IHRC considers that in line with the CPT standards it would be preferable as a measure of best practice for an accused person to have a legal advisor present throughout interrogation. The ECtHR has noted that while legal advice during questioning is not mandatory, it is an important safeguard.
 The IHRC considers that in light of the increased reliance within Irish criminal law on adverse inference provisions, there is an increased necessity for this type of safeguard.

IHRC Recommendations:

34. Proposed section 72(A)(1) of the 2006 Act should be amended to require that in drawing adverse inferences from an accused’s failure to answer a material question the court or, subject to the judges direction, the jury must be satisfied that the circumstances at the time clearly called for an explanation from the accused. 

35. Proposed section 72(A)(2) should be amended to provide that subsection 1 shall not apply unless the accused has been first provided with legal advice. 

36. The IHRC considers that the above recommendation is of relevance to all provisions in Irish law that allow for adverse inferences to be drawn for an accused’s failure to answer questions or provide an explanation for certain facts during police questioning and that the relevant legislative provisions should be amended accordingly.

37. In general, the IHRC considers that it would be preferable as a measure of best practice for an accused person to have a legal advisor present throughout interrogation and recommends that consideration be given to such a measure.
IV. Offence Relating to Directing a Criminal Organisation
(a) Relevant Provisions of the 2009 Bill 

38. Section 5 of the 2009 Bill proposes to amend the 2006 Act to create the offence of “directing” a criminal organisation. “Directing” a criminal organisation is defined to mean controlling or supervising the activities of a criminal organisation or giving an order, instruction or guidance, or making a request with respect to the activities of the criminal organisation. A person who “directs” the activities of a criminal organisation at any level of the organisation’s structure shall be liable on conviction on indictment to imprisonment for life or a lesser term of imprisonment. 
39. It is proposed that the definition of a criminal organisation will be revised to mean “a structured group, however organised, that has as its main purpose or activity the commission or facilitation of a serious offence”.
  A “structured group” is defined to mean a group of three or more persons, which is not randomly formed for the immediate commission of a single offence. The involvement of 2 or more of the persons in the group must be with a view to their acting in concert in relation to the commission of an offence. The group is not required to have a formal or hierarchical structure and there is no requirement for continuity of involvement by the persons in the group.
 
(b) Relevant Human Rights Law 

40. In Cox v. Ireland the Supreme Court observed that while the State was entitled to provide onerous and far-reaching penalties as a deterrent to the commission of crimes threatening the peace and order of the State, the State’s obligation to protect and vindicate constitutional rights meant that such penalties must be neither arbitrary nor disproportionate in their operation.
 In that case section 34 of the 1939 Act was struck down because the penalty imposed by that section, mandatory loss of office, pension and other emoluments in respect of all public servants convicted of scheduled offences, was held to be impermissibly wide and indiscriminate. 
 (c) IHRC Analysis and Recommendations 

41. The IHRC notes that the offence as currently defined applies to directing a criminal organisation at any level of the organisation’s structure.  The IHRC considers that the seriousness of the penalty proposed, with the potential for life imprisonment, may give rise to arbitrary or disproportionate sentences for an accused that is proved to have played a more minor role in a criminal organisation. The potential for arbitrary or disproportionate sentences is enhanced because of the broad definition of a criminal organisation and the loose nature of the structure that could be considered make up a criminal organisation.
IHRC Recommendation:
42. The proposed penalty under section 5 of the 2009 Bill should be qualified and revised downwards to take account of the level at which the accused directs a criminal organisation.
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