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1.
Introduction 

The Human Rights Commission (HRC) welcomes the opportunity to submit its observations on the Commission of Investigation Bill 2003.  The Bill raises complex legal issues in relation to individual rights as well as important issues of wider public interest.  We welcome the opportunity to contribute to the process of reform in this area of law where we believe a human rights perspective has an important role to play in contributing to improving and refining the legal and adjudicatory institutions of our democracy.  From a human rights perspective, the proposed Bill can be seen as an attempt to strike a new balance between two, often competing, categories of rights:  
(i) the right to an effective remedy of persons detrimentally affected by the events or actions which have led to the establishment of an inquiry (the ‘victims’); and 

(ii) the rights of persons before an inquiry (including persons giving evidence before an inquiry; persons whose actions are being investigated by an inquiry; and persons whose good name or reputation may be at jeopardy as a result of the evidence of others before an inquiry).
The first main arm of human rights law that is of relevance in relation to the present Bill centres on the right to an effective, accessible and timely remedy.  In a wide range of circumstances where individuals have suffered a loss that may or may not have been as a result of a violation of human rights, those individuals have rights to effective procedures for an investigation of the cause of the alleged violations and the right to a remedy for any loss incurred, including in some circumstances the right to the identification of those persons responsible for the alleged violation.  Under the European Convention of Human Rights (ECHR), for example, where the Strasbourg Court has found a procedural deficit in terms of a failure to provide a remedy for certain alleged human rights violations, it has drawn an inference in relation to the substantive violation of the right in question that the State has failed in its obligations to protect and respect that right.  
This area of human rights law has developed significantly in recent years, most notably through the case-law of the Inter-American Court of Human Rights, where the leading case is Velasquez Rodriguez,
 and more recently through the case-law of the Strasbourg Court where clear requirements have now been set out for effective investigatory and adjudicatory processes to vindicate the rights set out in the ECHR.  This aspect of inquiries is closely related to the wider public interest objective of inquiries in uncovering the truth or factual circumstances in relation to matters of serious public concern and holding the actions of individuals and institutions up to public scrutiny.  There is, of course, an important link between providing effective and accessible remedies to the victims of human rights violations and the quality of democracy and the rule of law in any society.  That link is the principle of transparency and accountability in public life, which provides the environment in which human rights and freedoms can flourish.  

On the other hand, Ireland also has a notable tradition of affording strong protection to the second category of rights at the constitutional level, particularly the due process rights of individuals before judicial and quasi-judicial processes.  These rights are derived from Articles 34, 37 and 40 of the Constitution and have been developed by the Irish courts through cases such as Re Haughey, Maguire v Ardagh (the Abbeylara case) and the litigation around the Beef Tribunal.  Those same due process rights are found in several international human rights treaties to which Ireland is a party, though there is some evidence to suggest that due process rights before investigatory bodies are more strongly protected in Ireland than anywhere else in the common law world.

The potential for conflict between these two principles of human rights has been demonstrated by recent litigation around tribunals and other inquiries.  In a number of recent inquiries the strong protection of due process rights seems, on the face of it at least, to have had the effect of delaying the investigatory process or increasing the cost of an inquiry to such an extent as to frustrate the possibility of reaching an effective and timely conclusion.  It should also be remembered that, in general, inquiries will only be initiated where a serious undermining of public confidence has already taken place and often where there has been a failure of other forms of redress to adequately address the issue at hand.  Therefore, the establishment of any inquiry creates some weighting in favour of providing a remedy for losses suffered.  Against this background, attempting, as this Bill does, to create a system of investigation below the level of tribunal of inquiry that draws a new balance between the principles of efficacy and the protection of individual rights is an onerous challenge.  
The objective of the present Bill appears to be to create a system of investigation for matters of public concern which will be low-key and generally held in private and which will concentrate on the factual background to the matters under investigation.  The intention being that a commission of investigation may be able to avoid the application of certain constitutional rights of persons before it as no blame is to be directly apportioned to individuals.  The intended benefits of such a system would be to reduce the need to provide legal representation for parties, to reduce the financial costs involved and, more importantly from a human rights standpoint, to provide a more timely and accessible remedy for the parties wishing to get to the truth of the subject matter of the investigation. 
The HRC fully supports the objective behind the current Bill and we believe that the establishment of a more accessible and effective inquisitorial procedure in certain appropriate types of cases could make a significant contribution to the protection of human rights of the victims of certain human rights violations.  However, we reiterate the need to balance any such consideration with the protection of due process rights, an issue of particular complexity in an Irish context.  We are particularly conscious of the danger that the type of inquisitorial system provided for in the present Bill could be used as an auxiliary form of investigatory procedure supplementary to criminal or other proceedings.  This could create the danger of exposing individuals to invasive and persistent investigations where the burden of ordinary criminal or civil liability has not been met in associated legal proceedings.  The experience of recent public investigations in Ireland has demonstrated that, while inquiries may not have direct legal consequences for individuals in terms of apportioning liability they may not always be ‘legally sterile’, as described by  Murphy CJ in Maguire v Ardagh, but they may nevertheless have the most grievous consequences for individuals (see section 3.1 below).  
We would also urge some caution in relation to potential scope of this type of investigatory mechanism.  The prospects for any new ‘fact-finding’ procedure in successfully encouraging cooperation with private and less formal investigations must be viewed in the context of general public confidence in investigatory proceedings.  Experience from Northern Ireland and elsewhere indicates that the success of inquisitorial proceedings will depend largely on the expectations of the parties involved in the proceedings being in harmony with the persons operating those proceedings: in other words there must be some basic level of confidence in the fact-finding structure in question.  This level of confidence will be more difficult to obtain in relation to contentious issues and the level of confidence may also be dependent on the availability of other remedies. 
In summary, the HRC recognises that the task of balancing the inter-related human rights concerns that arise in relation to the present Bill is a particularly complex one and not amenable to simple resolution.  On this point we wish to acknowledge at the outset our debt to the work of the LRC in this area. The LRC Consultation Paper on Public Inquiries, published in March of this year (see fn. 2), contains a comprehensive analysis of the Irish constitutional case law in this area and that analysis has been of great assistance to the HRC in our consideration of this issue.  The purpose of this submission is to set out the national and international human rights norms which may be of assistance in ensuring that that balance between the various sets of rights is drawn in the most effective manner possible. The central point of the analysis in this submission is that the constitutional and human rights context of any proposed inquiry will depend greatly on the subject matter of the instant investigation.  The recommendations contained in section 5 of this submission reflect this view and are intended to be of assistance to the Oireachtas and to Government in ensuring that each individual commission of investigation is structured and established in compliance with Ireland’s human rights obligations.  
2.
Executive Summary of Main Recommendations
2.1
Under the European Convention of Human Rights (ECHR) anyone who can present an arguable case that he/she may have suffered a violation of their rights as set out in the Convention has a general right to an effective remedy for that violation.  The European Court has held that in relation to serious violations of human rights, the requirements for an effective remedy may include the right to a public hearing and the identification of person(s) responsible for the violation of rights in question.  The UN Human Rights Committee has also recognised that high litigation costs in legal proceedings may act as a barrier to effective remedies for victims of such violations.  

In principle the HRC welcomes the proposal to create a new effective and accessible means of addressing matters of serious public concern and believes that if utilised appropriately such commissions might contribute to Ireland’s compliance with its international human rights obligations.
2.2
Constitutional and international human rights standards guarantee a wide range of rights to all persons involved in or otherwise affected by legal proceedings, including protection of rights to protection of privacy and reputation, rights to fair procedures, and rights not to be exposed to legal consequences in relation to any evidence given under compulsion.  These rights are guaranteed to persons coming before inquiries, whether adversarial or inquisitorial in nature.  The extent of the protection that is to be afforded in an inquiry will depend on the nature of the investigation in hand, the subject matter of the investigation and the likely effect of the proceedings on the rights of the individuals in question.


In the view of the HRC, the challenge for the system of investigation proposed in the present Bill is to draw a balance between providing for a new, effective and more accessible form of procedure while retaining the protections for individuals guaranteed under existing law.  Nothing in the present Bill should have the effect of undermining those individual rights as set out in Irish and international human rights law and commissions of investigation should not be used as an auxiliary means of investigating persons who have been  or might be subject to other legal or investigatory proceedings.

2.3
In the view of the HRC the most important issue that arises in the context of the present Bill is the issue of ensuring that the use of the proposed commissions of investigation is restricted to the examination of matters appropriate to a less formal means of investigation.  We believe this may be achieved either by: 
(i) formulating the powers and functions of commissions of investigation in a manner that is sufficiently flexible to reflect the human rights of all parties appearing before the commissions; or 
(ii) ensuring that before any commission is established, a proper analysis is made of what is the most effective mechanism for investigating the subject matter at hand, thereby ensuring that no commission is established where a more appropriate procedure is available.  The HRC recommends that consultation with other bodies charged with investigatory functions be conducted as part of this process.

2.4
There is a general presumption at Irish and international law that legal proceedings should be held in public, although it is accepted that there are exceptional cases in which private hearings of evidence may be justified.  As already indicated the most important factor in determining whether a public hearing will be required will be the subject matter of the instant investigation.  The general principle of public hearings must, however, be balanced with the privacy rights of individuals.  Human rights standards indicate that in drawing this balance greater levels of protection should be afforded to private individuals than to public officials, politicians or other persons who have laid their actions open to public scrutiny.  

The HRC is concerned that the private form of investigation envisaged in the present Bill will be inadequate in cases where serious human rights issues are at stake.  In relation to certain categories of human rights violations, such as cases involving alleged interferences with the right of life and the right to freedom from torture, the European Court of Human Rights has held that public hearings are required.   The standards of what constitutes an effective remedy for violations of rights is organic in nature, and it is possible that the category of alleged human rights violations which require public hearings may well expand in the future.  In this respect, the HRC urges a note of caution as to the range of issues to which commissions of investigation might be applied.

2.5 
In line with the principle of independence of any form of investigation from executive control, the HRC recommends that the function of setting the terms of reference of any commission of investigation, (as well as the power of establishment of any commission) should be weighted more heavily in favour of the Oireachtas.   The HRC further recommends that members of any commission of investigation should be appointed on the recommendation of an independent expert body based on their legal, human rights or other relevant expertise and on the principle of gender equality.
3. 
Relevant Irish Constitutional Law 

The LRC Consultation Paper provides a comprehensive study of the relevant constitutional law pertaining to investigations and inquiries and we will restrict our analysis here to summarising the main aspects of the Irish courts’ consideration of the human rights issues that have arisen around the workings of the various types of inquiries.  
3.1
Articles 34 and 37 of the Constitution and the Structure of an Inquiry
Article 34.1 of the Constitution provides that the administration of justice should be carried out in public and by courts of law.  It has been argued in the past that this provision might support the contention that statutory inquisitorial proceedings are unconstitutional.
  However, it is now clear from the recent case law of the Supreme Court, particularly the case of Goodman v Hamilton (No.1)
 and the Abbeylara case,
 that Article 34 does not apply to tribunals of inquiry (and by extension will not apply to the proposed commissions of investigation), as they do not have as their object the determination of legal rights.  Rather, tribunals established under the Tribunals of Inquiry Acts and the commissions proposed under the present Bill fall within the remit of Article 37, which allows the establishment of bodies other than courts to carry out “other limited functions and powers of a judicial nature in matters other than criminal matters”.    
In Abbeylara, a case concerning a parliamentary inquiry, the Supreme Court held that the central question of the constitutionality of any specific inquiry was not its categorisation, i.e. whether it was covered by Article 34 or Article 37, but rather whether its findings were capable of constituting an “adjudication” affecting rights.  In Abbeylara, Murray J referred to a line of reasoning running through a number of cases, including Haughey v Moriarty,
 Goodman (No.2) v Hamilton
 and Lawlor v Flood,
 which had held that “adjudication” has a broad meaning and encompasses the substance of powers as well as their likely practical effect.  In his judgment in Abbeylara, Hardiman J summed up this point when he stated:

“[W]hile such findings [the findings of fact of a parliamentary inquiry] have no legal effect they may have many and far reaching effects”.

The ruling in Abbeylara is, in fact, only one example of where the Irish courts have indicated that the formal structure of an inquiry will not be conclusive as to the rights that may be at stake, and consequently the protections that will be afforded to individuals in its conduct.  In that case Hardiman J gave the example of press coverage of accusations made before a parliamentary inquiry, which qualify for parliamentary privilege, as having the potential to seriously affect the reputation of an individual who may have no legal remedy for any loss suffered (see section 3.4 below).  This is just one example of where accusations before an inquiry may have very tangible detrimental effects for the persons concerned (the detrimental effect of inquiry evidence on an individual’s good name is discussed in more detail below).  
Even the assertion that legal consequences will not flow from the findings of an inquiry is open to challenge when one considers the language in which findings of facts are sometimes couched.  Perhaps the most striking recent case of how an inquisitorial procedure with no direct legal effects has proven not to be ‘legally sterile’ is contained in the Second Interim Report of the Tribunal into Certain Planning Matters and Payments (the Flood Tribunal), where Flood J described a payment of £35,000 received by a senior politician as ‘a bribe’.
  

3.2
General Principles of Constitutional Justice in Irish Law

As stated above, the LRC refers to international comparative commentary on Irish law in this area as supporting its analysis that the two key principles of natural justice - nemo iudex in causa sua (no-one shall be a judge in his /her own cause) and audi alterem partem (each side in a dispute should be heard) - are given higher levels of protection in Ireland than in most, if not all, other states.  In particular, a strong line of precedent has established rigid protection of the rights to due process before inquiries, stemming from the case of Re Haughey,
 where O’Dálaigh CJ set out the general position:

“…in proceedings before any tribunal where a party to the proceedings is on risk of having his good name, or his person or property, or any of his personal rights jeopardised, the proceedings may be classified as proceedings which may affect his rights, and in compliance with the Constitution the State, either by its enactments or through the Courts, must outlaw any procedures which will restrict or prevent the party concerned from vindicating these rights.”

With regard to the level of protection required in that case, he went on to state: 

“…in all the circumstances, the minimum protection which the State should afford his client was: 

(a) that he should be furnished with a copy of the evidence; 

(b) that he should be allowed to cross-examine, by counsel, his accuser or accusers; 

(c) that he should be allowed to give rebutting evidence; and 

(d) that he should be permitted to address, again by counsel, the Committee in his own defence.”

This judgment has been taken as a far-reaching general statement of the law, although it is clear from a careful reading of the case that the judgment is based firmly on the facts of that case.  In this context it is important to bear in mind that Re Haughey involved particularly serious accusations of criminal misconduct against Mr. Pádraic Haughey.  In the more recent cases of Goodman v Hamilton (No. 1)
 and Lawlor v Flood,
 Costello and Murphy JJ, respectively, have referred to the peculiar position of Mr. Haughey in the earlier case as being effectively that of an accused person in an almost criminal sense.  Nevertheless, the general statement by O’Dálaigh CJ in Re Haughey has been applied in a much wider range of circumstances, most notably in the Beef Tribunal where it was extended to the granting of full rights of representation to persons making allegations before inquiries, including the payment of their legal costs.
  

In relation to cross-examination, in particular, Murphy J in Lawlor v Flood expressed concern that an over-reliance had developed on the cross-examination of witnesses by parties before public inquiries as the sole means of vindicating their constitutional rights.  In its Consultation Paper, the LRC traces the application of the ‘Re Haughey rights’ to various inquiries during the intervening period and concludes that the rights set out in that case have been applied in an excessively broad way and that only persons in a position in which they are likely to be prejudicially affected by the evidence before an inquiry should enjoy those rights.
  The LRC has also expressed the view that the need for cross-examination before formal inquiries can be restricted without being denied, by the use of initial forensic investigations, which could circumvent later disputes with regard to matters of fact.
 

A central objective of the proposed Bill is to separate such a ‘forensic’ examination of facts from areas of investigation which are likely to lead to conflict between parties.  As we discuss below, whether this separation can be effected simply by the enactment of the current Bill may depend in practice on the subject matter of the proposed commissions of investigation and how they are administered.  

3.3
Public Proceedings v. Private Proceedings

The general policy of statutory inquiries conducting their hearings in public was described thus by Lynch J, chairman of the “Kerry Babies” Tribunal:

“How can an inquiry sitting in public, dispel public disquiet if crucial evidence is taken in private?”

The specific question of the right of a statutory inquiry to hear evidence in public was considered by the Supreme Court in Redmond v Flood.
  That case involved a challenge to the right of the Flood Tribunal to hold public hearings concerning its consideration of the veracity of certain serious allegations made by Mr. James Gogarty.  In the case the Court held that considerations of the common good outweighed the threat to the privacy rights of individuals before the inquiry, as these were matters of urgent public importance.  This principle of weighing the public interest against the privacy rights of individuals is also reflected in the jurisprudence of the European Court of Human Rights (see section 4.2 below).
The case of Redmond v Flood, however, concerned a statutory tribunal established under the 1921 Act, under which there is a statutory presumption that tribunals should sit in public.
  In relation to a commission of investigation exercising its discretion to hear certain evidence in public, there would be a contrary statutory presumption that commissions of investigation should sit in private and a challenge to a public hearing based on the right to privacy might be entertained in a more sympathetic light. 
Alternatively, there is also the possibility that a person desiring a public hearing of evidence might challenge a private hearing.  International human rights principles would be of  relevance in this context and a right to a public examination of facts has been accepted in relation to alleged violations of a number of specific articles of the ECHR (considered below at sections 4.2- 4.4).  The issue of a right to public consideration of facts has also been addressed by the UN Human Rights Committee in its General Comment 13 (discussed below at section 4.5).

3.4
Right to a Good Name/ Reputation

Among the most important potential detrimental effects of an inquiry is that the proceedings or the findings of the inquiry may threaten a person’s constitutional right to a good name and/or the unenumerated constitutional right to privacy.  The strong protection afforded to the right to protection of ones good name is partly responsible for the strong right to cross-examine witnesses that has been developed in litigation around inquiries in this jurisdiction.
  Abbeylara also examined the issue of press reporting of inquiries and affirmed the immunity of the press from prosecution in relation to the reporting of any derogatory comments by a court or by a member of parliament (extending to tribunals of inquiry), even where the comments may be incidental in nature and even where such derogatory comments may ultimately prove to have been based on erroneous findings.
  This established right of the media to report on proceedings has also contributed to placing the focus on issues around the rights of individuals to protection of their good reputation during the conduct of proceedings in several recent inquiries. 

Clause 3 of the proposed Bill provides that commissions of investigation will have the competence to examine a broad range of issues, which means that a commission could potentially be asked to examine an issue where the good name of individuals may be under threat.  On the other hand, the explanatory memorandum to the Bill suggests that the proposed commissions will focus on ‘factual’ issues, perhaps implying that the emphasis of the commissions will be on more non-controversial or non-contested aspects of the matters under consideration.  Therefore, on the face of it, if the proposed commissions are held away from the eyes of the media and are successful in obtaining the cooperation of witnesses giving evidence directly to commissions, then it may not be necessary for commissions to invoke the protections that have historically been afforded to persons before inquiries therefore dispensing with any need for cross-examination.  
However, we would urge a note of caution here on the ground that the distinction between ‘factual’ inquiries and inquiries where persons are likely to request protection of their good name or reputation may not be so easy to draw in practice (see section 3.2 above).  Furthermore, given the litigious history of various types of inquiry in this jurisdiction, it would be reasonable to expect that proceedings that a commission deems to be concerned with purely factual maters might still be the subject of legal challenge.
3.5
The Right Against Self-Incrimination

The application of the common law privilege against self-incrimination in the context of inquiries was ruled on in the case of Re National Irish Bank
, where Shanley J, in the High Court, held that the privilege against self-incrimination is inexorably linked with the constitutional rights to silence and privacy.  The question then arises as to whether the right applies to inquisitorial proceedings or only as regards the exclusion from subsequent legal proceedings of evidence given at inquisitorial proceedings (‘downstream’ proceedings).  In Re National Irish Bank, the Supreme Court applied a proportionality test on this point holding that, as long as the courts retain discretion to exclude evidence that was based on compellability, powers of compulsion in themselves did not present any constitutional difficulty.  This principle has relevance in relation to the present Bill in relation to whether the Courts will indeed retain discretion to exclude from subsequent proceedings evidence obtained under compellability in the course of a commission of investigation.
4. 
Relevant International Law and Practice

The general policy considerations of affording effective remedies for human rights violations, while protecting the rights of individuals are also reflected in international human rights law.  In this section we set out the how these competing principles have been developed by the interpretative organs of the United Nations and the Council of Europe, and in particular by the jurisprudence of the European Court of Human Rights.
4.1
Article 6 of the ECHR and the Right to a Fair Administration of Justice
Article 6 of the ECHR sets out the basic minimum standards for fair proceedings in both the civil and criminal spheres.  The text of Article 6 (1) sets out the broad requirements of fair procedure by an independent body within a reasonable period in relation to, “proceedings in which the determination of civil rights and obligations or of any criminal charge”.  The right to the presumption of innocence and a number of other procedural rights contained in paragraphs 6 (2) and 6 (3) relate only to the determination of criminal charges.  
In accordance with Article 6(1) when a person’s civil rights and obligations are being determined every person has the right to a fair hearing before an “independent and impartial tribunal established by law”.  In addition, the ECHR guarantees the right to a public hearing and a public judgement.  There is also an overriding requirement under Article 6(1) that proceedings to determine a person’s civil rights and obligations should be fair.  A number of specific features have emerged from the case law regarding the ingredients of a fair hearing.  In particular, the concept of “equality of arms” requires that there should be a fair balance between the parties to the proceedings.  Therefore, each party must be afforded a reasonable opportunity to present his or her case under conditions that do not place that person at a substantial disadvantage vis-à-vis his or her opponent.
  Moreover, to comply with the requirements of fair procedure the parties must have the opportunity to have knowledge of and comment on the observations filed or evidence adduced by the other party.
  

The European Court has also recognised that in any proceedings involving a determination of a person’s civil rights and obligations Article 6 (1) guarantees a right to a reasoned decision as being implicit in the requirement of a fair hearing.
  Similarly, the right of the civil litigant to appear at the proceedings in person is considered to be necessary in the interests of fairness where, for example, an assessment of the claimant’s character is directly relevant to the formation of the court’s opinion.
  Article 6 also requires that the civil party to the proceedings must be able to effectively participate in the proceedings.

The question then arises as to what is the definition of ‘civil rights and obligations’ and whether proceedings before commissions of investigation could be deemed to fall within the scope of Article 6(1).  The European Court has taken the view that the question of whether a dispute relates to ‘civil rights and obligations’ cannot be answered solely by reference to whether the State explicitly recognises those rights and obligations.  The concept of civil rights and obligations has some degree of autonomous meaning and in deciding whether something is a right for the purposes of Article 6(1), account must be taken of its substantive content and effects, the object and purpose of the Convention and the national legal system of the contracting States.  The Court has held, in particular, that Article 6(1) continues to apply to all stages of legal proceedings for the “determination of…civil rights and obligations”, not excluding stages subsequent to judgment on the merits.
  However, Article 6(1) also requires not only that the matter concern civil rights and obligations but that there be a dispute concerning the particular rights or obligations.

In general, the European Court has shown a reluctance to apply Article 6 in relation to proceedings which do not directly determine legal rights, as is the case with the proposed commissions of investigation.
  In the case of Fayed v. The United Kingdom
 the Court held that an investigation by inspectors appointed by the Department of Trade and Industry into the applicants’ take-over of Harrods did not attract the protection of Article 6, despite the applicants’ arguments that their reputations were at stake.  The Court found that the purpose of the inquiry had been to ascertain and record facts which might subsequently be used as the basis for action by other competent authorities.  It was satisfied that the function performed by the inspectors was essentially investigative and that they had not been empowered to make any legal determination as to the criminal or civil liability concerning the Fayed brothers.  Nevertheless, certain rights that have been developed under Article 6 (1) may still raise issues in the context of the proposed Bill, in particular the right to freedom from self-incrimination, which was clarified in the case of Saunders v United Kingdom.

In the view of the HRC, despite the clear intention of the present Bill to avoid the application of a number of due process rights, it remains an open question as to whether the proposed commissions of investigation could be considered to potentially fall within the scope of Article 6 and thereby invoke the requirements and protections of ECHR in that respect.  The case could certainly be made that proceedings before commissions of investigation are intended to fall outside the scope of Article 6.  In practice, however, we believe that there is a strong likelihood that injured parties or witnesses may assert their legal rights in relation to the proceedings of commissions of investigation and in such cases it will be for the Irish courts, and perhaps ultimately the European Court to determine if the proceedings in question did indeed fall within that scope.  
4.2
Article 10 of the ECHR Restrictions on the Right to Freedom of Expression

Article 10 of the ECHR protects the fundamental democratic value of freedom of expression and emphasises the importance of this value to the democratic political culture of the Council of Europe area.  Article 10 establishes a general presumption in favour of free expression of all kinds, however, as with other provisions of the ECHR Article 10 also provides that the general right, which encompasses the right to report on public proceedings, is subject to certain restrictions.

Among the grounds set out in Article 10 (2) as justifying restrictions on freedom of expression is the ground that restrictions may be necessary in a democratic society to protect the rights of individuals, including the right to privacy.  Significantly, the European Court has held that individuals involved in the political process, and in particular political leaders, knowingly lay themselves open to public scrutiny and democratic politics requires that the limits of acceptable criticism are wider in relation to ‘public persons’ than in relation to ordinary citizens.
   It would seem to follow, then, that in weighing up the privacy rights of individuals again the importance of public scrutiny the European Court would also attach significance to the status of the individual asserting his/her rights in the context of an inquiry such as those envisaged under the present Bill.
4.3
Article 13 of the ECHR and the Right to an Effective Remedy; and Article 35 and the Requirement to Exhaust Domestic Remedies 

Article 13 of the ECHR creates an independent right to an effective legal remedy where a person’s human rights, as guaranteed under the ECHR, have been violated.  This right has been held by the Strasbourg Court to guarantee that a process must exist at the national level by which a remedy can be provided, not only where a violation of rights has been proven but also where an “arguable complaint” exists.
  Article 13 also demands that the remedy be effective in practice as well as law,
 and may require, in certain cases, that compensation be payable or that the perpetrators of an abuse of rights be identified and punished.  It should be emphasised, however, that Article 13 does not require that a court remedy be provided in all cases.
On the face of it, while the proposed commissions of investigation may contribute to filling a gap in Irish law in respect of inquisitorial proceedings which can get to the truth behind certain events, given their limited powers of any such commission, it would not, by itself, be capable of fulfilling the State’s obligations under Article 13.  The Court in Strasbourg has, however, made clear that in assessing the effectiveness of national remedies it will look at the effectiveness of all available remedies in terms of their combined effectiveness.  Therefore the creation of a new accessible and less expensive form of redress for victims of violations may be seen as a welcome contribution to the State’s compliance with Article 13.  An alternative view is that the remedies available under the proposed scheme are limited and that the use of commissions of investigation rather than more robust forms of investigation in relation to allegations of serious human rights violations might, in certain circumstances, have the effect of undermining the Article 13 rights of victims of those violations.

Another point that arises here is the relationship between the proposed commissions of investigations and the requirement under Article 35 of the ECHR that an applicant must exhaust all available domestic remedies before he/she can exercise the right of individual petition to Strasbourg.  On this point the Court has ruled that the definition of “effective remedy” is wider under Article 13 than under Article 35 and, as the Court will assess the effectiveness of remedies by the practical and substantive effects of their operation, it would seem that an applicant’s failure to engage in a non-determinative process such as a commission of investigation would be unlikely to prove fatal to the admissibility of their application to the European Court.
  

4.4
Articles 2 & 3 of the ECHR and the Right to an Effective Investigation into Serious Violations of Human Rights
 

Recent jurisprudence of the Strasbourg Court in cases concerning alleged violations of Article 2 (the right to life) and Article 3 (the right to freedom from torture and inhuman or degrading treatment) has developed the principles of effective investigation under Article 13 in these two specific contexts and established higher required standards for effective investigation of alleged abuses of these two rights.  The leading cases under these Articles include McCann v United Kingdom
 and Kaya v Turkey
 under Article 2, and Aydin v Turkey
 and Aksoy v Turkey
 under Article 3. 

It is important to emphasise that under these Articles of the ECHR, a failure to institute an effective investigation of allegations of human rights violations may constitute a substantive violation in itself.  In other words, the State’s positive obligation to protect individuals from unlawful death and torture and inhuman or degrading treatment extends to create a duty to effectively investigate alleged violations.  The required standards of investigation of these categories of violations have developed dramatically in recent years and the four recent cases of McKerr, Shanaghan, Jordan and Kelly and Others v United Kingdom,
 set out what is now the required standard for an effective investigation where there is an allegation of a violation of the right to life.  In McKerr, for example, the Court held that:

“The investigation must [also] be effective in the sense that it is capable of leading to a determination …[as] to the identification and punishment of those responsible.  This is not an obligation of result, but of means.  The authorities must take whatever reasonable steps they can to secure the evidence concerning the incident, including, inter alia, eyewitness testimony, forensic evidence and, where appropriate, an autopsy….

However a prompt response by the authorities in investigating the use of lethal force may generally be regarded as essential in maintaining public confidence in their adherence to the rule of law…

For the same reasons, there must be a sufficient element of public scrutiny of the investigation or its results to secure accountability in practice as well as in theory.” 

In Aydin,
 a case concerning allegations of rape and other mistreatment in custody, the Court also set out the special requirements to provide an effective remedy that arise in the context of allegations of torture or inhuman or degrading treatment in contravention of Article 3 of the ECHR.
“[W]here an individual has an arguable claim that he or she has been tortured by agents of the State, the notion of an “effective remedy” entails, in addition to the payment of compensation where appropriate, a thorough and effective investigation capable of leading to the identification and punishment of those responsible and including effective access for the complainant to the investigatory procedure. It is true that no express provision exists in the Convention such as can be found in Article 12 of the 1984 United Nations Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, which imposes a duty to proceed to a “prompt and impartial” investigation whenever there is a reasonable ground to believe that an act of torture has been committed. However, such a requirement is implicit in the notion of an “effective remedy” under Article 13.”

Specific issues also arise with regard to the rights of victims of alleged misconduct and their families to participate in and to be legally represented at an investigation.  The LRC when considering this point concludes that whether or not to provide representation for victims is a matter of policy and not law.
  However, as can be seen from the cases discussed above, Articles 2, 3, & 13 of the ECHR create some specific obligations in respect of victims or other persons detrimentally affected by the actions of state officials.  

As a general point, then, ECHR jurisprudence would seem to suggest that there may be certain types of serious human rights violations which would not be amenable to investigation by a private inquisitorial process alone, such as that envisaged in the present Bill.  Many of the cases described above relate to the use of force by the State, and one might reasonably expect that such an incident might not be considered an appropriate subject matter for a commission of investigation, as proposed under the present Bill.
  However, there is nothing in the proposed Bill to exclude such categories of incidents.  Furthermore, the principles articulated in the leading cases are broad and may well be extended by the Strasbourg Court to other areas in the future.  Already, in the Shanaghan case and in the more recent Finucane case,
 the Court has extended similar procedural requirements to cases where the deaths in question occurred at the hands of paramilitary groups and allegations were made of collusion between state officials and those groups.  More significantly, in the United Kingdom, under the Human Rights Act 1998, the national courts have already begun the process of examining the effectiveness of a broad range of remedies relating to proceedings before inquests, asylum procedures and cases relating to the duty of care.
4.5
Article 2 of the International Covenant on Civil and Political Rights (ICCPR) on Effective Remedies and Article 14 of the ICCPR on Equality of Arms
Article 2.3 of the ICCPR also contains a requirement that all States parties to the Covenant must provide for effective and enforceable remedies for abuses of human rights at the domestic level.  Article 14 of the Covenant states that all persons shall be equal before the courts and tribunals, extending to a right to legal aid in some cases.  As with Article 6 of the ECHR, Article 14 contains some general rights applicable to all instances where legal rights are determined and other specific rights solely applicable in a criminal law context.  

These provisions, read together, raise questions about the mechanisms available to persons alleging violations of their rights in Ireland, and have been used to support criticisms of the civil legal aid system and underfunding of the judicial system.
  In general, the relatively high cost of litigation in Ireland constitutes an obstacle to effective remedies for individuals.  In assessing the value of the proposed commissions of investigation, it is also important, then, to look at the extent to which they may be able to provide accessible and cheap legal remedies for persons alleging rights violations.  Indeed, should the proposed commissions contribute to providing accessible and efficient means of investigating human rights abuses then they may contribute in a positive manner to Ireland’s compliance with the Covenant.
4.6
General Comment No. 13 of the Human Rights Committee

The UN Human Rights Committee has elaborated on some of the rights set out in the ICCPR through its General Comments:

(i)
Principles of Public Hearings and Transparency 

In its General Comment 13 the UN Human Rights Committee elaborates on the right to equality before the courts and the right to a fair and public hearing by an independent court established by law as guaranteed by Article 14 of the International Covenant on Civil and Political Rights.   Paragraph 6 of the General Comment deals with the general principle that justice should be conducted in public:

“The publicity of hearings is an important safeguard in the interest of the individual and of society at large. At the same time Article 14, paragraph 1, acknowledges that courts have the power to exclude all or part of the public for reasons spelt out in that paragraph.  It should be noted that, apart from such exceptional circumstances, the Committee considers that a hearing must be open to the public in general, including members of the press, and must not, for instance, be limited only to a particular category of persons.  It should be noted that, even in cases in which the public is excluded from the trial, the judgement must, with certain strictly defined exceptions, be made public.”

(ii) 
Right to Cross-Examine Witnesses

Paragraph 12 of General Comment 13 addresses the rights of accused persons to cross-examine witnesses:

“Subparagraph 3 (e) states that the accused shall be entitled to examine or have examined the witnesses against him and to obtain the attendance and examination of witnesses on his behalf under the same conditions as witnesses against him. This provision is designed to guarantee to the accused the same legal powers of compelling the attendance of witnesses and of examining or cross-examining any witnesses as are available to the prosecution.”

It is clear from the text of the ICCPR that subparagraph 3 (e) applies solely in a criminal context.  The Irish cases of Re Haughey and Abbeylara demonstrate how the Irish courts have extended this principle of a right to cross-examine witnesses in a much broader fashion in the area of inquisitorial proceedings.

5. 
Analysis of Commissions of Investigation Bill 2003

5.1
Nature and Scope of Proposed Commissions of Investigation and Alternative Means of Investigation

Before looking at the detailed provisions of the proposed Bill, we wish to first make some comments about the general nature of the proposed system of investigation.  In many respects, the success of the present proposal to introduce a second tier of inquiries will be dependant on whether commissions of investigation are able to successfully facilitate a less formal type of inquisitorial proceeding.  The success of the commissions in this respect will depend on several factors beyond the scope of this paper, including whether they are able to exclude the mass media from private hearings and whether they are successful in encouraging voluntary co-operation by witnesses.  

Equally, it is possible that, given the powers of investigation set out in the present Bill, the overall constitutional context in which they would operate, might, in some cases, be deemed by the courts as being closely analogous to that of public inquiries.  Certainly the powers set out in the Bill indicate that the proposed commissions will have at least the potential to intrude into the area of constitutional rights set out in the case of Re Haughey.  It is also significant that the explanatory memorandum to the Bill states that commissions of investigation are generally intended to be conclusive as to the facts of the matter at hand and not as precursors to statutory inquiries.  Therefore, the possibility of legal challenge to the workings of the proposed inquiries is a very real one.
Furthermore, we have already highlighted our concern that commissions of investigation could potentially be used in an auxiliary fashion to further pursue investigations in relation to the alleged actions of individuals where criminal or other civil proceedings have either concluded or not been pursued due to lack of evidence.  In this context, the broad definition of “any matter considered by the Government to be of significant public concern” in clause 3 raises the possibility that specific events, including the suspicion that a certain person or persons may have committed a criminal offence, might be the subject of a commission of investigation, invoking the complex package of due process rights set out in Re Haughey and in the Abbeylara case.
  
The Bill also provides that a commission of investigation shall seek to maximise the voluntary co-operation of witnesses and shall facilitate such co-operation.  The effect of this provision in practice, however, is not easy to foresee.  The experience of recent statutory inquiries is not positive on this point, with central figures in many of the existing tribunals consistently seeking recourse to the courts with regard to the giving of testimony and the submission of documentation.  The capacity of each commission to administer its proceedings effectively will be crucial and for this reason we believe the appointment and qualification of members of any commission is of particular importance (see paragraph 5.3 below).
As outlined above, the key point that runs through Irish constitutional jurisprudence regarding the rights of persons appearing before public inquiries is that the requirements of constitutional justice must be proportionate to the nature and import of the matters at hand.  In other words, the degree to which a person’s constitutional rights are at stake, and accordingly the extent to which the inquiry must protect those rights, can only be determined by reference to the subject matter of the inquiry, the content of the person’s evidence and the nature of any possible findings.  

In many respects the proposed Bill can only be fully assessed by considering the practical areas of policy or administration in which it is envisaged the proposed commissions of investigation will work.  The HRC believes that a broad distinction may be drawn between those subject matters which give rise to considerations affecting the human rights of persons whose reputations may be at stake and subject matters which fall more comfortably into the ‘factual’ category.   A further distinction exists between subject matters where there may be said to be ‘victims’ of human rights violations who are entitled to an effective remedy and subject matters where the motivation in establishing an inquiry is more general and dictated merely by some sense of a public interest in resolving a factual scenario or chain of events. 

In practice these distinctions will often be difficult to draw and it may be more accurate to speak of a spectrum of subject matters which will be more or less amenable to the type of informal investigation envisaged in the present Bill and conversely may be more or less appropriately addressed by other more formal means. In considering the appropriateness of referring a particular matter to a commission of investigation, then, consider must be given not only to the human rights issues set out in this paper, but also the alternative avenues of investigation that are available in the instant case, particularly the various primary and secondary mechanisms for redress that currently exist in Ireland.  These include the courts, tribunals of inquiry, the police, administrative bodies, local authorities, the Equality Tribunal, the Office of the Ombudsman, the Comptroller and Auditor General and the HRC itself, among others.
One example of how such an assessment of the appropriateness of alternative means of investigation can be made can be seen in the Supreme Court judgment in the Abbeylara case, concerning a parliamentary investigation.  In that case an Oireachtas committee investigation into the events leading to the death of John Carthy at Abbeylara was deemed to have imperilled the constitutional rights of a number of members of An Garda Síochána.  This case has had grave implications for the capacity of any future Oireachtas committee to look at areas of public concern where the findings of the investigation may impugn the reputation of a person or group of persons, the persons in question being members of An Garda Síochána.  
In that case the Abbeylara type of investigation was distinguished from other public Oireachtas committee investigations held in recent years that have reported solely on the evidence submitted to them without proffering any conclusions or analysis.  An example of this type of investigation was that held into the events leading to the collapse of the Fianna Fáil/Labour coalition government in 1994, which concerned the actions and decisions of senior politicians and government officials.
The LRC in its Consultation Paper (at chapter 10 of the Paper) noted that other alternatives to public inquiries have been developed in recent years.  For example, there has been a move in recent years towards the utilisation of private investigations by eminent individuals in advance of public hearings of evidence relating to the subject matter of some of our statutory inquiries (two recent examples are the inquiries led by Shane Murphy SC and George Bermingham SC which acted as the forerunners to the Morris Inquiry into police misconduct in Donegal and the Murphy Inquiry into sexual abuse in the Diocese of Ferns respectively).  These preliminary investigations were limited in their remit and steered clear of apportioning any culpability to individuals. The constitutional context of such investigations is clearly distinguishable from that of public inquiries.  

Finally, we note that clause 3 (4) of the proposed Bill provides that commissions of investigation may be established in relation to matters, which arose before the commencement of the current legislation.  This is also to be broadly welcomed as creating a new forum which may contribute to providing a remedy for persons affected by outstanding human rights abuses, with the caveat that commissions of investigation should not be used as substitutes for more effective mechanisms where available.

It is the view of the HRC that the creation of the new device of Commissions of Investigation cannot, in itself, avoid the application of the requirements of the Re Haughey line of reasoning or the requirements of the ECHR and ICCPR.  The key issue in assessing the constitutional requirements of fair procedures and the human rights of victims of any human rights abuses will depend primarily on the subject matter of the inquiry at hand.  In attempting to provide for a more informal type of inquisitorial proceedings, which will not infringe existing constitutional rights, the legislature is left with three alternative options, namely:

(i) The powers and functions of any commission must be formulated in a manner that is sufficiently flexible to reflect the constitutional and other human rights of parties appearing before such a commission;  

(ii) Some process must be put in place at the point of establishment of a commission to ensure that, in so far as is foreseeable, the most appropriate means of investigating the subject matter is chosen to ensure that a commission of investigation is not established where it would encroach on areas that may affect constitutional or other human rights which it cannot adequately protect; or
(iii) The Oireachtas may consider an amendment to the Constitution which will allow for effective investigations while ensuring the due process and privacy rights of persons affected.

In addressing this issue, the key considerations should, of course, be the requirements of the Irish Constitution and the requirements of the ECHR and the ICCPR.  To place human rights concerns at the centre of the process, the HRC recommends that an additional provision be inserted into clause 4 of the proposed Bill, explicitly referring to the human rights considerations involved, including the standards set out under the ECHR and the ICCPR.

Regard must also be had to the other investigatory mechanisms which might be charged with examining the relevant areas so that certain subjects would be excluded from the remit of the proposed commissions of investigations if more effective alternative mechanisms are available.  We reiterate here our view that any use of the proposed commissions as an auxiliary means of investigating the actions of individuals and the associated undermining of such persons’ constitutional rights would be completely unacceptable and we would call for the putting in place of safeguards to ensure against any such use of commissions of investigation.
Clause 4 (3) of the Bill also provides for consultation “with any person” before setting the terms of reference of a Commission.  We recommend that this clause be strengthened by including a reference to specific statutory bodies, including the HRC, but also including consultation with other investigatory bodies such as the Coroners Office, the Equality Authority, the Mental Health Commission, the Health and Safety Authority, the Comptroller and Auditor General and the proposed new Garda complaints body.

Commissions of investigation would also be clearly inappropriate instruments to examine the circumstances of serious human rights abuses if they were to be conclusive as to those issues as commissions would not, in themselves, be capable of fulfilling the requirements of Article 13 of the ECHR, read with the other Articles of the Convention, most notably Article 2 and 3.
The LRC argues that, given the range of issues that commissions may be asked to consider, and the associated range of constitutional rights that may arise, the power of commissions to set their own procedural rules is vital.
  We would broadly support that view, with the proviso that there should be clear guidelines set for commissions of investigation requiring that constitutional and human rights considerations be the primary reference points by which they set their procedures and that the members of any commission should have access to the required expertise to formulate those procedures in accordance with those considerations.  
5.2
The Power of Establishment of Commissions of Investigation 

Clause 3 (2) of the Bill makes provision for consideration by the Oireachtas of a draft of any order establishing a commission of investigation and requires a positive resolution of the Oireachtas before any such order takes effect.  The earlier Heads of Bill had not included any such provision, referring only to the role of the Government in establishing commissions, and, as a broad point of principle, the HRC welcomes the inclusion of this provision.  However, notwithstanding the assigned role of the Oireachtas under clause 3 of the Bill, clause 4 of the Bill vests the power for setting the terms of reference of Commissions solely with the Minister or with the Government collectively.  The exclusion of the Oireachtas from this process might potentially undermine the role of the Oireachtas in this respect.  
Clause 6 allows for the amending of the terms of reference of any commission of investigation by a Minster or the Government.  Clause 6 (2) contains an important safeguard that no such amendment may be requested or consented to by a commission of investigation if the effect of the amendment would be to prejudice the legal rights of a person before that commission.  However, it is submitted that the power to alter the terms of reference should still be retained by the Oireachtas as a safeguard against executive interference with the workings of commissions.
Given the recent history of tribunals and other inquiries in Ireland, it is to be expected that a significant proportion of the work of the proposed commissions of investigations will relate to the role of state agencies and agents of the State.  In line with the general principle of independent investigation under international human rights law and the principle of constitutional law that no person should be a judge in his/her own cause (nemo iudex in causa sua), the allocation of powers of establishment should be weighted more in favour of the Oireachtas than the executive.  Similarly, terms of reference of any commission should be set by resolution of the Oireachtas.  Similar considerations arise in relation to amending the terms of reference of any commission.
We welcome the provisions in clause 5 providing for the publication of the terms of reference of a commission of investigation, including an estimate of the costs that are likely to be incurred and the estimated time frame that it should operate for.  However, given that the terms of reference of any commission are excluded from the remit of the Freedom of Information Acts 1998 and 2003 under clause 38 of the Bill, it is submitted that publication of the terms of reference should be immediate, rather than ‘as soon as is practicable’.  The requirements of openness and participation in investigations set out in the ECHR cases of Kaya and Jordan et al. (see section 4.3 above) further support this contention.

5.3
Appointment of Members of Commissions of Investigation

Clause 7 provides for the appointment of member(s) of commissions of investigation.  The requirement for the qualification of such members is a subjective one, i.e. only that the Minister is satisfied that the proposed member be appropriately qualified.  

In the view of the HRC, the independence and required expertise of any person(s) charged with judicial or quasi-judicial is of the highest importance.
  The powers and duties vested in a Commission including the duty to caution witnesses under clause 12; to administer oaths under clause 13 (3), the power to compel witness to attend investigations and to answer questions under clauses 15, 22 and 23; to adjudicate in relation matters of privilege under clause 2; and the powers granted under clauses 25-30 relating to the conduct of investigations all have the potential to intrude into determining legal rights.  Furthermore, although the general reporting function of the proposed Commissions may not be “directly decisive as to legal rights” for the purposes of Article 6 of the ECHR,
 certain procedural decisions they make could seriously affect a range of rights (see judgment of Hardiman J in Abbeylara, referred to above).
In line with the general principle of independent investigation, we recommend that it would be preferable to put in place a system of independent appointment of members of commissions of investigation analogous to that which currently exists in relation to members of the judiciary i.e. that appointments be on the recommendation of an independent expert body with reference to the legal, human rights or other relevant expertise of the proposed persons.  The appointment of members of commissions should also reflect general Government policy in regard to gender equality (for example we note that in the recent Heads of the Garda Síochána Bill 2003, reference is made to a three person complaints body at least one of whose members will be a woman).
It is clear that commissions of investigations will be charged with deciding on a range of matters affecting the rights of parties appearing before them.  Given the powers granted to commissions under the Bill, we believe that the member(s) of such Commissions may require access to considerable legal expertise in the course of its work and recommend that careful consideration be given to how this expertise can most effectively be made available to the members.   

5.4
Public v Private Hearings
Clause 10 provides that the work of commissions of investigation shall generally be carried out in private.  This clause constitutes a significant departure from the general constitutional presumption that justice should be publicly arbitrated
 and also raises issues for the constitutional rights of persons detrimentally affected by the evidence of others to attend proceedings and effectively cross-examine that testimony, as set out by O’ Dálaigh CJ in Re Haughey.  Clause 10 (1) provides that:
“Investigations shall be conducted in private unless –

(a) a witness requests that all or part of his or her evidence be heard in public and the commission grants the request, or

(b) the commission is satisfied that it is desirable in the interests of both the investigation and fair procedures to hear all or part of the evidence of  a witness in public”

On one reading of this sub-clause, it might be thought that proper regard has been taken of the right of a person giving evidence before a commission of investigation to request a public hearing, but discretion is retained on the part of the commission of investigation to refuse such a request.  As the proposed commissions are bound by the constitutional requirements of fair procedures, the discretion of a commission may be narrow in this regard.

Clause 10 (2) also grants a commission of investigation discretion to allow persons other than witnesses or their legal representatives to be present during such private hearings, but again the presumption is against such attendance and the arbiter of any request to attend will be the commission. 

Clause 10 (3) prohibits the publication or disclosure of evidence given in private and creates a criminal offence of any such publication.  However, clause 10 (4) goes on to allow the publication of any findings of fact based on such private investigations in a report of the Commission.  
While we acknowledge that the provision for the hearing of evidence in private is a central aspect of the proposed Bill we wish to sound a note of caution that this clause, when read with the power to compel witnesses under clause 15 (discussed below at paragraph 4.6), may have the effect of seriously circumscribing the rights of witnesses regarding the giving of evidence.  It would also appear that the commensurate provisions for protection of the common law privilege against self-incrimination are weak.   In our view whether this balance can be effected in practice will depend largely on decisions taken by commissions, as the power to request attendance at hearings is a discretionary one.

This clause will also have particular application in regard to the testimony of public officials as it makes no provision that such officials should be required to account for their actions in public, even where the actions in question were exercised in the conduct of their official functions.  The requirements of the ECHR as set out in the cases of Kaya and Jordan et al. in regard to the right to an effective remedy are also relevant here as they specifically require public hearings of evidence in certain circumstances.
In summary, the issues that arise in this context are closely related to the issues discussed at section 5.1 above.  In our view, it may be worth considering further what measures can be put in place to ensure that private hearings of evidence are restricted to matters where significant human rights issues do not arise.  
5.5
Notification of Evidence and of Powers of Commissions 

Clause 11 relates to disclosing to persons brought before a commission of investigation the source and substance of evidence relevant to him/her and raises important questions about the right of an individual to cross-examine a witness whose testimony may directly or indirectly detrimentally affect their rights.  On one level, a commission is under an obligation to disclose evidence by the use of “shall” in sub-clause 11 (1), but the sub-clause goes on to introduce a subjective aspect by referring to the commission’s decision whether or not to disclose information being dependant on the evidence that the person would be likely to give themselves, and not by reference to their rights.  This difference may be a subtle one, as the requirements of a person adequately preparing their own testimony may be broad enough to encompass the requirements of their constitutional rights, however it may equally be submitted that the legal rights of the person giving evidence should be the central concept.  

Clause 12 sets out the duty of the Commission to inform witnesses of its powers and of the person’s own rights and obligations.  A number of general points of fair procedure emerge here.  In certain circumstances, this notification will be analogous to a caution, particularly the provisions under sub-clause 12 (1) (b) whereby a Commission is obliged to inform a person who refuses to co-operate voluntarily that it intends to exercise “any of those powers as it considers necessary”.  
The requirements of Article 6 of the ECHR should be considered in relation to these procedures to ensure that persons before a commission are informed of their rights in a language that they understand and that they are provided with adequate legal representation, at least for the purposes of being notified of their rights and obligations.  The provision in clause 12 to allow for notification to be exercised by officers of a commission of investigation in the absence of legal representatives is of particular relevance here.
In relation to notification of evidence, the HRC is of the view that there would seem to be many benefits in the system currently in use in the United Kingdom of issuing “notices of potential criticism” to parties coming before inquiries.  
5.6
Power to Compel Witnesses  

Clause 15 provides for far-reaching powers to compel witnesses to attend hearings, to answer specific questions, to examine and cross-examine witnesses, to compel disclosure of documents and itineraries of documents, and to make whatever other directions “that appear to the Commission to be reasonable”.   Clause 15 (4) provides that, in general, the ordinary rules of court regarding discovery of documents should apply in regard to a commission of investigation and sub-clauses 15 (7-9) provide that where there is failure to comply with orders made by a commission, the law of contempt of court shall apply in addition to creating a separate offence for such a failure.  

The powers and penalties outlined under this clause clearly indicate that commissions of investigation will possess powers that, in many respects, might exceed those enjoyed by ordinary courts of law.
  
One issue of concern here is that the clause intends to import the existing law of contempt, as it is applied by the courts.  It has been commented that the law in that area as it is currently applied is unsatisfactory in many respects and to import it into the area of quasi-judicial hearings may be imprudent.

5.7
Miscellaneous Other Provisions of Potential Significance for Human Rights 
Clause 16 provides for orders of costs against persons who fail to comply with orders or directions of a Commission and the awarding of costs to persons adversely affected by the failure of others to comply with orders of the Commission.

Clause 17 creates an additional offence of knowingly giving false witness before an inquiry.

Clauses 18 and 19 set out a general exclusion of any evidence given before a commission from subsequent proceedings, but the protection of privilege afforded by these clauses is circumscribed by clause 42 of the Bill, which allows for the communication of any evidence adduced by a commission to be made available to a tribunal of inquiry.

Clause 20 contains far-reaching powers to adjudicate on matters of privilege.  The concerns raised under clause 7 in relation to the need for legal expertise among the members of the Commission are particularly prescient in relation to the powers created under this clause, which are of a purely technical legal nature.  The issue of confidentiality remains outstanding, as it is not dealt with in this clause or in any other clause of the Bill.

Clause 21 allows for an appeal against a determination of a Commission in regard to failure to disclose information only within 10 days of notification of the determination.  This period may be deemed insufficient to allow for the requirements of constitutional fairness of procedure.

Clauses 22-23 provide for the limiting of legal costs of parties and are closely linked to the policy objective of limiting the State’s financial liability.  Where a party’s application to have their legal costs paid is unsuccessful, the general capping of legal costs of those or other parties to a commission might help to minimise the costs to that party, in line with the principle in Tolstoy v United Kingdom that excessive legal costs can constitute a denial of rights to justice.

Clauses 25-30 set out the powers of investigation and search and seizure of officers of a commission of investigation.  In broad terms, these powers are similar to those currently enjoyed by officers of tribunals of inquiry.

Clauses 31-38 relate to the final report of a commission and clearly set out that individuals have quite limited rights to object to publications of elements of a report affecting them.  Clause 37, in particular, clearly envisages final or interims reports that will make findings that may be related to criminal proceedings.   While it must be accepted that to allow extensive rights of legal challenge to the findings of an inquiry would undermine the policy purpose of the Bill, the protection of individual rights may require stronger safeguards to be put in place to allow persons an effective remedy to protect their good name and reputation.
The inclusion of evidence given before commissions of investigation in the report of that commission and the communication of material or evidence obtained to any subsequent statutory tribunal both create the possibility of persons’ rights to a good name or reputation being affected.  These provisions may well prove significant from a constitutional perspective.  
In drafting the present Bill, an attempt has been made to reduce the need for legal representation in the course of proceedings while ensuring that persons whose rights may be affected at the conclusive stages of the commission of investigation are adequately ensured.  The proposals in clauses 33 and 34 to notify persons who may be affected of the contents of the report of a commission of investigation of the contents thereof is an innovative means of ensuring the protection of rights in relation to reports of commissions.  In relation to evidence communicated to tribunals of inquiry, it may be worth considering if similar safeguards should be put in place. 
� Inter-American Court of Human Rights, July 29th 1988 (Series C, No. 4)


� Indeed the Law Reform Commission (LRC) suggests that rights of participation, legal representation and cross-examination are more strongly protected in Ireland than in any other jurisdiction, LRC Consultation Paper Public Inquiries: Including Tribunals of Inquiry, CP 22-2003, at para. 7.01, which in turn relies on Hogan and Morgan, (3rd ed., Dublin 1998) chapters 10 & 11.  Civil law jurisdictions are not discussed in this paper.


� The most significant such case was Re Solicitors Act 1954. [1960] IR 239, discussed in Hogan and Morgan at pp 270-273.


� [1992] 2 IR 542.  The ruling relied on a test established in the earlier case of McDonald v Bórd na gCon [1965] IR 217 as to what constitutes an administration of justice.


� Ardagh and Others v Maguire and Others, SC judgment of 11 April 2002.


� [1999] 3 IR 1.


� [1993] 3 IR 307.


� [1999] 3 IR 107.


� At p53 of the Interim Report.


� [1971] IR 217.


� Ibid. at 263-264.


� [1992] 2 IR 542 at 549.


� [1999] 3 IR 107 at 143-144.


� Report of the Tribunal of Inquiry into the Beef Processing Industry ch. 26, see also LRC ch. 12.  This group of persons was famously referred to by Mr. Goodman as “the alle(i)gators”. 


� LRC para. 7.17-.30.


� See LRC at para. 7.57-.59.


� Report of the Tribunal (1985 Pl 3514) at 142.  For a thorough consideration of the legal and policy issues surrounding the holding of inquiries in public or in private, see chapter 8 of the LRC Consultation Paper. 


� [1999] 3 IR 79, at 87-88.


� See s.2 of the 1921 Tribunals of Inquiry Act.


� For a detailed discussion of the relationship between the rights to cross-examination and the right to protection of ones reputation see Abbeylara at para.s 582-586.


� This immunity is based in the common law on the rule in Mangena v White and further emphasises the potential damage to a person’s reputation that can result from an inquiry.   


� [1999] 3 IR 145.


� Dombo Beheer BV v. The Netherlands, Application no. 11448/88.


� Ruiz-Mateos v. Spain, Application no. 12952/87.


� Van de Hurk v. The Netherlands, Application no. 16034/90.


� Kremzow v. Austria, Application no. 12350/86. 


� Robins v. The United Kingdom, Application no. 22410/93.


� The leading case setting out the definition of what constitutes a ‘contestation’ under the ECHR is Benthem v. The Netherlands, Application no. 8848/80. 


� It remains an open question as to how the Irish courts will interpret the applicability of the rights contained in Article 6 in an Irish context under the European Convention of Human Rights Act 2003.


� Fayed v. The United Kingdom, Application No. 17101/90.  


� (1997) 23 EHRR 313, see para. 5.4 below.


� See for example Lingens v Austria  (1986) 8 EHRR 103, Oberschlick v Austria (1994) 19 EHRR 389 and Fayed v United Kingdom (1994) 18 EHRR 393.


� Klass v F.R. of Germany (1979-1980) 2 EHRR 214.


� Keenan v United Kingdom (2001) 33 EHRR 913.


� Again, the interaction of the remedies provided by the European Convention of Human Rights Act 2003 and Articles 13 and 35 is also of relevance here.  At this point it is not clear how the Irish courts, or indeed the Strasbourg Court itself, might interpret the ‘effectiveness’ and ‘exhaustion of domestic remedies’ issues that may arise in the operation of the Act.


� The UN Human Rights Committee has also set high procedural requirements for investigations into certain human rights abuses. In relation to allegations of disappearances, for example, the Human Rights Committee has set out the requirements for an effective investigation of such allegations through a number of cases including that of Eduardo Bleier v Uruguay (Communication no. R. 7/30, 23 May 1978),  Mojica v Dominican Republic (Communication no. 449/1991)and a number of other cases involving Uruguay and Argentina.


� (1996) 21 EHRR 97


� (1998) 28 EHRR 1


� Aydin v Turkey, Application No. 23178/94, judgment of 25th September 1997.


� Aksoy v Turkey, Application No. 21987/93, judgment of 18th December 1996.


� All four judgments were delivered on 4th May 2001; McKerr is reported at (2002) 34 EHRR 553. 


� McKerr at para. 113-115.


� Aydin v. Turkey, Application No. 23178/94, judgment of 25th September 1997.


� Ibid. at para. 103.


� LRC at paragraph 7.33.


� In Northern Ireland, for example, the use of lethal force by police now falls within the remit of the Police Ombudsman.


� Judgment delivered on July 2003. 


� See O’Flaherty and Heffernan, “International Covenant on Civil and Political Rights”, Brehon Publishing, Dublin (1995), at pp 12-13, 55-56. 


� Maguire and Others v Ardagh and Others, SC judgment of 11 April 2002.


� We see this option as being beyond the remit of this submission and it is not considered here.


� LRC para. 7.64


� Article 14.1 of the ICCPR requires that a fair and public hearing be by a “competent, independent and impartial tribunal”.


� Le Compte v Belgium 6 EHRR 583


� See Barry v Medical Council, unrep. High Court, February 11, 1997, referred to by Hogan & Morgan at p501.


� See section 3.


� See sections 5.1, 5.3 and 5.4 above.


� For a detailed consideration of the operation of contempt in regard to inquiries see LRC para.s 6.07-74.





PAGE  
1

