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Background
The essential legal basis of the Defence Forces under Irish law lies in Bunreacht na hÉireann,
 the Defence Act 1954 (together with amending Acts), statutory instruments and military regulations. The Defence (Amendment) (No.2) Bill 2006 focuses in particular on the disciplinary provisions of Part V of the Defence Acts and seeks to amend and update its Code of Discipline having regard to prevailing human rights norms. 
The Bill makes significant structural and procedural changes to military justice as it operates in Ireland at present. The Bill provides for the summary disposal of disciplinary charges; the establishment and jurisdiction of the summary court-martial; the appointment of the Court-Martial Administrator, the Director of Military Prosecutions and a military judge. The Bill establishes the membership of a court-martial board and provides for the award and execution of punishments by courts-martial.
In these observations, the IHRC does not propose to analyse every section of the proposed Bill, but rather it wishes to highlight areas of the Bill which raise the most important questions of human rights protection.  The IHRC wishes to emphasise at the outset that it views the main thrust of this Bill as progressive and as an important step towards affording clear and consistent protection of human rights in this area.
Relevant Human Rights Standards
“Whatever the practice in former times, a modern code of military discipline cannot depend on arbitrary decision-making or the infliction of savage punishments, nor can it depend on inherited habits of deference or gradations of class distinction. Such a code must of course reflect the hierarchical structure of any army and respect the power of command. But an effective code of military discipline will buttress not only the respect owed to their leaders by those who are led but also, and perhaps even more importantly, the respect owed by leaders to those whom they lead and which all members of a fighting force owe to each other.”

Armed forces personnel are entitled to the same human rights as all other citizens. In addition, military courts should not operate outside the scope of ordinary law or above the law but, on the contrary, should be situated within the framework of the general principles of the administration of justice.
 As such military justice must be an integral part of the general judicial system.

Although few domestic and international instruments refer specifically to military jurisdiction, human rights standards and principles relating to the administration of justice apply fully to it.
 In fact, the Irish Constitution and international human rights texts, both universal and regional, refer to a series of basic principles that are also applicable to courts-martial. Such principles include the principle of equality before the law,
 the right to be tried by a competent and independent court, and the right to a fair and impartial hearing.
 The particular characteristics of military life have however necessitated limitations on certain human rights principles.
 Case-law displays that such limitations must be provided by law and that they must be consistent with international treaty obligations. They should be applied in an exceptional manner and should be strictly proportionate to the intended aim. 
I. Independence and Impartiality of Court-Martial System 
Courts-martial are subject to the same international standards of independence, competence and impartiality as those required of ordinary courts. The principle is vital as it guarantees that military tribunals do not constitute a parallel system of justice outside the control of the judicial authorities. Both domestic and international human rights instruments point to this principle that everyone is entitled to an independent and impartial hearing.
 For example, this fundamental right is set out in article 10 of the Universal Declaration of Human Rights. It states that “everyone is entitled in full equality to a fair and public hearing by an independent and impartial tribunal, in the determination of his rights and obligations and of any criminal charge against him”. Article 6(1) of the European Convention on Human Rights states that “in the determination of any criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law”, and article 14(1) of the International Covenant on Civil and Political Rights states that “all persons shall be equal before the courts and tribunals. In the determination of any criminal charge against him, or of his rights and obligations in a suit at law, everyone shall be entitled to a fair and public hearing by a competent, independent and impartial tribunal established by law.” 
In assessing the competence, independence and impartiality of courts-martial, case-law has pointed to a number of factors to be considered. They include whether those appointed (i) have suitable legal experience to carry out their judicial functions; and (ii) whether they are able to exercise their judicial functions independently, without interference by their military superiors or the executive.
 The objective conditions that can help to ensure that the exercise of judicial power is not directed or influenced by others are: security of tenure and institutional independence. Necessary safeguards must be put in place so as to ensure that the composition of appointment and selection process encourage judicial independence and an impartial decision-making process.
 For example, in Engel and Others v The Netherlands,
 the European Court of Human Rights found that the Dutch Supreme Military Court, comprising two civilian judges and four military officers, was an independent and impartial court and noted that “the Convention will only tolerate such courts as long as sufficient safeguards are in place to guarantee their independence and impartiality.”
 In the Netherlands, the appointment of the military members was usually the last appointment in their careers. In addition, they were not under the command of any higher authority or under a duty to account for their decisions to the military service.
 In Incal v Turkey,
 the European Court of Human Rights identified certain safeguards for independence and impartiality, such as whether the military judges should have the same training as their civilian counterparts and enjoy the same constitutional safeguards. The Court identified aspects which made their independence questionable. They included the “inter-connectiveness of the military system” as the presiding judges were subject to army discipline and assessment reports; their appointments being made by administrative authorities; and their terms of office were only four years and subject to renewability. Moreover, in Morris v UK,
 when determining the impartiality of the military court, the European Court of Human Rights looked at two specific aspects: first, that the court must be subjectively free from personal prejudice and bias; and secondly, it must be impartial from an objective viewpoint. It must offer sufficient guarantees to exclude any legitimate doubt as to its impartiality. The court eventually found that the mere fact that the appointment of the members of the court martial was made within the military system was not reason enough to doubt its impartiality.
 The Canadian Supreme Court in R v. Généreux,
 confirmed that where the presiding officer does not have security of tenure, the requirement of independence is not met where there is no objective guarantee that his or her career, as military judge, would not affect decisions tendered in favour of the accused rather than the prosecution.
 Secondly, there was doubt over whether the appointments were made in-house with close ties among the members.

In the context of the present Bill, the IHRC welcomes the structural changes in the Irish court-martial system.
 The Bill provides for separate and distinct roles between the prosecuting authority (Director of Military Prosecutions),
 judicial authority (military judge),
 fact-finding authority (court-martial board)
 and administrative authority (court-martial administrator).
 

The IHRC also welcomes the introduction of an offence of improper communication with military judicial staff. 
  This helps to deter outside influence on staff that may lead to biased decision-making, whether it be by the prosecuting authority, adjudicating authority or defence counsel.
 

The IHRC also welcomes the establishment of an independent military prosecuting authority- the Director of Military Prosecution. Section 33 provides that s/he will decide, as the Director of Public Prosecutions does in the ordinary criminal justice system, all issues relating to the prosecution of offences before court-martial. S/he will have primary responsibility for the direction and conduct of prosecutions at courts martial. The IHRC welcomes the establishment of a committee in the selection process and the requirement that s/he shall not be below the army rank of colonel or the equivalent naval rank, and must have 10 years experience practising as a solicitor or barrister.
 Safeguards to ensure the Director of Military Prosecution’s independence include a provision disallowing him or her from reporting or being the subject of any reports regarding the performance of the position’s functions.
 Moreover, security of tenure is guaranteed by the difficulty in removing the Director of Military Prosecutions from office.
  
Section 33 establishes a committee to identify suitable officers for the appointment of the Director of Military Prosecutions. The Bill states that the committee will consist of the Chief of Staff, a Judge of the High Court and the Director of Public Prosecutions. The Bill also stipulates that the Minister, after consultation with the Attorney General, will appoint another person if committee members are unwilling or are unable to act.
 
The significance of this provision is that the power to appoint committee members in such circumstances rests with the Minister. There exists more than one High Court judge who could be appointed in place of the existing member who is unable or unwilling to act on the committee. However, the Bill does not make clear whether the Minister is required to select from available High Court judges in such circumstances. Moreover, there is only one Director of Public Prosecutions and in the event that s/he is unable or unwilling to act on the committee, the Minister has discretion to select an alternative. Introducing this political element to the decision-making process raises concerns regarding impartiality and independence which the IHRC believes could affect the accused’s right to a fair trial. 
The IHRC welcomes the amendments made to the list of persons who may not serve on a court-martial board to reflect the new organisational structures.
 They add members of the military police corps, members who are barristers or solicitors, and any member in the same military chain of command as the accused, to the list of those who may not serve on a court-martial board. Such safeguards help to ensure conflicts of interest are avoided and independence and impartiality are guaranteed during proceedings. 

The IHRC also welcomes the amendment to restrict the role of the board to making findings of fact as a jury does in the civilian courts. In this way, the court-martial board will have no role in the sentencing process.
 Such a judicial function will be restricted to the military judge only.
Section 40 allows for the appointment of a senior member on the court-martial board who is of senior rank to the other members. The IHRC recognises the practical benefits of appointing a senior member on the board, similar to a foreman on a civilian jury. However, the Commission is concerned that the position requires seniority of rank relative to the other members on the board. In consideration of the safeguards necessary to ensure an impartial and independent court-martial, the Commission believes that such a requirement may give rise to influence among members of the court-martial board members, all of whom are selected from within the military system itself. It is important to recognise that members of a court-martial board, once released from their position in the court-martial proceedings, resume their position in the military system. Seniority of rank within a system such as the armed forces should not affect how a court-martial board operates. 
Section 34 of the Bill establishes an independent military judicial office with the appointment by an independent authority of one or more military judges. The appointment will be made from qualified officers of the Permanent Defence Force (PDF) who have been practising as a barrister or solicitor for at least 10 years.
 S/he shall not be below the army rank of colonel or the equivalent naval rank.
 The role of military judge replaces that of the existing judge-advocate. 
The IHRC views the committee involved in the selection process of the office of military judge, including Chief of Staff, the Judge-Advocate General and a Judge of the High Court, as appropriate.
 In addition, the IHRC views the safeguards provided by section 34 as significant in guaranteeing an independent and impartial hearing. Such safeguards include: a military judge will have security of tenure until retirement;
 a military judge must have 10 years experience practising as a solicitor or barrister;
 a military judge must have a ‘degree of competence’;
 and be ‘suitable on grounds of character and temperament’;
 a military judge must give an undertaking to participate on training courses or education or both as may be required by the Judge Advocate General;
 a military judge must not hold any other office or employment in respect of which remuneration is public;
 and s/he shall not report nor be the subject of any reports regarding the performance of his functions.

Although the IHRC welcomes the safeguards provided by section 34, it believes the exclusion of civilians as eligible military judges should be considered further. In Cooper v UK,
 the European Court of Human Rights stated that there were no grounds for questioning the independence of the Air Force judge advocate as he was a civilian, appointed by a civilian. It was noted that the presence of a civilian with such qualifications and such a central role in the court-martial proceedings constituted one of the most significant guarantees of independence of the proceedings.
 In Grieves v. UK,
 the European Court of Human Rights noted that unlike in the Air Force, where the Judge Advocate is a civilian working full time for the Judge Advocate General, himself a civilian, the Royal Navy judge advocates, when not sitting in a court martial, carry out regular naval duties and are appointed by a naval officer, the Chief Naval Judge Advocate. Although the European Court of Human Rights found that this could not necessarily be seen as interference in the independence of the court-martial, the lack of a civilian in this ‘pivotal role’ deprived the navy of a significant guarantee of independence.
 Military judges selected from the armed forces itself have undoubtedly a specialist knowledge of the particular circumstances of military life. Such specialist knowledge, however attractive, should not necessarily preclude civilians from being eligible for selection. In addition, on a practical level, the pool of competent and qualified barristers from the military system may inhibit the quality of those in the office of military judge.
 The necessity to exclude civilians, however much experience or qualifications they may have, from eligibility in the selection process, is not justified. The presence of civilian judges in the composition of military tribunals can only reinforce the impartiality of such tribunals. 
II. Disciplinary Proceedings and Criminal Proceedings
Section 20 provides for the scheduling of offences of a disciplinary nature which can be dealt with summarily by an authorised, commanding or subordinate officer, as appropriate. These offences are in respect of matters which, although vital to the maintenance of discipline in the military context, are considered suitable for summary disposal. The summary disposal of the potentially more serious disciplinary offences requires the prior consent of the Director of Military Prosecutions (DMP). Sections 22 to 30 make amendments to the existing law dealing with the investigation and summary disposal of charges against officers by authorised officers, against men by commanding officers and against privates and seamen by subordinate officers, respectively. 

The aim of the summary procedure is to deal fairly and swiftly with minor disciplinary infractions within the unit and to return the member to normal service as soon as possible. These summary proceedings avoid the formality of court-martial proceedings. Since commanding (or more senior) officers will be responsible for discipline in their units, the process provides a means whereby they can enforce this discipline on their subordinates. 

The IHRC welcomes a number of amendments laid out in the Bill which seek to ensure the accused is treated fairly. The Bill states that a person charged with an offence will have a right to at least 24 hours written notice of the date, time and place at which the charge is to be investigated, a copy of the charge sheet, a list of witnesses and a copy of any available evidence.
 In every case, a person charged with an offence will have a right to elect for trial by court martial at the outset and an opportunity to obtain legal advice when making the decision, if required.
 A person charged with an offence, which is being dealt with summarily, will have a right to have an “assisting person” present during the investigation.
 Where a charge is dealt with summarily by an authorised or commanding officer, there will be an absolute right of appeal to a new summary court martial, against the determination and or the punishment awarded.
 

Several jurisdictions make a distinction, albeit in different forms and degrees, between disciplinary proceedings and criminal proceedings.
 The view is taken that a commanding (or more senior) officer is not to be regarded as a ‘judicial officer’ since s/he is responsible for discipline in the unit. S/he is acting in an executive rather than in a judicial manner when enforcing military discipline. For the individuals affected, disciplinary proceedings usually offer substantial advantages in comparison with the criminal proceedings. Disciplinary sentences are less severe and result in more limited consequences. However, it must be recognised that criminal proceedings are ordinarily accompanied by fuller guarantees and safeguards to ensure that a fair trial takes place.
 
The label adopted in what is termed a disciplinary offence at the national level is however not decisive. The European Convention on Human Rights does not cease to be applicable simply because the statute classifies an act or omission as disciplinary. Case-law demonstrates that the European Court of Human Rights takes into consideration the nature of the offence and the degree of severity of the penalty that the person concerned risks incurring.
 The IHRC acknowledges and commends the amendment made in the Bill regarding the current practice and power of a commanding officer to award a punishment of detention. The Bill abolishes such a power, the result being detention or imprisonment is not a potential penalty for an accused that elects for summary disposal. While a deprivation of liberty for a period could indicate that the offence charged is in reality a criminal one (a possibility now eliminated by the Bill), the imposition of a fine is not quite so easy to determine. A fine might be fairly substantial in the armed forces. 
The difficulty in ascertaining whether a disciplinary offence is truly criminal in nature and therefore warrants Article 6 protection highlights the necessity to treat an accused fairly. Moreover, under the Irish Constitution and as interpreted in case-law, disciplinary proceedings are subject to principles of natural justice.
 The courts have stated that fair procedures must be in place during disciplinary proceedings.
 Although an absolute right to legal representation during such proceedings has not been awarded, the courts have stated that the standards in place to ensure fairness of proceedings may vary. For example, it may depend on the seriousness of the offence and the circumstances of the case.
 
Certainly in the context of summary disposal of an offence, there is quite a difference between a “reduction on the applicable scale of pay of the person by one increment from a specified date for a specified period not exceeding one year”
 and a reprimand.
 In addition, it is also noteworthy that in the context of summary disposal, there is a record of the determination which may have lasting implications for a person.
 The IHRC considers it important to highlight that by deciding not to elect for trial before a military court, the soldier will, in effect, be waiving his or her right to be tried by a court. It is not apparent whether this waiver of rights has been given freely by the soldier with a full understanding of the effects of the choice. S/he “may obtain legal advice regarding the matter of the election”.
 This, however, is not a right to legal aid.
 Article 14(3)(d) of the International Covenant on Civil and Political Rights
 and Principle 15(e) of the Military Justice Principles are relevant in this context. The right to legal assistance applies at all stages of the criminal proceedings, including any investigative process before trial. Although summary disposal may not be considered criminal proceedings, the time of election between court-martial and summary disposal is quite a crucial decision-making period, especially if the person is charged with one of the more serious disciplinary offences. The IHRC considers a person should have a right when electing between court-martial and summary disposal to legal aid if the person is charged with a scheduled offence specified in Part II of the Eleventh Schedule to the Bill.

III. Rank and Principle of Non-Discrimination 

The hierarchical structure present in the armed forces entails differentiation according to rank. Corresponding to the various ranks are differing responsibilities. This in turn leads to certain inequalities of treatment in the disciplinary sphere.
 For example, it is common for soldiers of different ranks to be dealt with differently by their commanding officer. There may be a disciplinary process applicable to command officers only and a different one for soldiers and non-commissioned officers. The question to be considered is whether a member of the armed forces could argue that the disciplinary procedures do not deal with all members of the armed forces equally, therefore infringing the principle of non-discrimination.

Such inequalities are however tolerated by international human rights law and international humanitarian law. A considerable margin of appreciation is allowed to national authorities. The justification presented is namely the preservation of discipline by methods suited to each category within the armed forces. In Engel v The Netherlands,
 the European Court of Human Rights said that a distinction based on rank may run counter to Article 14. However, it also stated that:

Based on the element objective in itself, that is rank, these distinctions could have been dictated by a legitimate aim, namely the preservation of discipline by methods suited to each category of servicemen. While only privates risked committal to a disciplinary unit, they clearly were not subject to a serious penalty threatening the other members of the armed forces, namely reduction in rank. As for confinement in a cell during strict arrest, the Netherlands legislator could have had sufficient reason for not applying this to officers. On the whole, the legislator does not seem in the circumstances to have abused the latitude left to him by the Convention. Furthermore, the Court does not consider that the principle of proportionality, as defined in its previously cited judgment, has been offended in the present case.

The European Court of Human Rights has also stated that the conditions and demands of military life are by nature different from those of civil life.
 The IHRC is in agreement with the above commentary. However, it believes that the level of differential treatment, particularly in the context of the need to prosecute a person for a criminal offence, regardless of rank, should be kept under review. There must be a legitimate aim for the differential treatment within the armed forces.
IV. Review of Proceedings

The IHRC considers that courts-martial proceedings should be subject to periodic systematic review.
 The review process should be conducted in an independent and transparent manner. This is to ensure that the authority of military tribunals corresponds to functional necessity, without encroaching on the jurisdiction that can and should belong to the civilian courts. The IHRC believes that the review process should be carried out by an independent body. More generally, this periodic review should ensure that military justice is appropriate and effective in relation to its practical justification. As a system carrying out judicial functions, courts-martial must be accountable for their proceedings to the authorities and all citizens, within the armed forces and more generally, society at large. In this way, the fundamental discussion concerning the existence of military justice as such can be conducted in a transparent way.
Concluding Remarks

Discipline and order are of paramount concern to the objectives of every military regime. The IHRC recognises such characteristics of military life.
 However, as ‘citizens in uniform’, armed forces personnel still retain their civil and political rights. Limitations imposed must have a legitimate aim and must be provided for by law. They should be applied in an exceptional manner and should adhere strictly to principles based on proportionality. 
�  Article 38.4.1 of the Irish Constitution states: “Military tribunals may be established for the trial of offences against military law alleged to have been committed by persons while subject to military law and also to deal with a state of war or armed rebellion.” With regard to jurisdiction of court-martial proceedings, Article 38.4.2 states: “A member of the Defence Forces not on active service shall not be tried by any courtmartial or other military tribunal for an offence cognisable by the civil courts unless such offence is within the jurisdiction of any courtmartial or other military tribunal under any law for the enforcement of military discipline.”


�  R v Spear; R v Boyd; R v. Williams [2002] UKHL 31 18 July 2002, para. 4. 


� UN Doc. E/CN.4/Sub.2/2005/9, Report submitted by the Special Rapporteur Emmanuel Decaux to the Sub-Committee of the UN Economic and Social Council on Administration of Justice, Rule of Law and Democracy, Issue of the administration of justice through military tribunals.  See, for example, Principle No.3 “In times of crisis, recourse to martial law or special regimes should not compromise the guarantees of a fair trial. Any derogations “strictly required by the exigencies of the situation” should be consistent with the principles of the proper administration of justice. In particular, military tribunals should not be substituted for ordinary courts, in derogation from ordinary law.”; and Principle No.7: “The jurisdiction of military courts to try military personnel should not constitute a derogation in principle from ordinary law. Their existence does not correspond to a jurisdictional privilege or a form of justice by one’s peers”.  


�  The integrity of the judicial system, whether it is of the civilian courts or of the military courts, should be observed at all times. See generally International Commission of Jurists, International Principles on the Independence and Accountability of Judges, Lawyers and Prosecutors, (ICJ Practitioner’s Guide Series No.1: Geneva, 2004) at pp.1-62, and the UN Basic Principles on the Independence of the Judiciary, adopted by the Seventh United Nations Congress on the Prevention of Crime and the Treatment of Offenders, from 26 August to 6 September 1985.


�  It is important to point out that Article 38.6 of the Irish Constitution states that “The provisions of Articles 34 and 35 of this Constitution shall not apply to any court or tribunal set up under section 3 or section 4 of this Article.” The implications of this provision exclude military tribunals from the ambit of the constitutional provisions on the courts system. 


�  See Article 40.1 of the Irish Constitution; Article 14 of the European Convention on Human Rights, and Article 29 of the International Covenant on Civil and Political Rights. 


�  See Article 6(1) of the European Convention on Human Rights; Article 14 of the International Covenant on Civil and Political Rights; Article 75, paragraph 4, of Protocol I to the Geneva Conventions of 12 August 1949; Article 6(2) of Protocol II to the Geneva Conventions on Civil and Political Rights, and Article 88 of the Geneva Convention of 12 August 1949 relative to the Treatment of Prisoners of War. 


�  See Engel and Others v. The Netherlands (1976) 1 EHRR 647.


�  See Article 38.1 of the Irish Constitution; Article 6(1) of the European Convention on Human Rights; Article 14 of the International Covenant on Civil and Political Rights; Article 75, paragraph 4, of Protocol I to the Geneva Conventions of 12 August 1949; Article 6(2) of Protocol II to the Geneva Conventions on Civil and Political Rights; and Article 88 of the Geneva Convention of 12 August 1949 relative to the Treatment of Prisoners of War.


� Steytler, N., Constitutional Criminal Procedure (Butterworths: Durban, 1998) at p.260, as cited in R v. Généreux [1992] 1 SCR 259.


� Morris v. UK  (2002) 34 EHRR 52, para 58. The Court noted that the composition and appointment period of a military court are some of the aspects in deciding whether the court is independent or not. Other factors it took into consideration included the existence of statutory and other guarantees against outside pressures and whether the body presents an appearance of independence. 


�  Engel and Other v. The Netherlands (1976) 1 EHRR 647.


�  Ibid, para. 59.


�  Ibid, para. 68.


�  (2000) 29 EHRR 449. 


�  (2002) 34 EHRR 52, para. 58. 


� Ibid, para. 103.


� [1992] 1 SCR 259. In this case a new trial was ordered because of the lack of independence of the previous tribunal, para. 106.


� Ibid, para. 134.


� Ibid, para. 107.


� It has been argued that as military personnel operate within a rank structure that is inter-connected, and as the military court is broadly controlled from within this structure, there can be no independence of a military court from the structure itself. In Morris v.UK (2002) 34 EHRR 52 , the European Court of Human Rights stated however that this was not necessarily the case. The question is whether sufficient safeguards have been put in place to ensure an independent and an impartial military tribunal. See paras. 39-47.


� Section 33 of the Bill. In Findlay v. UK (1997) 24 EHRR 221, the European Court of Human Rights held that the misgivings of the accused about the independence and impartiality of the general court-martial were objectively justified. These concerns centred on the various roles played by the so-called convening officer. He was prosecutor, but at the same time the person appointing the members of the court-martial. These presiding members were subordinate in rank to him and thus fell within his chain of command. This officer also had the power to dissolve the court-martial before or during the trial and any verdict and sentence was not effective until ratified by him. The role of the convening officers was perceived to interfere with the independence of the court-martial system. The court-martial had, objectively, the appearance of being unfair and did not accord with the principle that justice must be seen to be done. This case was fundamental to a legislative change in the United Kingdom: Armed Forces Act 1997. 


�  Section 34 of the Bill.


�  Section 41 of the Bill.


�  Section 32 of the Bill.


�  See section 18(b)(i) of the Bill.


�  See also Cooper v. UK (2004) 39 EHRR 8, paras. 119-126.


� Section 33 (184C)(3) of the Bill: “For the purposes of this section service for any period in any position in the full-time service of the State (including as a member of the Permanent Defence Force and as a civil servant within the meaning of the Civil Service Regulation Act 1956) for which qualification as a barrister or solicitor was a requirement shall be deemed to be practise as a barrister or a solicitor, as the case may be, for that period and an officer, while holding that position, shall be deemed to be a practising barrister or a practising solicitor, as the case may be.”


� Section 33 (184E)(3) of the Bill: “The Director shall neither report on, nor be the subject of any report in respect of, the performance of his functions under this Act.”


� Sections 33 (184H) & (184I) of the Bill.


� Section 33 (184D) (2) of the Bill.


� Section 41 of the Bill


� Section 39 and section 40 of the Bill.


� Section 34 (184J)(3) of the Bill: “For the purposes of this section service for any period in any position in the full-time service of the State (including as a member of the Permanent Defence Force and as a civil servant within the meaning of the Civil Service Regulation Act 1956) for which qualification as a barrister or solicitor was a requirement shall be deemed to be practise as a barrister or a solicitor, as the case may be, for that period and an officer, while holding that position, shall be deemed to be a practising barrister or a practising solicitor, as the case may be.”


� Section 34 (184J)(4) of the Bill.  


� Section 34 (184K)(1) of the Bill.  


� Section 34 (184L) of the Bill.  


� Section 34 (184J)(2) of the Bill.  


� Section 34 (184K)(4)(a) of the Bill.  


� Section 34 (184K)(4)(b) of the Bill.  


� Section 34 (184K)(5) of the Bill.  


� Section 34 (184L)(3) of the Bill.  


� Section 34 (184L)(8) of the Bill.  


� (2004) 39 EHRR 8. 


� Ibid, para 117.


� (2004) 39 EHRR 7.


� Ibid.


� The IHRC acknowledges that on a practical level, there may only be one military judge sitting in limited courts-martial or general courts-martial. The Bill does not specify the number of military judges to be appointed to the office. This signifies however, that depending on how many cases are brought to court-martial, the number of military judges required may change over time.


� Sections 23 (177A) and 25 (178A) of the Bill. See The State (Gleeson) v. Minister for Defence [1976] I.L.R.M. 165; The State (Gallagher) v. Governor of Portlaoise Prison, unreported, High Court, May 18, 1977. Gallagher v. Corrigan, High Court, 1 February, 1988.


� Sections 23 (177B) and section 25 (178B) of the Bill. 


� Sections 23 (177C) (7) and  25 (178C) (8) of the Bill.


� Section 26 of the Bill.


� Engel and Others v. The Netherlands (1976) 1 EHRR 647, para.80.


� Ibid. 


� Ibid, para.82: “In a society subscribing to the rule of law, there belong to the “criminal” sphere deprivations of liberty liable to the imposed as a punishment, except those which by their nature, duration or manner of execution cannot be appreciably detrimental. The seriousness of what is at stake, the traditions of the Contracting States and the importance attached by the Convention to respect for the physical liberty of the person all require that this should be so.”


� Hogan and Morgan (3ed), Administrative Law in Ireland (Round Hall: Dublin, 1998) at pp.594- 597. See also The State (Gleeson) v. Minister for Defence [1976] I.L.R.M. 165; De Roiste v. JAG, the Minister for Defence and the AG [2006] 1 I.L.R.M. 220; The State (Gallagher) v. Governor of Portlaoise Prison, unreported, High Court, May 18, 1977; Murtagh v. St. Emer’s National School [1991] 2 I.R. 482; The State (Boyle) v. Governor of the Military Detention Barracks [1980] I.L.R.M. 242; McHugh v. Garda Commissioner [1985] I.L.R.M. 606.


�  In Anthony Sheriff v. Martin Corrigan; the Governor of Shelton Abbey, the Minister for Justice and, the AG [2000] ELR 233, the Supreme Court stated that decisions must be made “in accordance with natural justice. This means that there must be fair procedures.”


� Barron J stated in Flanagan v. University College Dublin [1989] ILRM 469 at 475,  “[Such] a tribunal is required to act judically, the procedures to be adopted by it must be reasonable having regard to this requirement and to the consequences for the person concerned in the event of an adverse decision. Accordingly, procedures which might afford a sufficient protection to the person concerned in one case and so acceptable might not be acceptable in a more serious case.”


� Section 23 (177C) (5)(b)(i)(I) of the Bill.


� Section 23 (177C) (5)(b)(ii)(III) of the Bill.


� This could be compared to a criminal record, which can have lasting affects on a person’s life long after they have received their sentence. Similarly, a record of disciplinary offences could have lasting implications on a person within the military. 


� Section 23 (177B) (1)(b) of the Bill.


�The Courts-Martial Appeals Act 1983 made legislative provision for legal aid in certain circumstances. 


�Article 14(3) of the International Covenant on Civil and Political Rights provides that in the determination of any criminal charge against him, everyone shall be entitled, inter alia “to defend himself in person or through legal assistance of his own choosing; to be informed, if he does not have legal assistance, of this right; and to have legal representation assigned to him, in any case where the interests of justice so require and without payment by him in any such case if he does not have sufficient means to pay for it.”


�The Courts-Martial Appeals Act 1983 made legislative provision for legal aid. Free legal aid in criminal proceedings in civilian courts became available under the provisions of the Criminal Justice (Legal Aid) Act 1962 which came into operation on 1 April 1965, before the 1976 Supreme Court decision in the case of the State (Healy) v. Donoghue [1976] IR 325. In this case, the Supreme Court formally elevated the right to legal assistance to be part of the concept of due course of law and fair trial (Articles 38.1 and 40.3 of the 1937 Constitution). Chief Justice O’Higgins commented: “if the right to be represented is now an acknowledged right…justice requires something more when, because of a lack of means, a person facing a serious criminal charge cannot provide a lawyer for his own defence. In my view the concept of justice under the constitution…requires that in such circumstances the person charged must be afforded the opportunity of being represented.” Justice Henchy commented: “the basic features postulated by the guarantees in Article 40.3…required that the legal aid that had been judicially found to be essential in the interest of justice should not be arbitrarily removed from the accused by forcing a trial on them against their will without that legal aid.” 


� Engel and Others v. The Netherlands (1976) 1 EHRR 647. 


� Article 40.1 of the Irish Constitution states the “All persons shall, as human persons, be held equal before the law. This shall not be held to mean that the State shall not in its enactments have due regard to differences of capacity, physical and moral, and of social function”; Article 14 of the European Convention on Human Rights guarantees that no person shall be discriminated against in relation to their enjoyment of the rights set out in the Convention “on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status,” echoing Article 26 of the International Covenant on Civil and Political Rights, which states that “All persons are equal before the law and are entitled without any discrimination to the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to all persons equal and effective protection against discrimination on any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.” 


� See Engel and Others v The Netherlands (1976) 1 EHRR 647.


� Ibid, para 72.


� Ibid.


� See Principle No.19, Report submitted by the Special Rapporteur to the Sub-Committee of the UN Economic and Social Council on the Administration of Justice, Rule of Law and Democracy, UN Doc. E/CN.4/Sub.2/2005/9. Since the sole justification for the existence of military tribunals has to do with practical eventualities, such as those related to peacekeeping operations or extraterritorial situations, there is a need to check periodically whether this functional requirement still prevails.


� Engel and Others v. The Netherlands (1976) 1 EHRR 647, para. 54. “…when interpreting and applying the rules of the Convention in the present case, the Court must bear in mind the particular characteristics of military life and its effects on the situation of individual members of the armed forces”.
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