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1.
Introduction.

The Human Rights Commission welcomes the opportunity to comment on the proposals put forward to Government by the Disability Legislation Consultation Group (DLCG) in February 2003; Equal Citizens: Proposals for Core Elements of Disability Legislation.  

The Human Rights Commission supports and endorses the human rights perspective on disability and this submission is written from that rights-based perspective.  

The former Minister of State at the Department of Justice Equality and Law Reform, Mary Wallace T.D., explained some time ago that the purpose of the Disabilities Bill is to provide a legislative basis for positive action measures.  As such, it was intended to move beyond and complement the existing anti-discrimination legislation: the Employment Equality Act of 1998 and the Equal Status Act of 2000.  

There is little doubt that this corpus of anti-discrimination legislation in this country has placed Ireland to the forefront of our partners in the European Union.  However, it too will become the focus of reform once the necessary steps are taken to transpose the EU Framework Directive on Discrimination in Employment by the deadline of December 2, 2003
.  

The primary object of this submission is not to reflect on the reforms that will be needed to bring our anti-discrimination law in line with the EU Directive.  Rather, the object of this submission is to reflect on the rights-based perspective on disability and its implications for the positive action measures to be outlined in any future Disabilities Bill.

Many aspects of the original Disabilities Bill, which was withdrawn by the Government in the Spring of 2002, attracted adverse criticism from those who argued from a rights-based philosophy on disability.  At the time the most important of these criticisms centered on the denial of an opportunity to enforce the terms of the Bill through litigation (Section 47).  It appears that the Government has relented on this point and that any future Bill will contain a provision allowing for private suit.

The Proposals Paper of the DLCG contains many well considered proposals for the Disabilities Bill.  This submission focuses on one issue that is likely to prove problematic and yet goes to the very heart of the rights-based approach to disability.  In the context of an otherwise uncontroversial, if long overdue, proposal for a legal right to an independent assessment of needs the DLCG states that: 

[P]rovision should be made for legal redress, complaints and appeals
.

The proposed legal right would go beyond merely challenging the process by which an independent assessment was made – it would also potentially reach the question of the delivery (or non-delivery) of those services as well as the manner by which they were delivered.  

This question has transcendent significance as it goes to the issue of whether general economic, social and cultural rights can be (or should be) interpreted to confer individually enforceable rights (so-called ‘subjective’ social rights).  This is one of the defining questions of our times and it has relevance far beyond the confines of the disability debate.  

In its recently adopted Strategic Plan the Human Rights Commission announced that economic, social and cultural rights as well as disability would constitute key areas of its work
.  This Observations Paper marks a first contribution to the debate on disability law reform in Ireland and indeed to the broader debate concerning the appropriateness of providing legal or other equally effective remedies to enable individuals to challenge alleged violations of socio-economic rights before the courts.  The net question is narrow; whether an assessment of need should give rise to a right to a remedy when those needs are not being properly met and whether international law is supportive toward such a claim.

2.
International law and the Status of Subjective Social Rights.

What stance does international human rights law take on the question of subjective social rights in general and in the specific context of disability?  

Our analysis focuses in the main on the International Covenant on Economic, Social and Cultural Rights (CESCR) which was ratified by Ireland on 8 December, 1989
.  When Ireland ratified the treaty it entered two reservations that are not directly relevant in the present context (one dealing with the Irish language and one dealing with the rights of parents in the context of education).

Ireland is also a party to other international treaties with some direct bearing on economic social and cultural rights; namely the Convention on the Rights of  the Child (CRC), the Convention for the Elimination of All Forms of Discrimination against Women (CEDAW)  and the Convention for the Elimination of  All Forms of Racial Discrimination (CERD).  At a regional European level Ireland is also party to the Revised European Social Charter which is the regional equivalent to the CESCR.  Indeed, it must be noted that the European Convention on Human Rights, which Ireland helped to draft, sometimes gives rise to positive state obligations
.  

This Observations Paper focuses on the CESCR as the main headline treaty on economic, social and cultural rights.





(a)  Overview of the CESCR.

The CESCR protects a broad web of socio-economic rights
.  Despite appearances, most of these rights are connected with market participation.  That is to say, most of them have to do with economic participation; right to work (Article 6), right to just and favourable conditions of work (Article 7), right to social security against the contingency of loss of employment (Article 9), etc.  Properly understood, they are productive factors in advanced market economies.  More importantly, they are civilising factors in any democratic society that acknowledges an obligation of social solidarity towards those who need material support in order to make freedom and choice a reality.

Some of the rights protected are more substantive in character, e.g., right to education (Article 13), right to an adequate standard of living which includes a right to housing (Article 11), right to the highest attainable standard of health  (Article 12) etc.  All of them have relevance in the context of disability
.  

States which are parties to this treaty are obliged to submit periodic reports on progress achieved and obstacles encountered in implementing their obligations.  These Reports are analysed by the Committee on Economic Social and Cultural Rights which is the relevant Treaty Monitoring Body for this treaty
.  The Committee will generally issue a ‘List of Issues’ that it wishes to raise with States which arise from their periodic Reports.  Very often this ‘List of Issues’ is influenced by contributions made by NGOs in so-called ‘Parallel Reports’ or otherwise.  States generally make written responses to this ‘List of Issues’.  An open or public meeting is scheduled by the Committee with representatives of the States.  The Concluding Observations of the Committee on State Reports are subsequently issued.  While these ‘Concluding Observations’ do not have the force of a court judgment, they are nevertheless authoritative on questions of conformity between State practice and the treaty.  

All relevant documentation under the CESCR (State Reports, List of Issues, Responses to Lists of Issues, Record of Proceedings, General Comments, Concluding Observations) is available on the treaty body website of the Office of the UN High Commissioner for Human Rights which can be found at www.unhchr.ch/tbs/doc.nsf.

At present, and unlike many other UN human rights treaties, there is no individual or group complaints system under the CESCR.  However, a draft Optional Protocol to that effect is currently under debate in the UN system
.  Indeed, Ireland recently joined in a common EU position to agree to set up a Working Group within the UN to study further the practical 

possibility of drafting such an Optional Protocol.  However, it may take some time for such a Protocol to be adopted and, even if it is, Ireland may opt to remain outside it.



(b) The Issue of Justiciability under the CESCR

The next question raised by the DLCG Paper is to what extent the logic of socio-economic rights require that they be given legal expression in any domestic legal order with associated judicial remedies.

The International Covenant on Civil and Political Rights (CCPR) contains an explicit provision to the effect that individuals have a right to ‘an effective remedy’ (Article 2 (3)(a)) and that States shall ‘develop the possibilities of judicial remed[ies]’ (Article 2(3)(b))’.  The CESCR contains no such explicit provisions on remedies.  Article 2(1), which is the lynchpin of the whole treaty, reads as follows:

2.(1) Each State Party to the present Covenant undertakes to take steps, individually and through international assistance and co-operation, especially economic and technical, to the maximum of its available resources, with a view to achieving progressively the full realization of the rights recognized in the present Covenant by all appropriate means, including particularly the adoption of legislative measures….

[italics added].

That is, the obligations in the CESCR are generally (though certainly not exclusively) programmatic rather than immediate in character.  To use the language of international law, the CESCR creates both ‘obligations of conduct’ as well as ‘obligations of result’.  

The way in which Article 2(1) is interpreted has clear implications for the manner by which each of the substantive rights are, in turn, interpreted and implied.  

One source of guidance for the interpretation of Article 2 (1) is the various General Comments issued by the CESCR Committee.  The purpose of these General Comments is to provide clear guidance to States and others as to the Committee’s approach to the interpretation of key issues in the CESCR as well as its application for particular groups.

Four such general Commentaries are relevant in the immediate context.  

General Comment 3 of 1990 deals with ‘The Nature of States Parties Obligations’
.  It focuses on the interpretation of Article 2(1).  

General Comment 9 of 1998 deals with ‘The Domestic Application of the Covenant’ and particularly whether the rights must be given some form of legal expression in domestic legal orders
.  

General Comment 5 of 1994 deals with the application of all the rights in the CESCR for ‘Persons with Disabilities
’.  

General Comment 14 of 2000 on the Right to the Highest Attainable Standard of Health
.

It is worthwhile pausing on the relevant features of these General Comments for our present purposes.  

  i.  General Comment 3 – the Nature of  States Parties Obligation

General Comment 3 on the nature of States Parties obligations provides in the relevant parts as follows.  

First, it notes that the obligation to ‘take steps’ is itself immediate in character.  It states that such steps should be ‘deliberate, concrete and targeted as clearly as possible towards meeting the obligations recognized in the Covenant’
.   That is, this obligation is one of result.

Secondly, on the interpretation of the key phrase to ‘achieve progressively’ as used in Article 2(1), General Comment 3 affirms that the relevant obligations are of conduct and not result.  However, that does not mean that they are thereby devoid of all normative significance.  It states:

The term "progressive realization" is often used to describe the intent of this phrase. The concept of progressive realization constitutes a recognition of the fact that full realization of all economic, social and cultural rights will generally not be able to be achieved in a short period of time. In this sense the obligation differs significantly from that contained in Article 2 of the International Covenant on Civil and Political Rights which embodies an immediate obligation to respect and ensure all of the relevant rights...

Nevertheless, the fact that realization over time, or in other words progressively, is foreseen under the Covenant should not be misinterpreted as depriving the obligation of all meaningful content. It is on the one hand a necessary flexibility device, reflecting the realities of the real world and the difficulties involved for any country in ensuring full realization of economic, social and cultural rights. On the other hand, the phrase must be read in the light of the overall objective, indeed the raison d'être, of the Covenant which is to establish clear obligations for States parties in respect of the full realization of the rights in question. It thus imposes an obligation to move as expeditiously and effectively as possible towards that goal…

Moreover, any deliberately retrogressive measures in that regard would require the most careful consideration and would need to be fully justified by reference to the totality of the rights provided for in the Covenant and in the context of the full use of the maximum available resources
.

In other words, while the principle of ‘progressivity’ means that the obligations of States under the CESCR must necessarily be mindful of the resources available to Governments, 

they do not automatically defer before such constraints or, more accurately, before State judgments as to the limits and effects of such constraints.  Just as important, the principle of progressivity means that cut-backs which are sometimes unavoidable must be conducted on a rational and equitable basis. 

Indeed, with respect to the depth of such cut-backs, General Comment 3 is quite clear that there is a floor or ‘core minimum obligation’ to each of the rights protected.   It states:

On the basis of the extensive experience gained by the Committee, as well as by the body that preceded it, over a period of more than a decade of examining States parties' reports the Committee is of the view that a minimum core obligation to ensure the satisfaction of, at the very least, minimum essential levels of each of the rights is incumbent upon every State party
.

This ‘core minimum’ must be explored within each substantive right (see, e.g., General Comment 14 below on the core minimum obligations with respect to the right to health).  

Thirdly, and most importantly for our immediate purposes, the means used to achieve CESCR rights should be through ‘all appropriate means’ (Article 2(1)).  In this regard, the Committee “recognizes that in many instances legislation is highly desirable and in some cases may even be indispensable” in fields such as non-discrimination, health, the protection of children and mothers, and education as well as with respect to matters dealt with in Articles 6-9 (work and related rights such as social security)
.  Of course, just because legislation is enacted does not necessarily mean that judicial remedies will be provided.

With respect to the question whether judicial remedies are permitted or required under CESCR it is worth quoting the relevant part of General Comment 3 in full.  It states:

Among the measures which might be considered appropriate, in addition to legislation, is the provision of judicial remedies with respect to rights which may, in accordance with the national legal system, be considered justiciable. The Committee notes, for example, that the enjoyment of the rights recognized, without discrimination, will often be appropriately promoted, in part, through the provision of judicial or other effective remedies. Indeed, those States parties which are also parties to the International Covenant on Civil and Political Rights are already obligated (by virtue of arts. 2 (paras. 1 and 3), 3 and 26) of that Covenant to ensure that any person whose rights or freedoms (including the right to equality and non-discrimination) recognized in that Covenant are violated, "shall have an effective remedy" (art. 2 (3) (a)). 

In addition, there are a number of other provisions in the International Covenant on Economic, Social and Cultural Rights, including articles 3, 7 (a) (i), 8, 10 (3), 13 (2) (a), (3) and (4) and 15 (3) which would seem to be capable of immediate application by judicial and other organs in many national legal systems. Any suggestion that the provisions indicated are inherently non-self-executing would seem to be difficult to sustain
.

At the very least, the Committee wishes to be kept briefed on the availability of legal remedies.  General Comment 3 continues:

Where specific policies aimed directly at the realization of the rights recognized in the Covenant have been adopted in legislative form, the Committee would wish to be informed, inter alia, as to whether such laws create any right of action on behalf of individuals or groups who feel that their rights are not 

being fully realized. In cases where constitutional recognition has been accorded to specific economic, social and cultural rights, or where the provisions of the Covenant have been incorporated directly into national law, the Committee would wish to receive information as to the extent to which these rights are considered to be justiciable (i.e. able to be invoked before the courts). The Committee would also wish to receive specific information as to any instances in which existing constitutional provisions relating to economic, social and cultural rights have been weakened or significantly changed
.

ii.  General Comment 9 – On the Domestic Application of the Covenant.
General Comment 9 deals more generally with the status of the Covenant in domestic law.  It is, in a sense, a logical extension of General Comment 3 on the nature of States Parties obligations.  
General Comment 9 reiterates Article 27 of the Vienna Convention on the Law of Treaties (1986) to the effect that: 
A Party may not invoke the provisions of its internal law as justification for its failure to perform a treaty. In other words, States should modify the domestic legal order as necessary in order to give effect to their treaty obligations
.

That is, any obstacles (including constitutional obstacles) in the domestic legal order to the achievement of CESR rights cannot be invoked as a defence for non-performance.  This is not to say that judicial remedies are always required by the logic of the CESCR.  It is to say that in those instances where such legal remedies are required by the CESCR then constitutional impediments do not count as a legitimate defence at the level of international law for failure to perform obligations arising under a treaty.  This, of course, begs the main question which is whether such remedies are required under the CESCR.  

Of some relevance in this context is the attitude of the CESCR Committee toward the ‘separation of powers’ argument often raised by States against the provision of legal remedies.  States often argue that the ‘separation of powers’ doctrine creates an  overriding need not to go beyond the ‘normal’ judicial sphere by providing legal remedies to enable individuals to challenge alleged ‘violations’ of socio-economic rights.  On this issue General Comment 9 states:

While the general approach of each legal system needs to be taken into account, there is no Covenant right which could not, in the great majority of systems, be considered to possess at least some significant justiciable dimensions. It is sometimes suggested that matters involving the allocation of resources should be left to the political authorities rather than the courts. While the respective competences of the various branches of government must be respected, it is appropriate to acknowledge that courts are generally already involved in a considerable range of matters which have important resource implications. 

The adoption of a rigid classification of economic, social and cultural rights which puts them, by definition, beyond the reach of the courts would thus be arbitrary and incompatible with the principle 

that the two sets of human rights are indivisible and interdependent. It would also drastically curtail the capacity of the courts to protect the rights of the most vulnerable and disadvantaged groups in society
.

So in the view of the Committee, the ‘separation of powers’ argument is not necessarily decisive.  General Comment 9 continues:
The International Covenant on Economic, Social and Cultural Rights contains no direct counterpart to article 2, paragraph 3 (b), of the International Covenant on Civil and Political Rights, which obligates States parties to, inter alia, "develop the possibilities of judicial remedy".  

 Nevertheless, a State party seeking to justify its failure to provide any domestic legal remedies for violations of economic, social and cultural rights would need to show either that such remedies are not "appropriate means" within the terms of article 2, paragraph 1, of the International Covenant on Economic, Social and Cultural Rights or that, in view of the other means used, they are unnecessary. It will be difficult to show this and the Committee considers that, in many cases, the other means used could be rendered ineffective if they are not reinforced or complemented by judicial remedies
.  

At the very least, this creates a strong presumption of legal enforceability.  In order to rebut this presumption States must show how such enforcement is not appropriate.  This does not mean that the presumption cannot be rebutted.  It just places the onus on the State.
On the question whether an effective remedy always entails a legal as distinct from an administrative remedy, General Comment 9 provides as follows:
The right to an effective remedy need not be interpreted as always requiring a judicial remedy. 

Administrative remedies will, in many cases, be adequate and those living within the jurisdiction of a State party have a legitimate expectation, based on the principle of good faith, that all administrative authorities will take account of the requirements of the Covenant in their decision-making. Any such administrative remedies should be accessible, affordable, timely and effective. 

An ultimate right of judicial appeal from administrative procedures of this type would also often be appropriate. By the same token, there are some obligations, such as (but by no means limited to) those concerning non-discrimination, in relation to which the provision of some form of judicial remedy would seem indispensable in order to satisfy the requirements of the Covenant. In other words, whenever a Covenant right cannot be made fully effective without some role for the judiciary, judicial remedies are necessary
.

So even though the remedy may be administrative, the Committee envisages recourse to the courts by way of appeal.  Some element of judicial control is therefore contemplated.
iii.  General Comment 5  - on the Rights of Persons with Disabilities.
General Comment 9 deals with the question of justiciability across a broad range of issues.  General Comment 5 narrows this question down in the context of disability down

The Committee on Economic, Social and Cultural Rights is the only treaty monitoring body in the UN human rights system to have adopted a full General Comment which relates the 

rights protected under the treaty to the specific class of persons with disabilities.  Its General Comment 5 of 1994 on this topic is rightly famous and pioneering.  It was adopted in response to a specific request put forward in a major report by Leandro Despouey
 in 1993.

General Comment 5 on the Rights of Persons with Disabilities acknowledges the need to go beyond anti-discrimination law to include positive action measures:
The obligation of States parties to the Covenant to promote progressive realization of the relevant rights to the maximum of their available resources clearly requires Governments to do much more than merely abstain from taking measures which might have a negative impact on persons with disabilities.  The obligation in the case of such a vulnerable and disadvantaged group is to take positive action to reduce structural disadvantages and to give appropriate preferential treatment to people with disabilities in order to achieve the objectives of full participation and equality within society for all persons with disabilities. This almost invariably means that additional resources will need to be made available for this purpose and that a wide range of specially tailored measures will be required
.

One set of such positive action measures has to do with the right to health (Article 12).  General Comment 5 states:
The right to physical and mental health also implies the right to have access to, and to benefit from, those medical and social services…which enable persons with disabilities to become independent, prevent further disabilities and support their social integration.  Similarly, such persons should be provided with rehabilitation services which would enable them “to reach and sustain their optimum level of independence and functioning”.  All such services should be provided in such a way that the persons concerned are able to maintain full respect for their rights and dignity.

Dealing with ‘Means of Implementation’ in the specific context of disability General Comment 5 interestingly states:
Despite some progress in terms of legislation over the past decade, the legal situation of persons with disabilities remains precarious. In order to remedy past and present discrimination, and to deter future discrimination, comprehensive anti-discrimination legislation in relation to disability would seem to be indispensable in virtually all States parties. 

Such legislation should not only provide persons with disabilities with judicial remedies as far as possible and appropriate, but also provide for social-policy programmes which enable persons with disabilities to live an integrated, self-determined and independent life.


[Italics added].

This seems to contemplate legislation that provides for remedies not merely with respect to non-discrimination but also with respect to such positive action measures.  


iv. General Comment 14 – The Right to the Highest Attainable Standard of 


     Health.

General Comment 14 has considerable relevance for people with disabilities.   It defines health broadly so that the right  “must be understood as a right to the enjoyment of a variety of facilities, goods and services” necessary for the realization of the highest attainable 

standard of health
.  It emphasizes that services must be “within safe physical reach for all sections of the population…especially vulnerable groups such as… persons with disabilities”  It requires ‘economic accessibility’ for such services and that payment for such services, if any, must be based on considerations of equity
.  

General Comment 14 includes persons with disabilities within the relevant non-discrimination principle
 and reiterates an important element of General Comment 3  which states that even in times of severe resource constraints, the vulnerable members of society must be protected by the adoption of relatively low-cost targeted programmes.

A distinct paragraph is set aside under General Comment 14 dealing with persons with disabilities (para. 26).  It reiterates para 34 of General Comment 5 (on the right to health for persons with Disabilities) and stresses the need to ensure that not only the public health sector but also private providers of health services and facilities comply with the principle of non-discrimination in relation to persons with disabilities.

With respect to retrogressive measures General Comment 14 asserts that there is a strong presumption that such measures are not permissible with respect to the right to health.  It goes on as follows:
If any deliberately retrogressive measures are taken, the State party has the burden of proving that they have been introduced after the most careful consideration of all alternatives and that they are fully justified by reference to the totality of the rights provided for in the Covenant in the context of the full use of the State party’s maximum available resources
.

With respect to a State’s obligation to ‘respect’ the right, General Comment 14 states that this obligation includes a duty to adopt legislation or to take other measures ensuring equal access to health-related services provided by third parties
.  The obligation to ‘fulfill’ the right is interpreted to require States to give sufficient recognition to the right in national political and legal systems.

One element of the core obligation of States with respect to the right to health is to “ensure the right of access to health facilities and services on a non-discriminatory basis, especially for vulnerable or marginalized groups” (43).  Another core obligation is to “ensure equitable distribution of all health facilities, goods and services”
.  

If resource constraints render it impossible for a State to comply fully with its obligations then, General Comment 14 continues, a State:
has the burden of justifying that every effort has nevertheless been made to use all available resources at its disposal in order to satisfy, as a matter of priority, the obligations outlined above.  It should be 

stressed, however, that a State party cannot, under any circumstances whatsoever, justify its non-compliance with the core obligations set out in paragraph 43 above, which are non-derogable.

With respect to implementation at the national level, General Comment 14, States should consider adopting a framework law with, inter alia, ‘possible recourse procedures’ (para 56).  Paragraph 59 states:

Any person or group victim of a violation of the right to health should have access to effective judicial or other appropriate remedies at both national and international levels.  All victims of such violations should be entitled to adequate reparation, which may take the form of restitution, compensation, satisfaction or guarantees of non-repetition.  National ombudsmen, human rights commissions, consumer forums, patient’s rights associations or similar institutions should address violations of the right to health
.  

It further provides that “judges and members of the legal profession should be encouraged by States parties to pay greater attention to violations of the right to health in the exercise of their freedoms”.
4.
Relevant Concluding Observations of the CESCR Committee on Ireland.

To date, Ireland has submitted two Reports under the CESCR
.  The first set of Concluding Observations of the Committee on Ireland was issued on 14 May, 1999
 and the second on 5 May, 2002
.  Both sets contain observations and recommendations relevant to the instant debate.  Both are available on the treaty body website given above (Section 2 (a)).


 In its 1999 Concluding Observations the Committee 

…regrets that there is as yet no specific legislation to deal with the rights of the physically disabled, although the delegation asserted that the State Party is committed to redressing the situation through existing administrative policies and measures
.

The Committee also made observations with respect to the continued prevalence of discrimination against persons with disabilities and the absence of modern legislation in the mental disability field.
Under the heading of ‘Suggestions and Recommendations’ the Committee in 1999 recommended 
…that the State Party incorporate justiciable economic, social and cultural rights in the proposed amendment to the Constitution.

It is unclear which proposed amendment the Committee was referring to or whether it was making a recommendation to the effect that the Constitution be amended.  The Committee also recommended that
…the State party speed up the process of adopting the rights-based Disability Bill and to start implementing it as soon as possible
.

The Committee urged the State to

Speed up the enactment of legislation relating to the human rights of the disabled…

In its Concluding Observation of 2002 on the Second Irish Report the Committee noted with regret that
…despite its previous recommendation in 1999 no steps have been taken to incorporate or reflect the Covenant in domestic legislation, and that the State party could not provide information on case law in which the Covenant and its rights were invoked before the courts
.

More to the point, the Committee regretted that the Disability Bill (2001):
…does not adopt a human rights-based approach, as recommended in its previous concluding observations.  More over, the Committee regrets that section 47 of the Disability Bill contains a clause purporting to remove the rights of people with disabilities to seek judicial redress if any of the Bill’s provisions are not carried out
.

The Committee
…strongly recommends that the State party adopt a human rights-based approach in the Disability Bill.  In particular, the Committee recommends that the clause in section 47 of the Disability Bill, which purports to deny people with disabilities the right to judicial redress, be removed
.

In response, presumably, to the Supreme Court judgment in the Sinnott
 case the Committee urged Ireland to “enact legislation that extends the constitutional right to free primary education to all adults with special educational needs”.

5.
Conclusions.

Our main aim in researching and drafting this Observations Paper was to enquire whether international law is supportive of the proposal of the DLCG that provision should be made in any future Disabilities Bill for legal redress, complaints and appeals with respect to the right to 

assessment of need.

We conclude that international law is indeed supportive of such a claim.  Our conclusions are based on an examination of the General Comments of the CESCR Committee.
It must be emphasised that domestic constitutional impediments are not a defence (at least the level of international law) with respect to non-performance of a States’ treaty obligations.  This much is explicitly provided for in the Vienna Convention on the law of Treaties and by the CESCR Committee itself.  However, this merely begs – and does not resolve - the question whether the law of the CESCR requires legal remedies.

It seems plain that the CESCR envisages that legal remedies should be made available with respect to obligations of result (e.g., ‘non-discrimination’).

States parties to the CESCR are required to use all ‘appropriate means’ to achieve their obligations including ‘obligations of conduct’.  These means may include the provision of legal remedies.  There would at least appear to be a presumption in favour of such remedies under the CESCR.  This does not mean that States cannot rebut this presumption but to do so they must show that such remedies are either not necessary or otherwise inappropriate.    It is especially important to emphasise that the CESCR Committee is not convinced that the ‘separation of powers’ argument automatically means that legal remedies are inappropriate for the purposes of the Covenant.

General Comment 9 leaves open the door to equally effective administrative remedies.  However, any such administrative remedies must be “accessible, affordable, timely and effective” (see Section 2.(b) (iii) above).  General Comment 9 also assumes that all administrative authorities will take account of the requirements of the CESCR in their decision-making.   This implies that administrative bodies must be cognizant of, and responsive to, the human rights of persons with disabilities as established under the CESCR itself.  
Although our analysis is confined to the CESCR we would like to draw attention to the Political Declaration adopted at the recent Second Ministerial Conference on Ministers responsible for Integration Policies for Persons with Disabilities convened by the Council of Europe in Malaga (Spain) on 7-8 May, 2003.  In that Declaration States undertook: 
34.  to promote the provision of quality services, responding to the needs of individuals with disabilities which are accessed via published eligibility criteria, based on thorough and equitable assessment, shaped by the disabled person’s own choices, autonomy, welfare and representation, with proper safeguards, regulation and access to independent adjudication of complaints, and to consolidate and strengthen measures already in place;


[italics added].

This Declaration will guide the elaboration of a decade long Action Plan on disability for Europe. 
It would therefore appear that overall European political trends as well as the legal requirements of the CESR would point strongly in the direction of having recourse to legal and other equally effective remedies as proposed by the DLCG.
�  Council Directive 2000/78/EC of 27 November 2000, establishing a general framework for equal 		treatment in employment and occupation.  Of particular significance in the context of transposition is the question whether the ‘nominal cost’ ceiling imposed on the obligation to engage in ‘reasonable accommodation’ will need to be amended in light of the Directive which sets a higher threshold of ‘disproportionate burden’.  


�   Part II, Section 4 of the Proposals Paper entitled Independent Needs Assessment and Service Coordination, p. 10. 


�   Human Rights Commission, Promoting and Protecting Human Rights in Irish Society – A Plan for 2003-2006, (Dublin, April, 2003). 
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