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Introduction

The Equality Bill 2004 proposes to amend the provisions of the Equal Status Act 2000 and the Employment Equality Act 1998 in order to give effect to a number of EU Council Directives in the area of equality. The three directives to be transposed are Council Directive 2000/43/EC – “The Race Equality Directive”; Council Directive 2000/78/EC – “The Framework Employment Directive”; and Council Directive 2002/73/EC – “The Gender Equal Treatment Directive.  The development of these Directives under Article 13 of the EC Treaty represents important progress at the European level in the field of tackling discrimination and strengthening equality protection, and in principle their transposition into domestic Irish legislation is to be welcomed.
Among the most significant aspects of this package of Directives are:

(i) the provision for specialist enforcement agencies at the national level;

(ii) the inclusion of prohibitions on harassment as a form of discrimination;

(iii) the wide range of application of the Race Equality Directive, encompassing employment and access to goods and services, including social and public services; 
(iv) the inclusion of the concept of reasonable accommodation in the Framework Employment Directive, creating positive duties on States to promote equality of opportunity for persons with disabilities; and
(v) a wide range of measures to strengthen existing remedies in the area of discrimination.

The Directives represent an evolution of EU thinking in the area of equality away from the conception of ‘equality as rationality’ to second generation conceptions of equality based on ideas of individual justice, with an emphasis on effective remedies and enforcement mechanisms for anti-discrimination legislation.  The Equality Bill 2004 is being introduced against a legislative backdrop of significant achievement at the national level in recent years.  The enactment of the Employment Equality Act 1998 and the Equal Status Act 2000 placed Ireland at the forefront of international anti-discrimination efforts and the establishment of specialist national institutions under those Acts, in the Equality Authority and the Equality Tribunal, means that Ireland is already in compliance with one of the more significant requirements of the Directives.
The main focus of the Commission in examining the present Bill is on the potential impact of the proposed Bill on the protection of rights under Irish law.  The Commission recalls the importance of the protection of equality contained in Article 40 of the Constitution and recognises the importance of the Equal Status Act 2000 and the Employment Equality Act 1998 in furthering the protection of the right to equal treatment and to freedom from discrimination in Irish law.  Therefore the Commission will assess the potential impact of proposed Bill on those Acts.

The equality and human rights provisions of the Belfast Agreement are also of relevance here, particularly the commitment entered into by the Irish Government to enact legislation in this jurisdiction and to “…ensure at least an equivalent level of protection of human rights [in Ireland] as will pertain in Northern Ireland.”  The Commission is concerned that this commitment entered into by the Irish Government in 1998, and endorsed by the Irish people by referendum, should be met and that Ireland’s position at the forefront of European efforts to tackle discrimination and inequality should not be compromised.  In the context of equivalence of protection of equality and human rights in both parts of the island, the Commission is concerned at the continuing failure in this jurisdiction to introduce a statutory duty on public bodies to public authorities to enable mainstreaming of equality of opportunity and good relations into their work as has been effected most successfully in Northern Ireland under section 75 of the Northern Ireland Act 1998.

The Explanatory Memorandum to the present Bill also expresses the Government’s intention to preserve the nine ground approach to equality reflected in the two existing acts, which would suggest that the Bill is intended to significantly extend the scope of anti-discrimination protection under Irish law across all nine grounds and produce a ‘levelling up’ of Irish anti-discrimination legislation to the highest European standards.  Again, in principle this is a most welcome commitment.  However, concerns have been expressed by a number of interested bodies, including the Equality Authority, about a number of aspects of the present Bill and the level of transposition of the Directives that it effects.  The Commission notes in particular, the many of the 51 recommendations made by the Equality Authority during the drafting of the Equality Bill, aimed at ensuring that Ireland correctly and effectively transposed the three directives and took the opportunity to address any outstanding weaknesses in our equality legislation, have not been reflected in the Bill
The connection between the promotion of equality and non-discrimination and the promotion of human rights is one of mutual interdependence and the Commission views the strengthening of Ireland’s legislative framework in this area as being of crucial significance in advancing the promotion and protection of the human rights of all persons who may be vulnerable to discrimination.  The Commission believes that in a number of significant respects the Bill as presently drafted does not go far enough in transposing the three EU directives, leaving Irish anti-discrimination law at variance with EU standards.  More significantly, some of the measures included in the present Bill may have the effect of undermining existing non-discrimination protections, by creating new categories of exemptions and retracting on decisions of the Equality Tribunal.  Finally, the Bill raises issues of relevance to the human rights standards set out in a number of international human rights treaties which Ireland is a party to, particularly the provisions in the Bill for differential treatment of non-EU nationals in relation to access to education and to a number of state services, and the provisions relating to discrimination on the basis of nationality in the area of immigration and residency.

Areas of Concern 
1.
The Role of Trade Unions and NGOs

The Race Directive, Framework Employment Directive and Gender Equal Treatment Directive all require that legal entities with a legitimate interest in ensuring compliance with the Directives may engage with judicial and/or administrative procedures provided for claimants.  The Bill does not facilitate the involvement of trade unions or NGOs in cases before the District Court or Circuit Court.  In this regard, the Bill clearly fails to transpose the requirements of the three Directives.  The experience of anti-discrimination litigation in Ireland and elsewhere has demonstrated that victims of discrimination may require the support of specialised bodies or civic society organisations in accessing enforcement mechanisms and remedies.  The Irish legislature has already recognised the importance of specialised bodies through the establishment of the Equality Authority, but the potential role of trade unions and NGOs in supporting victims of discrimination has not yet been addressed.
Not only would NGOs and trade unions be uniquely placed to provide a broader and more accessible range of support services to individuals wishing to bring actions, but they may also be in a position to bring strategic cases raising important points of law in relation to the interpretation of the legislation, which would contribute to developing Irish jurisprudence in the area of anti-discrimination law.  The Commission also notes that the Additional Protocol to the Revised European Social Charter provides for complaints to be lodged by national employer bodies and trade unions and national NGOs before the European Committee of Social Rights (along with international trade union associations, employer associations, and NGOs with consultative status with the Council of Europe).  Ireland has accepted the right of Irish trade unions and employer groups to bring complaints, but has not yet recognised the right of Irish NGOs to bring complaints.
Recommendation:

Failure to provide for a legal role for legal entities with a legitimate interest in ensuring compliance with the provisions of the Directives, either through such bodies initiating proceedings in their own name or by assisting individuals in bringing actions, runs counter to the provisions of the three Directives.  In the view of the Commission, there can be no justification for this failure to transpose explicit provisions of the Directives and the Commission recommends that the Equality Bill be amended to incorporate clear provision for recognition of trade unions and NGOs in particular.
2.
Period for Written Notification in Relation to Discrimination

Under the Bill section 21 of the Equal Status Act will continue to provide that any potential claimant must send written notice of a complaint to the alleged complainant within two months from the most recent occurrence of the discriminatory act.  This notification must outline the nature of the alleged discrimination and of the potential complainant’s intention to pursue the matter through the Office of the Director of Equality Investigations if the reply from the respondent is unsatisfactory.
Under general principles of fair process the operation of what is essentially a statute of limitation of such a short period can act as a significant obstacle to potential complainants under the act.  In the view of the Commission there appears to be no justification for such an exceptionally short period in which claims can be made.  The two month written notification period is significantly out of line with equivalent periods in other areas of law.  The Commission is particularly struck by the absence of any such restriction in either the Employment Equality Act or the Intoxicating Liquor Act 2003 (which deals with discrimination cases in relation to the sale of intoxicating liquor).
Recommendation

The Commission recommends that the two month period for written notification under the Equal Status Act should be removed to bring the operation of that Act in line with existing practice under the Employment Equality Act.  In the view of the Commission the retention of this period is anomalous and represents a barrier to potential claimants under the Equal Status Act.
3.
Remedies and Ceilings on Compensation
The seriousness with which the issue of tackling discrimination is viewed at the national level can be measured by the level at which penalties for discriminatory behaviour are set, as the level of penalty has an important function in deterring service providers and employers from engaging in discriminatory practices.  The general requirement of the Race Directive is that penalties at the national level for violation of anti-discrimination law in the area of race should match levels set in the jurisprudence of the European Court of Justice (ECJ).

The Commission believes that in line with the Race Directive and the case-law of the ECJ, ceilings on compensation in both the Employment Equality Act and the Equal Status Act should be removed.  The Commission submits that failure to address this deficit in Ireland’s existing legislative framework runs contrary to the Race Directive and, in line with the Government’s stated policy of retaining a nine-ground approach to equality, the Commission believes that the ceilings on compensation should be removed across all nine grounds of discrimination.  In particular, the Commission wishes to highlight the 104 week compensation ceiling in relation to non-gender employment discrimination claims should be removed.
Recommendation:
As a general point of principle, the Commission is concerned that statutory ceilings on compensation might have the effect of restricting the capacity of the Irish courts to keep up to date with evolving European standards on appropriate levels of compensation in discrimination cases.  The Commission recommends that the existing compensation ceilings on non-gender employment discrimination cases be lifted by the inclusion in the present Bill of amendments to the Employment Equality Act.  The Commission further recommends that existing compensation ceilings under the Equal Status Act should be lifted to allow Irish courts to reflect developing ECJ levels of compensation in this area.  
4.
Exemptions for Domestic Employment
Clause 3 of the Bill proposes to amend the existing exemption of domestic employment from the application of the Employment Equality Act 1998 by excluding from the protections under the recruitment of “persons employed in another person’s home for the provision of personal services for persons residing in that home where the services affect the private or personal life of those persons”.  However the Bill does now provide for protection for domestic workers against discrimination within employment.
Neither the Race Directive nor the Framework Employment Directive permits exemptions to the application of the binding elements of the Directives in relation to employment in a private household.  The references in the non-binding recitals to the Directives to respect for private and family life relate only to the provision of goods and services and not to the area of employment.  In other words, while limited exemptions may be justified in the provision of goods and services, it is explicit that no exemptions are countenanced with regard to employment.
The principle of non-discrimination under international law has a broad scope.  Article 2.1 of the ICCPR sets forth the general obligation on State parties to guarantee protection of rights at the national level and also outlines the concept of unlawful discrimination in the enjoyment of human rights.  Article 26 of the ICCPR also contains a separate non-discrimination and equality provision which states that,

“26.
All persons are equal before the law and are entitled without any discrimination to the equal protection of the law.  In this respect, the law shall prohibit any discrimination and guarantee to all persons equal and effective protection against discrimination on any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.”

Recommendation:

While the Commission welcomes the extension of the application of the Employment Equality Act to cover discrimination within domestic employment, the Commission does not envisage any situation in which the private and family life of a person engaged in employing persons to work in their home could justify discrimination in the recruitment of a domestic worker.

Domestic workers are a particularly vulnerable sector of the work force and the introduction of a blanket exclusion of domestic workers from protection in the area of discrimination is likely to have a severe detrimental effect on them.  The Commission is also cognisant that women are over-represented within this sector of employment and that failure to adequately protect workers in the domestic employment sector is likely to have a disproportionate detrimental effect on women.

5.
Positive Duties 
The Bill does not take the opportunity to introduce any positive duties on public sector bodies to promote equality.  Although the new Directives do not create any specific obligations on member States in this regard, general obligations to promote equality already exist under the 1976 Equality Directive and under international human rights law.   Article 2 of the International Covenant on Economic Social and Cultural Rights (ICESCR) sets out that: 

“2.(1) Each State Party to the present Covenant undertakes to take steps, 
individually and through international assistance and co-operation, especially 
economic and technical, to the maximum of its available resources, with a 
view to achieving progressively the full realisation of the rights recognised in 
the present Covenant by all appropriate means, including particularly the 
adoption of legislative measures…” 
The nature and extent of the obligation of States to ‘achieve progressively’ the rights set out in the Covenant have been elaborated on by the UN Committee on Economic, Social and Cultural Rights in its General Comments 3 and 9.  The Commission has already presented a detailed discussion of these General Comments and of the justiciable nature of States’ obligations under the Covenant in its Observations on the Proposals Paper of the Disability Legislation Consultation Group (DLCG)
.  Among the main points of these General Comments are:
· The obligation to take steps to realise the rights set out in the Covenant imposes an obligation on States to move as expeditiously and effectively as possible towards that goal

· Any deliberately retrogressive measures would need to be fully justified by reference to the totality of the rights provided for in the Covenant and in the context of the full use of the maximum available resources

· As well as the general obligation to progressively achieve the rights set out in 
the Covenant, the Covenant imposes an immediate obligation on States to guarantee that the rights set out in the Covenant will be protected without discrimination
In the present context, the Bill presents an opportunity to take progressive steps to give expression to the State’s positive duties in the area of discrimination.  More importantly, regression on measures currently existing to tackle discrimination would conflict with the State’s obligations under the ICESCR as would failure to reflect in domestic legislation, standards of protection against discrimination already agreed at the European level.
The Commission also recalls that under the Belfast Agreement the Irish Government undertook to:

“… take steps to further strengthen the protection of human rights in its 
jurisdiction.  The Government will, taking account of the work of the All-
Party Oireachtas Committee on the Constitution and the Report of the 
Constitution Review Group, bring forward measures to strengthen and 
underpin the constitutional protection of human rights.  These proposals will 
draw on the European Convention on Human Rights and other 
international legal instruments in the field of human rights and the question of 
the incorporation of the ECHR will be further examined in this context.  The 
measures brought forward would ensure at least an equivalent level of 
protection of human rights as will pertain in Northern Ireland…”
Among the specific commitments made by the Irish Government at the time were: to implement enhanced employment equality legislation; to introduce equal status legislation; and to continue to take further active steps to demonstrate its respect for the different traditions in the island of Ireland.   The enactment of the Employment Equality Act 1998 and the Equal Status Act 2000 represented important steps forward in meeting those obligations.  However, the further advance in Northern Ireland anti-discrimination measures, most notably by the introduction of positive duties under section 75 of the Northern Ireland Act 1998, means that Ireland remains behind Northern Ireland in a number of important respects in the area of equality legislation.  The application of positive duties on public bodies to mainstream equality has proven most successful in Northern Ireland and the continuing failure to introduce similar duties in this jurisdiction leaves a significant gap between the structures for promoting and protecting equality in both part of the island.
Recommendation:

In the view of the Commission, Ireland now lags behind Northern Ireland in respect of its obligations to promote equality under the ICESCR and, more immediately, in fulfilling its obligations under the Belfast Agreement to achieving equivalent levels of protection of human rights and equality in Ireland as pertain in Northern Ireland.  The Commission calls on the Irish Government to take the opportunity presented by the introduction of the present Bill to consider the introduction of a scheme of positive duties on public bodies to mainstream the promotion and protection of equality, based on the existing system of positive duties existing in Northern Ireland.
6.
Failure to Include Social Protection
The Bill fails to extend the definition of goods and services under the Equal Status Act to include the functions of the State in relation to social protection, including social security, health care and social advantages or the provision of education.  Article 3 of the Race Directive explicitly includes these and provides:

“This Directive shall apply to all persons as regards both the public and 
private sectors including public bodies in relation to:

(e) social protection, including social security and healthcare;

(f) social advantages;

(g) education;

(h) access to and supply of goods and services which are available to the public including housing.”

The Commission also recalls the provisions of the International Labour Organisation Convention on Social Security (ILO Convention C1180) which guarantees to all foreign nationals within the territory of a contracting State equality of treatment in the area of the social security.
Recommendation:
The Commission recommends that the Bill should extend the application of the Equal Status Act to the provision of social security in line with the requirements of the Race Directive.
7.
Exclusion of Discrimination on the Ground of Nationality
At present the Equal Status Act and the Employment Equality Act prohibit discrimination on the grounds of “race colour, nationality or ethnic or national origin”.
  The scope of the ground of race under the existing legislation has been interpreted by the Equality Tribunal in a number of cases.  However, the present Bill relies on the exemption in the Race Directive relating to differential treatment on the basis of nationality to provide for less favourable treatment on the basis of nationality in two areas: (i) the payment of grants by the Minister for Education and Science in respect of third-level and adult education; and (ii) actions taken by public authorities in relation to entry and residence in the State.  In both respects, the Equality Bill represents a regression on protection under existing legislation.  The Commission also recalls that Migrant Workers Recommendation 151 of the International Labour Organisation (ILO) sets out in paragraph 2 of the Recommendation that migrant workers should enjoy equality of treatment with nationals in relation to a wide range of areas of social and economic activity including vocational guidance, vocational training and the benefits of educational, health and social services.

(i)
Exemption in relation to Educational Grants

Clause 45 of the Bill amends section 7 of the Equal Status Act 2000 by allowing educational establishments to discriminate as between EU nationals and non-EU national in the provisions of grants, including all forms of financial assistance to students.  The inclusion of this exemption effectively reverses Equality Tribunal recommendation DEC 2003-042/043 and as such represents a regression on existing practice in the area of education.  The exclusion of educational grants from the application of the Equal Status Act appears to be a significant diminution of existing equality protections within third level education overturns a decision of the Equality Tribunal in this area.  By allowing discrimination on nationality grounds in this area, this provision of the Bill is likely to have a serious detrimental effect on the capacity of non-EU nationals to access education, which will significantly impact on their participation in employment and their enjoyment of wider economic, social and cultural rights.  

The Commission further notes that non-EU nationals are already treated differentially with regard to the rate of fees payable for a number of third level courses.  Discrimination in the payment of educational grants represents an additional barrier to education to persons who may be legally resident in the State, in legal employment and/or in enjoyment of a legal right to access education.

(ii)
Exemption in relation to Migration Control
Clause 47 of the Bill excludes from the application of the Equal Status Act, 


“any action taken in accordance with any provision or condition made by or 
under any enactment, or made otherwise by a public authority, and governing 
or arising from the entry to and residence in the State of persons who are not 
national or a category of such persons.” 

Clause 47 goes on to define ‘nationals’ as covering all persons legally resident in the State except persons within the asylum process.  The public authorities listed under clause 47 cover a wide range of State agencies including immigration officials, local authorities, the health boards and the Eastern Regional Health Authority, any Minister of Government, and “board or other body established by statute” and any publicly owned company.  This exemption is new and would appear to grant a wide discretion to public authorities to operate migration control mechanisms in a manner which discriminates on the basis of nationality.   The explicit exclusion of persons within the asylum process from the category of those legally resident in the State implies that the proposed clause may have the effect of allowing discrimination on the basis of nationality within the asylum process and the Commission believes that the proposed exemption may raise questions in relation to the operation of section 5 of the Refugee Act 1996.
The Commission recalls that Article 14 of the Universal Declaration of Human Rights (UDHR) provides that everyone has the right to seek and to enjoy asylum from persecution.  The UDHR makes no reference to any exemptions from the universal right to claim asylum based on nationality or other grounds.  At the European level, Article 14 of the European Convention on Human Rights (ECHR) guarantees that States must respect the rights set out in the ECHR without discrimination on the basis of any status including nationality.  Any claim of asylum is likely to constitute a claim to protection under Article 3 of the ECHR, which contains a guarantee to protection from torture and inhuman or degrading treatment or punishment.  Therefore, discriminatory treatment in the consideration of asylum claims by national authorities on the basis of nationality may violate Article 14 of the ECHR read with Article 3 of the ECHR.

Recommendation:

The Commission recommends that the exemption being introduced under clause 45 of the Bill be deleted as it represents and unjustified erosion of existing equality protections in the area of access to education.

The Commission recommends that the proposed exemption under clause 47 of the Bill is unjustified and may have the potential to infringe on the right of asylum seekers in Ireland to a fair consideration of their claim to asylum and may lead to discrimination in the wider area of immigration policy and administration.
8.
The Retention of Exemptions under Section 15 of the Equal Status Act
The Bill does not address the existing exemptions in section 15 (1) and 15 (2) of the Equal Status Act 2000.  These exemptions allow for a subjective defence and special standards of proof in relation to claims of discrimination in the provision of goods and services.  Section 15 (1), while it has a general application, has been primarily applied in relation to cases involving refusal of goods and services in public houses to members of the Traveller community.  Section 15 (2) is explicitly restricted to the sale of intoxicating liquor and excludes actions taken in good faith by publicans form the application of the Equal Status Act.  
These exceptions run counter to the Race Directive and the Commission is strongly of the view that the opportunity should now be taken to remove these justifications which cannot be justified on any objective grounds.  The Commission notes that already, through the Intoxicating Liquor Act 2003, discrimination claims in relation to refusal of service in public houses are treated differentially in that such claims are not examined by the Equality Tribunal but rather by the courts.  Again this differential treatment would appear to infringe the principles of the Race Directive which require the use of specialised equality agencies in the arbitration of discrimination claims. 
Recommendation:

The Commission is opposed to any differential treatment of discrimination claims relating to any sector of service provision and believes that the same standards and means of protection should exist for victims of discrimination regardless of the type of goods and services in which the discrimination occurs.  Therefore the Commission recommends that section 15 of the Equal Status Act should be repealed through the present Bill.
9.
Reasonable Accommodation of Persons with Disabilities in Employment
Clause 9 of the proposed Bill amends section 16 of the Employment Equality Act to, among other changes, replace the ‘nominal costs’ threshold for the provision of what constitutes ‘reasonable accommodation’ or ‘appropriate measures’ that must be taken by an employer with a ‘disproportionate burden’ standard, in line with the requirements of the Directives.  The clause outlines in detail what is to constitute a ‘disproportionate burden’ and this measure greatly strengthens the obligations on employers to accommodate the needs of employees with disabilities.
However, the Framework Employment Directive also makes an important distinction between ‘essential’ and ‘non-essential’ functions of a job in the context of the capacity of persons with disability and the obligation on employers to make reasonable accommodation for those persons.  The Bill fails to make such a distinction and the existing definition of capability to do a job under section 16 of the Employment Equality Act, which refers only to the duties of a post in a general sense, will prevail.  
At clause 34 of the Bill, permission for less favourable rates of pay for disabled workers is retained, preserving the provision of section 35 of the Employment Equality Act 1998.  The proposed clause permits an employer to offer a lower rate of remuneration for a disabled person if “by reason of the disability, the amount of work done by the employee during a particular period is less than the amount of work done, or which could reasonably be expected to be done, during that period by an employee without the disability.”
Recommendation:

In the view of the Commission, the introduction of a distinction between essential and non-essential functions offers an extra level of protection against discrimination in employment for persons with disability and should be incorporated in the present Bill.
The retention of provisions allowing discrimination in pay towards persons with disability is a matter of concern to the Commission as the Commission believes this measure may have the effect of undermining the positive anti-discrimination provisions of the Bill such as the introduction of ‘reasonable accommodation’ standards of duty. 
� The Equality Commission for Northern Ireland has published a number of reports on implementation of the statutory duties under section 75 in Northern Ireland, all of which are available at the Equality Commission’s website at � HYPERLINK "http://www.equalityni.org" ��www.equalityni.org� 


� For a comprehensive examination of the international human rights standards relevant to migrant workers and their families, see the recent joint Commission/ NCCRI publication, Safeguarding the Rights of Migrant Workers and their Families, published April 2004.


� Published in May 2003, available at the Commission website at � HYPERLINK "http://www.ihrc.ie" ��www.ihrc.ie� .


� Section 3 (2) (h) of the Equal Status Act 2000 and section 6 (2) (h) of the Employment Equality Act 1998.
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