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1.
Introduction
The Human Rights Commission (HRC) welcomes the opportunity to comment on the provisions of the European Arrest Warrants Bill 2003 prior to the debate in the Oireachtas.  We are aware that the Bill is designed to implement a Framework Decision of the Council of the European Union, a Decision that itself has its origin in the package of measures adopted by the European Union (EU) Justice and Home Affairs Council in the period immediately following the terrorist attacks of September 11th 2001.  Among the other measures adopted at that time was the EU Framework Decision on Measures to Counter Terrorism, which was given effect in Ireland by the Criminal Justice (Terrorist Offences) Bill 2003, on which the HRC has already submitted its observations to the Minister.

As we have already stated in our comments on the Criminal Justice (Terrorist Offences) Bill, the HRC shares the widespread concerns of many human rights groups across the European Union in relation to the legislative and administrative mechanisms that have developed under the Justice and Home Affairs area of EU competence, (the area dealing with criminal co-operation and asylum and immigration), particularly in the aftermath of September 11th 2001.
 These concerns relate primarily to the lack of effective systems of democratic scrutiny, the lack of transparency and the inadequate consideration of human rights and civil liberties standards within the decision making process.  Framework Decisions, are binding on member states as to results, while affording some discretion to states as to forms and methods and are widely regarded as being particularly undemocratic in how they are drafted and agreed.  

These general concerns about the Justice and Home Affairs area of competence take on a particular significance in the context of the Framework Decision on the European Arrest Warrant.  This measure deals with the rights of persons subject to transfer between criminal jurisdictions and has the general effect of reducing judicial scrutiny of such transfers.  The HRC fully appreciates the objective of the Framework Decision to facilitate streamlined procedures for the extradition of persons between EU member states.  In principle, we view this as a legitimate objective, however we are concerned that the Framework Decision is based on the questionable presumption that there is effective and equivalent protection of accused persons’ rights in all member states.  

This is to ignore the significant differences in the protection of rights across the area of the EU. At a systemic level, civil law legal systems of criminal investigation and trial are different from those of the common law legal systems of Ireland and the United Kingdom in a number of fundamental respects, including in their reliance on inquisitorial rather than adversarial proceedings at different stages of the criminal process.  At the legislative level, the jurisprudence of the European Court of Human Rights clearly demonstrates the wide variance between the different European states in relation to the compliance of their national legislation with the ECHR.   The HRC is also cognisant that both of these factors as they apply to the existing 15 member states of the EU will also apply a fortiori to the prospective 25 or 27 member EU that will emerge from the current accession process.

The Framework Decision appears to rely on the belief that the rights of individuals can be adequately safeguarded by reliance on the goodwill of other states.  It is true that extradition law, generally, depends largely on such goodwill between states.  However, under the constitutional law of Ireland in relation to extradition, the Irish Courts have retained an ultimate level of judicial scrutiny over transfers of requested persons.  This scrutiny includes an examination of likely consequences for the person’s constitutional rights upon transfer.  The proposed Bill, on the other hand, represents a radical overhaul of Irish extradition law in this respect and has a significant potential impact on all persons within the territory of the State for whom an Arrest Warrant is served on the Irish Government.   

The HRC is also concerned with a range of other rights’ issues raised by the Bill, including the issue of detention with a view to extradition and the rights of detainees under Irish law and under Article 5 of the ECHR.  The rights of detainees in this context include the right to interpretation services, proper access to legal representation and the right to a judicial examination of the legality of their detention within a reasonable period.  

The HRC, in considering the present Bill, is aware of the limited legislative discretion afforded to the Oireachtas in regard to the Bill under the Framework Agreement.  However, the HRC is also aware that the preamble to the Framework Decision makes reference to both the existing human rights protections in member states, and those guaranteed by the Treaty of the European Union (TEU) (which in turn makes reference to the ECHR).  Paragraph 12 of the preamble states:

“…[T]his Framework Decision does not prevent a Member State from applying its constitutional rules relating to due process, freedom of association, freedom of press and freedom of expression in other media.”

Article 1.3 of the Framework Decision goes on to state that:

“This Framework Decision shall not have the effect of modifying the obligation to respect fundamental rights and fundamental legal principles as enshrined in Article 6 of the TEU.”

Article 6 of the TEU states:

“…The Union shall respect fundamental rights as guaranteed by the [ECHR] and as they result from the constitutional traditions common to the Member States, as general principles of community law”.

In the view of the HRC, the original Scheme of the Bill, while containing the main substantive provisions of the Framework Decision, paid insufficient regard to such protection of human rights.  The issue of safeguards and protections has been revisited in the Bill as presented to the Oireachtas and the central issue for the HRC is to assess the effectiveness of those safeguards.  In these observations we wish to set out our main concerns in relation to what we see as the potential threat to individual rights in the proposed Bill and to make suggestions as to how the Bill might be improved in order to strengthen protections and safeguards against such threats.  The HRC hopes that these observations will contribute to a wider debate on these important issues and we look forward to a more detailed discussion of the provisions of the Bill at a later point in the legislative process.

2.
Synopsis of the Relevant Human Rights Provisions under the 

Irish Constitution and the ECHR

(A) 
IRISH LAW

A strong body of Irish constitutional jurisprudence has been developed in this area, setting out the rights of persons subject to extradition proceedings under the Extradition Acts 1965 to 2001 and the various bilateral and multi-lateral extradition agreements entered into by Ireland.  The general principle of judicial scrutiny of extradition requests was set out by Walsh J in the case of Ellis v O’Dea
:

“The obligation of the State to save its citizens from [unlawful] procedures extends to all acts done within this jurisdiction and that includes proceedings taken under [the 1965 Extradition] Act”.

The main elements of existing constitutional protection of rights that arise in the proposed Bill are as follows:

(i) Equality Before the Law in Relation to Differences in Extradition Standards

In the case of State (Hartley) v Governor of Mountjoy Prison, the Supreme Court held that a system of extradition with different levels of protection in relation to different states does not, in itself, constitute an infringement of the right to equal treatment under Article 40.2.
   However Professor Casey and others have been critical of the reasoning of the Court on this point and there is certainly a strong argument that all persons subject to extradition requests should be afforded equal protection.  The proposed Bill now opens up a far more divergent system of treating such requests than existed before the Supreme Court in Hartley.  

(ii) Equality as Between Persons Charged with the Same Offence

In the case of McMahon v Leahy, the Supreme Court held that the extradition of a person in relation to a specific offence is prohibited where an application for the extradition of other persons in relation to the same offence has already been refused, based on the principle of equal treatment under Article 40 of the Constitution.

(iii) Corresponding Offences

The general principle that an extradition may only be executed in respect of an alleged or committed offence, where that offence in all its constituent aspects is also an offence in Irish law, is contained in sections 10, 43 and 47 of the Extradition Act 1965 and was developed in two cases in the 1970s: the case of State (Furlong) v Kelly
 and the case of Wyatt v McLoughlin.
  The relevant test by which the corresponding nature of offences is to be judged is whether the offence in the requesting country has an equivalent corresponding offence here and where all of the ingredients required when assessing if the Irish offence has been committed also exist in relation to the offence in the requesting state.

(iv) Rule of Speciality 

In line with the common law ‘rule of speciality’, s. 44 of the 1965 Extradition Act vests in the Minister for Justice the power to refuse an extradition request where he or she was not satisfied that the person subject to the request would be tried for the offence stated.  Similar powers exist in relation to the Attorney General under the 1987 Act and these powers act as important safeguards for the constitutional rights of the requested person.

(v) Risk of a Violation of Other Constitutional Rights

The application of the rule against speciality has been extended by the Irish courts to create a power to refuse other ‘unconstitutional’ extraditions, including situations where the court believes that the right of a requested person to a fair trial may be violated or where the warrant itself is invalid.
  The leading cases on this point are that of McMahon v Finucane
 and Clarke v McMahon
 where the Supreme Court looked at the likely consequences of the return to Northern Ireland of convicted prisoners who came to Ireland having escaped from the Maze prison.  

(viii) Political Offence Exception

Under the s. 50 of the 1965 Act, quite a broad definition of the political offence exception had been allowed at Irish law.
  However, during the 1980s the breadth of this exception was restricted, firstly in cases where the political purpose of the organisation at hand included the overthrow of the State,
 and later by the 1987 Extradition Act, which excluded a number of categories of offences from the political exception.  The issue was revisited in McMahon v Finucane where Walsh J held that each case must be judged on its facts and on whether the specific actions complained of were conducted with the intention of undermining the State and the Constitution.  The Irish courts, therefore, retain discretion to look at the motivation behind and effect of the offences committed.  This case suggests that, in certain circumstances, the political exception is still applicable in Irish law.

(vi) Lapse of Time

Section 50 of the 1965 Act was amended by the 1987 Act to include a reference to a situation in which a lapse in the execution of an extradition request constitutes an unjust or invidious interference with the rights of the accused person.  The section will only have effect, however, if there are other exceptional circumstances effecting the legality of the extradition.
(B) 
EUROPEAN CONVENTION ON HUMAN RIGHTS (ECHR) 

(i) Protection from Torture under Article 3

The leading case setting out the protection that is afforded under Article 3 of the ECHR to persons subject to transfer to another jurisdiction is the case of Soering v United Kingdom,
 which set out the obligations of the transferring state where the person being transferred was likely to be subjected to an inhuman or degrading treatment in the receiving state.  In that case the Court held that:

“In so far as any liability under the Convention is or may be incurred, it is incurred by the extraditing Contracting State by reason of its having taken action which has as a direct consequence the exposure of an individual to proscribed ill-treatment”.

The ECHR, therefore, imposes a broad duty on extraditing states to assess the conditions in the requesting state against the standards of Article 3 of the ECHR.  The principle in Soering has been further developed in a number of subsequent cases, in which the Court has also considered the risk of ill-treatment of persons at the hands of non-State actors.  These cases were mainly concerned with deportation as opposed to extradition, but there is no reason to suggest that the Court would not apply the same principles of interpretation in both instances.  

In Chahal v United Kingdom,
 the Court held that the deportation of a Sikh separatist to India was unlawful where there was a substantial risk of him being subject to mistreatment at the hands of rogue police officers and in Ahmed v Austria
 the risk posed by the ongoing civil war in Somalia prohibited the return of the applicant.  The Strasbourg has also indicated that it is willing to consider, albeit in limited and exceptional circumstances, arguments based on the health risks of transferring persons to countries that cannot meet the basic health needs of the transferred individual.

(ii) Rights of Detained Persons under Article 5

Article 5 of the ECHR sets out the limited circumstances in which a person can be deprived of his/her liberty (including for the purposes of extradition under paragraph 1 (f) of Article 5) and then sets out a number of rights that detained persons enjoy.  The main importance of Article 5 in this context is that Article 5 (4) guarantees to all persons detained for the purposes of extradition a right to publicly challenge their detention in a court of law and further provides that this challenge will be decided speedily and with due diligence.  Article 5 (2) guarantees the right to be informed of the details of and reasons for his/her detention.  All persons arrested with a view to extradition must be clearly informed of the purpose of their detention and must be afforded the opportunity to initiate habeas corpus proceedings as guaranteed by Article 5.  These rights are provided for in clause 11 of the proposed Bill.  

The Court has also demonstrated a willingness to look at situations where a requested person is in danger of being exposed to excessive periods of detention, including the danger of arbitrary detention and detention on ‘technicalities’.  The proposed Bill may create some difficulties in relation to the possibility of technical detention (see comments in relation to clause 13 below)

3.
Observations on the European Arrest Warrants Bill, 2003

Clause 3 provides for the retrospective application of European Arrest Warrants in relation to offences carried out prior to the agreement of the Framework Decision.  

The rule in McMahon v Leahy currently protects persons from being transferred to another state in relation to an offence committed if the transfer of other persons for the same offence has previously been refused.  Therefore, the HRC recommends that the retrospective application of Arrest Warrants should not apply where there is a risk that the rule of equal treatment before the law for persons charged with the same offence might be breached.

Clause 4 relates to corresponding offences and contains a straightforward description of the equivalence of offences committed in an issuing state that would also constitute an offence under Irish law.  

One issue that arises here is the potential impact of the EU Framework Decision on Combating Terrorism and the associated Criminal Justice (Terrorist Offences) Bill, 2002.  The introduction in other European states of new offences relating to terrorist motivation for committing offences could result in scenarios where Arrest Warrants are issued for crimes that are substantively different in nature from Irish offences.  

Without a more detailed provision for the constitutional rule in State (Furlong) v Kelly, it is not clear that the present Bill protects the existing Irish position.  In this respect, the Bill may also have the effect, when read with the Criminal Justice (Terrorist Offences) Bill 2003, of restricting the circumstances in which the Irish Courts can enquire into the political nature and context of an alleged offence, as currently provided under existing Irish law.  

The HRC recommends that clause 4 should state more clearly the general rule that an offence for which a Warrant is issued must correspond in all its component aspects with an offence under Irish law.  The HRC also recommends that Part III of the Bill refer explicitly to the discretion of the Irish courts to determine whether offences may be deemed to fall within the existing political exception.

Clause 8 sets out the general obligation to surrender persons to issuing states.  It is notable that the Bill applies not only to persons who have been charged with an offence covered by the Framework Decision, but also to all persons who have been sentenced to terms of imprisonment and have fled the issuing state, either before commencement or before completion of that sentence.  There is no restriction in this clause on the category of offences for which a person may have been convicted and sentenced in the issuing state.  

In line with the principle of compliance with existing constitutional protection, set out in Preamble 12 to the Framework decision, the HRC recommends that the obligation to surrender persons who have been sentenced to imprisonment in an issuing state should also be explicitly subject to scrutiny of the Irish courts of the possibility that the term of imprisonment had been imposed for: 

(i)
a political offence; 

(ii) an offence which would not merit a term of imprisonment in Ireland; or 

(iii) an offence which does not correspond to an equivalent offence under Irish law.

Clause 9 prescribes the format in which an Arrest Warrant must be issued.  Safeguards are contained in clause 9 (3), providing that, where a person has not yet been convicted of an offence, the issuing state will undertake in writing that surrender of that person is sought only for the purpose of his/her being tried for the offence stated.  This sub-clause also provides that the issuing judicial authority must make a statement in writing that the person has either been charged or that a decision has been made to charge him/her.

The HRC is concerned as to the legal status of the ‘written undertakings’ of issuing states in this regard and the effect of such undertakings on the competence of the Irish courts to review Arrest Warrants.  In general, where a state acts in contravention of such an undertaking, there should be some legal recourse against that state to ensure compliance.  It is not clear from the Framework Decision itself whether any such sanctions arise or what the jurisdiction of the European Court of Justice might be to examine any such violations.  

This clause would seem to imply that the Irish courts would no longer be charged with conducting the type of investigation into the validity and constitutionality of extradition requests or the execution of Arrest Warrants as they have been previously.  This would fundamentally diminish the Irish courts’ power of protection in relation to individuals being transferred. The HRC is anxious that any safeguards provided by such undertakings should be effective and, in the absence of any assurance as to the legal status of ‘written undertakings’, the HRC believes that the Irish courts should retain full jurisdiction to inquire into the constitutional validity of an Arrest Warrant.  

Clause 11 sets out the conditions for execution of an Arrest Warrant and the duties of an arresting garda. The clause provides for detention of up to 21 days before a High Court hearing under clause 14 takes place.  

While the clause provides for an arrested person to be made aware of his/her right to an interpreter and to legal representation, no specific reference is made to the right to be made aware of the reasons for arrest, as is required under Article 5 (2) of the ECHR.  We believe that this omission could interfere with the right to apply for habeas corpus proceedings and recommend that a duty to inform the arrested person in a language he/she understands be explicitly provided for in the legislation. 

Clause 12 provides for arrest with warrant where a Schengen Alert has been issued and where it is reasonably believed that the person may abscond.  The clause also refers to the relationship between such Alerts and the Schengen Information System.

The HRC is concerned that the Bill makes no reference to any judicial process to consider such Alerts.  

The HRC is also aware that wider issues of privacy arise in relation to Ireland’s accession to the Schengen Information System (SIS).  The HRC notes that many NGOs and academic commentators have expressed concern around the issue of information sharing between the European Union and other states, particularly the United States, through the SIS.  We do not intend to consider those issues in detail here, but we recommend that the Bill make clear the proposed level of Ireland’s involvement in the SIS. 

Clause 13 sets out in detail the provisions for surrendering a person who consents to being surrendered on foot of an Arrest Warrant.  A number of issues arise under this clause.  Firstly, clause 13 (4) provides that persons over the age of 21 will be committed to prison pending the carrying out of the Warrant, whereas persons under that age will be transferred to a remand institution.  More significantly, clause 13 (3) allows for detention of a period of up to 10 days after the making of an order to transfer the person before he/she person is surrendered.  

The proposed period of detention does not appear prima facie to run against the requirements of Article 5 (1) (f) of the ECHR and it might be presumed that this period is intended as a safeguard to allow a detainee to withdraw his/her consent before transfer.  However, the provision in clause 13 (5) that transfer shall occur not more than 10 days after the expiry of the initial 10 day period or 10 days after “such date as may be agreed between the Central Authority in the State and the issuing state” is of concern to the HRC.

No absolute limit is set on when such an agreed date might be and this might lead to arbitrary detention where the two states were unable or unwilling to agree a date for transfer.  In this context the HRC recognises that clause 13 (8) does allow a person to withdraw his/her consent at any point, but we recommend that an additional safeguard be introduced, specifying an absolute limit on the period of time before a date can be agreed between the two states.

Clause 14 provides for surrender without consent, allowing for a period of 15 days before any order made to surrender a person shall take effect and for an application under Article 40.4.2 of the Constitution to be taken during this period.  Sub-clauses 14 (8) and 14 (9) provide for the State to communicate to the issuing state the reasons for its failure to make any such orders after periods of 60 and 90 days.

The point raised in relation to clause 13, above, about the danger of arbitrary detention where a date for transfer is not agreed between the states is of greater significance in the context of involuntary transfer under this clause.  Here the issue of withdrawing consent does not arise and the HRC strongly recommends the introduction of an absolute maximum period of detention under this clause.  

Clause 16 (1) allows for the movement of persons to medical facilities where necessary.

While this provision is welcome, the HRC recommends that the clause should be strengthened by adding reference to the requirements of Article 3 of the ECHR regarding the rights of detainees to adequate medical treatment, including mental health treatment.

Clause 17 (1) (a) sets out the general ‘rule of speciality’ that a person shall not be surrendered unless, under the law of the issuing state, he/she will not be charged, sentenced or detained for any offence other than that specified in the Arrest Warrant.  Significantly, however, clause 17 (1) (b) creates an alternative avenue whereby the issuing state can make a written undertaking that the subject will not be so tried.  

Clause 17 (2) allows exceptions to the ‘rule of speciality’, whereby a person may still be surrendered where he/she will be tried for an offence other than that specified on the Arrest Warrant.  Refusal to surrender is prohibited where the subject is not liable to a term of imprisonment or detention for the other offence.  However, clause 17 (2) (b) lacks clarity.  It might be presumed to signify that where imprisonment or lesser penalties are possible on conviction for the other offence that only the other penalties will be imposed.  If this is indeed the case, it is recommended that the clause should use the phrase “only the said other penalty will be imposed”, rather than “the said other penalty only will be imposed”.  

Clause 17 (3) allows for transfer of a person for other offences where no penal sentence directly results, but where the non-payment of a financial penalty may result in imprisonment.  Clause 17 (4) refers to cases where the subject consents to detention after his/her surrender to the issuing state in respect of the ‘other offence’.  The construction of this clause raises questions of temporal effect.  It is not clear how an Irish authority can be compelled to surrender a person on the basis that that person will consent to detention after surrender to the receiving state.  The clause should be clarified on this point.

Clause 17 (5) seems to create a far wider discretion for the Central Authority (the Minister for Justice, Equality and Law Reform) to consent to any request to surrender a person to be tried for an offence other than that specified.  

Clause 17 (6) provides for the surrender of a person where the issuing state makes a written undertaking not to proceed with the other charge until a period of 45 days has elapsed after the discharge of the person for the specified offence.

The general thrust of this clause presents several difficulties, many of which are based on our general observations under clause 9, above.  The scheme proposed in this clause appears to greatly diminish the power of the Irish courts to scrutinise the validity of an Arrest Warrant.  It appears that where a ‘written undertaking’ exists, the Irish courts may be prohibited from enquiring further as to the likelihood that a person may, in fact, be tried for another offence.  Such an effect would remove important protections clearly established in the Irish constitutional case law.  In this context, it is worth noting that the Extradition (European Conventions) Act 2001 also contained a waiver of the rule of specialty, but only where the subject consented to that waiver.

As regards sub-clauses 17 (2) and (3), we would point out that the Irish courts, in considering the transfer of persons, retain jurisdiction to consider the protection of a wide range of constitutional rights in addition to the right to liberty, and the imposition of “other penalties” under this clause, while not interfering with a person’s liberty, may well severely impact on other rights.  Such rights might include, among others: the right to reputation/good name; the right to freedom of expression; the right to privacy; the right to engage in economic activity; or the right to private property.  

To mandate the surrender of persons where they may be exposed to such sanctions for offences other than specified on an Arrest Warrant represents a serious violation of rights and removes the jurisdiction of the Irish courts almost entirely in such cases.  Clause 17 (5), in particular, allows the Irish Central Authority (the executive) to bypass judicial examination of conformity with the rule of speciality.  The safeguards contained in sub-clause 17 (6) are not sufficient to dispel these concerns given that they are also contingent only on an undertaking by the issuing state.

The HRC recommends that this clause be substantially amended to retain the authority of the High Court to apply the rule of speciality as an important constitutional safeguard of the rights of the subject as guaranteed under the Constitution.

Clauses 18-19 provides that persons may not be surrendered to a member state unless there is an undertaking in writing from the receiving state that the subject will not be extradited to a third country without the consent of the High Court and the Minister.  Clause19 (3) provides that the High Court shall only accede to a request to surrender a person in such circumstances if the direct extradition of such persons is facilitated by Irish extradition legislation.  The HRC further notes that clause 18 provides for the transfer of persons to other member states, where the general provisions of the Bill should also apply.

The explicit provision for High Court examination of any such request by reference to Irish extradition law is a welcome safeguard.  However, in stating the standards by which the High Court should examine such requests, clause 19 (3) does not specifically refer to the ECHR.  In contrast, clause 29 (below) obliges the Court to refuse to surrender directly a person where to do so would run contrary to the ECHR.  The HRC recommend that clause 19 should also make reference to ECHR protections.

Clauses 20 and 21 create wide powers of search and seizure to gardaí acting pursuant to a warrant and allow for the transfer of property discovered under clause 20 to the receiving state, but also provides that such searches should be under warrant issued by the District Court.  This section generally complies with the standards for the execution of ordinary District Court search warrants.

Clauses 24 and 25 grant discretion to the High Court as to which order it may execute in cases where the State has received multiple Arrest Warrants in relation to the same person, or an extradition request from a third state and a European Arrest Warrant in relation to the same person.  These two clauses set out a number of criteria which the court should use in determining which of such orders, if any, it should act upon.  These criteria are similar in both situations and present no particular difficulties.  

The HRC notes that one exception to the general criteria is that requests from the International Criminal Court (ICC) are to take precedence over Arrest Warrant.  We wish to welcome this provision as an important statement of Ireland’s commitment to the ICC.

PART III  -  SAFEGUARDS

This is the most important Part of the Bill from a human rights perspective as it is deals with fundamental rights and the prohibition on surrender. 

Clause 29 deals with the fundamental rights’ considerations that would prohibit a court surrendering a person under an Arrest Warrant.  Clause 29 (a) places the ECHR as the first standard by which a court should assess whether such a prohibition exists, whereas sub-clauses 29 (1) (b) and 29 (1) (c) provide for surrender to be refused with regard to the Constitution and more general grounds, such as where the warrant falls within the political offence exception or may potentially lead to the death penalty.

In particular, clause 29 (1) (c) (i) provides that, if there is a reasonable belief that the prosecution of a person is motivated by discriminatory principles, surrender of that person is prohibited.  That clause also sets out the grounds of discriminatory treatment covered.  The list of grounds generally corresponds to the grounds of discrimination set out in the Equal Status Act, 2000.  However, in contrast with the Equal Status Act, the list is exclusive and the ground of ‘family status’ is not included (the ground of membership of the Travelling Community is also not included, though this might be considered to fall within the general category of ‘race’ in this context).  

Clause 29 (1) (c) (ii) requires surrender to be refused where there is a reasonable fear that the person transferred will be subjected to unequal treatment, on the same list of grounds.  Clause 29 (1) (c) (iii) also prohibits transfer where there is a danger of the imposition of the death penalty or torture.  This sub-clause may be unnecessary as both grounds are covered by the ECHR reference in clause (29) (1) (a).

The HRC welcomes the inclusion of this clause and, in particular, the reference in clause (29) (1) (a) to the ECHR as the primary standard in determining the circumstances in which execution of an Arrest Warrant is prohibited.  We recommend that the additional ground of ‘family status’ should be included in clause 29 (1) (c) and that the exclusive list in that Clause should be appended by the phrase “or any other ground”.

Clause 30 creates a requirement that any offence for which a warrant is issued must be an offence within the jurisdiction or must fall within Article 2 (2) of the Framework Decision.  

This provision appears to have the effect of abolishing the corresponding offence rule established in Irish law and outlined in the case of State (Furlong) v Kelly.  Curiously, sub-clause 30 (2) appears to retain the corresponding offence rule in relation to revenue offences.

Several of the offences covered by the Framework Decision, set out in the Schedule to the proposed Bill, do not correspond to offences under Irish law.  Specifically, the offences of “swindling” and “sabotage” are novel and seem to be drawn excessively broadly.   More generally, we see the corresponding offence rule as an important expression of the principle of equality before the law and the HRC recommends that this clause be reconsidered in its totality.

Clause 31 prohibits surrender if the subject has been pardoned in the issuing state or under the Constitution, where the pardon under Irish law refers in whole or in part to the offence specified.

Clause 32 invokes a prohibition on surrender where the person could, in principle, be prosecuted in the State for the same acts or omissions but could not, by reason of the passage of time, be proceeded against in the State.

Clause 33 protects against double jeopardy.

Clause 34 also prohibits surrender where a prosecution has occurred against the person in the State or where the DPP has entered a nolle prosequi or decided not to prosecute in relation to the specified offence.  

Clause 35 prevents the transfer of a person where they could not be tried in the State for the same offence by reason of their age and protects against differences in the age of criminal responsibility.

Clause 36 prevents transfer where the offence complained of took place outside the issuing state.
Clause 37 provides another important safeguard in that it requires that where a warrant has been issued for a person who was convicted in abstentia, the receiving state must make a written commitment to retry that person.

Clause 38 extends the protection of immunity from prosecution of officeholders under Irish law to anyone subject to an Arrest Warrant.

In general, the protections set out in clauses 31-38 above are welcome and offer important safeguards in the application of the Arrest Warrant system.

4.
General Comments and Conclusion

In line with the general principle of equal treatment before the law, as set out in the Constitution, the HRC believes that all persons subject to extradition should enjoy the same constitutional and human rights protections.  The HRC broadly welcomes many of the safeguards included in the present draft of the Bill and recognises that the Bill represents a significant advance on the earlier Scheme of the Bill.  

We continue to be concerned, however, that despite these safeguards the operation of the Arrest Warrant system could greatly diminish the role of the Irish courts in vindicating the rights of requested persons.  As a general point, we believe that existing Irish constitutional protections in relation to extradition would seem to be at least as robust as those under the ECHR.  In a number of areas, the Bill is likely to have the effect of diminishing those constitutional protections.  

We believe, for example, that the existing rule in McMahon v Leahy should continue to have effect and that the constitutional principle of equal treatment should continue to extend to any person subject to the execution of an Arrest Warrant, where the extradition of a person in the same situation was refused under existing extradition law.  The HRC is also concerned that the political exception protection, to the extent that it is protected under existing Irish law, and other aspects of protection against unconstitutional extradition requests should be retained.  

In a broader context, we are concerned that the Bill represents a further step towards mutual recognition of national legal systems within the EU, against a background of insufficient progress in achieving actual equivalence in the protection of human rights protection across the member states.  We believe that the greatest protection of the human rights of persons subject to an Arrest Warrant can best be affected by retaining ultimate judicial scrutiny of Arrest Warrant with the Irish High Court.  We believe that such an approach is fully consistent with paragraph 12 of the Preamble and Article 1.3 of the Framework Decision.  We therefore urge the Minister to consider again how best public judicial scrutiny of the Arrest Warrant system can be retained within the legislative discretion afforded by the Framework Decision.

� See in particular the Thematic Report of the EU Network of Independent Experts on Fundamental Rights (CFR-CDF), “The Balance Between Freedom and Security in the Response by the EU and its Member States to the Terrorist Threats” and the Report by the International Helsinki Federation, “Anti-terrorist Measures, Security and Human rights: Developments in Europe, Central Asia and North America in the Aftermath of September 11th”, April 2003. 





See also the Report of the UN Secretary General to the UN Commission on Human Rights, pursuant to UNGA resolution 57/219, “Protecting Human Rights and Fundamental Freedoms while Countering Terrorism”, which outlined the work of the various UN bodies in monitoring the interaction between the fight against terrorism and human rights, including the work of the UN High Commissioner for Human Rights in preparing a Digest of Jurisprudence of the UN and Regional Organisations on the Protection of Human Rights while Countering Terrorism.


� [1989] IR 530


� Unrep. Supreme Court, 21/12/1967


� McMahon v Leahy  [1984] IR 525


� [1971] IR 132


� [1974] IR 378


� The extradition of Fr. Patrick Ryan to the United Kingdom was refused on the basis that his right to a fair trial, as guaranteed by Article 30 of the Constitution, was likely to be violated.  In the case of McGlinchey v Ireland (No.2) Costello J supported the refusal of an extradition request on the basis of an invalid warrant.  


� [1990] 1 IR 165.  In Finucane, extradition was refused on the basis that the applicant might be subjected to ill-treatment on return.  This ruling resonates with the ECHR standard set in Soering and Cruz Varas (see below).


� [1990] 1 IR 228. In Clarke the Supreme Court went further and stated that, in exceptional circumstances, Irish Courts should even go as far as to look beyond the original conviction by a foreign court, although in that case, the Court found that the standard had not been met.  


� Bourke v Attorney General [1972] IR 36


�Quinn v Wren [1985] IR 332


� (1989) 11 EHRR 439


� (1997) 23 EHRR 413


� (1997) 24 EHRR 278


� See the case of D. v United Kingdom (1997) 24 EHRR 423 where an AIDS patient successfully resisted deportation to St. Kitts.  On the same point, the case of Bensaid v United Kingdom  (2001) 33 EHRR 205 indicates how limited the circumstances in which this argument will be accepted may be. 


� See observations under clause 9.
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