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I. Introduction

The Irish Human Rights Commission (IHRC) is an independent statutory body established under the Human Rights Commission Act 2000 to ensure that the human rights of all people in Ireland are promoted and protected in law, policy and practice. One of the roles of the IHRC is to review the adequacy and effectiveness of law and policy in the State in relation to Constitutional and international human rights standards deriving from the Irish Constitution and international treaties to which Ireland is a party. Having carried out such an assessment, the IHRC makes recommendations to the Government concerning the measures that should be taken to strengthen, protect and uphold human rights in Ireland, in line with Ireland’s Constitutional and international obligations.

The IHRC welcomes the opportunity to comment on the provisions of the Scheme of the Criminal Law Insanity Act 2006 (Amendment) Bill 2008 (2008 Scheme). The 2008 Scheme was referred to the IHRC pursuant to Section 8(b) of the Human Rights Commission Act 2000 by the Minister for Justice, Equality and Law Reform (Minister for Justice) on 18 July 2008. The IHRC has previously submitted observations to the Department of Justice, Equality and Law Reform (Department of Justice) on the Criminal Law (Insanity) Bill 2002 (2002 Bill) following a Section 8(b) referral. 

Overall, the IHRC welcomes the improvements to the law governing this area in the Criminal Law Insanity Act 2006 (2006 Act). The 2006 Act takes into account progressive contemporary understandings of mental illness and has improved Ireland’s compliance with the standards required by the European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR) which has been at the forefront of developing safeguards in this area. In particular, the IHRC is pleased to note that the 2006 Act as enacted reflects a number of recommendations made by the IHRC in its observations on the 2002 Bill. In particular, IHRC recommendations relating to a finding of not guilty by reason of insanity and the length of time for which a person can be initially detained following such a verdict were adopted in the 2006 Act.
 

The IHRC considers that the 2008 Scheme is an important opportunity to further ensure the compliance of Irish law with the relevant international human rights standards, and is a further opportunity to implement some of the previous recommendations made by the IHRC in respect of the 2002 Bill. These present observations make a number of specific recommendations concerning the 2008 Scheme as currently constituted. In addition, these observations highlight areas where previous recommendations made by the IHRC to ensure compliance with human rights law were not fully adopted in the 2006 Act. The IHRC urges the Government to build on the legislative improvements it has made in this area of law, which impacts on a particularly vulnerable group of persons in Irish society. 

II. IHRC Analysis and Recommendations 

1. Right to Liberty and Security and Objective Medical Expertise

(a) Relevant International Human Rights Law

Under Article 5 of the ECHR, no one shall be deprived of their liberty except in accordance with a procedure prescribed by law. Deprivation of liberty is only permitted in specific circumstances, including “the lawful detention … of persons of unsound mind…”.
 The European Court of Human Rights (ECtHR) has held that the decision to detain a person of unsound mind must be based on objective medical evidence, the mental illness must result in a condition making detention necessary for the protection of the patient or others and the detention must be justified on a continuing basis and reviewed periodically and regularly.
 

The Irish Government has indicated its intention to ratify the UN Convention on the Rights of Persons with Disabilities (Disability Convention) by its signature of this Convention on 30 March 2007. The Disability Convention contains important standards in relation to the rights of persons with disabilities, their ability to make decisions affecting their lives and their participation in society. Article 14 of the Disability Convention provides for the liberty and security of person for persons with disabilities, on an equal basis with others. This includes the guarantee that persons with disabilities are not deprived of their liberty unlawfully or arbitrarily and that the existence of a disability shall in no case justify a deprivation of liberty. In addition, States Parties must ensure that if persons with disabilities are deprived of their liberty through any process, they are, on an equal basis with others, entitled to guarantees in accordance with international human rights law.

On the specific question of objective medical evidence, the ECtHR has held that except in emergency cases, the individual concerned should not be deprived of their liberty unless they have been shown to be a person of unsound mind by objective and reliable medical expertise.
 While the ECtHR has not provided a comprehensive definition of what is meant by objective medical expertise it has referred to the need for examination by a “responsible medical officer” who is responsible for treating a patient with mental disorder,
 as well as “specialist doctors”
 and a “medical expert”.

In Varbanov v. Bulgaria, the applicant challenged his detention for the purpose of a medical examination to ascertain whether he was of unsound mind on the basis of the absence of medical evidence. The ECtHR held that a prior appraisal by a psychiatrist, at least on the basis of the available documentary evidence, was “possible and indispensable” in this case.
 Although doctors were referred to, these were doctors in a psychiatric hospital. The term “medical experts” was also used, and appears from the context to refer to psychiatric experts:

In the present case the applicant was detained … without consulting a medical expert. It is true that the purpose of the applicant's detention was precisely to obtain a medical opinion, in order to assess the need for instituting judicial proceedings with a view to his psychiatric internment. The Court is of the opinion, however, that a prior appraisal by a psychiatrist, at least on the basis of the available documentary evidence, was possible and indispensable. There was no claim that the case involved an emergency. The applicant did not have a history of mental illness and had apparently presented a medical opinion to the effect that he was mentally healthy…. [T]here is no indication that an opinion as to whether or not the applicant needed to be detained for an examination was sought from the doctors who admitted him to the psychiatric hospital…. The applicant's detention …. had already been decided … without the involvement of a medical expert.  It follows that the applicant was not reliably shown to be of unsound mind. 

The European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT) has also stated that the procedure by which involuntary placement is decided should offer guarantees of objective medical expertise.
 The UN Principles for the Protection of Persons with Mental Illness and the Improvement of Mental Health Care (UN Principles) stipulate that where a person is admitted involuntarily it must happen only if a qualified mental health practitioner authorized by law determines that a person has a mental illness that warrants their admission.
 In relation to those detained in the course of criminal proceedings or investigations and who are believed to have a mental illness, domestic law may authorize a court or other competent authority, acting on the basis of competent and independent medical advice, to order that such persons be admitted to a mental health facility.

(b) Relevant Legislative Provisions

Section 4(6)(a) of the 2006 Act currently allows a court, before reaching a final decision on the question of the person’s fitness to be tried, to order the short term  committal of a person who may be suffering from a mental disorder in a designated centre for a period of up to 14 days. During this 14 day period the person is examined by an “approved medical officer”. An “approved medical officer” is defined as a consultant psychiatrist within the meaning of the Mental Health Act 2001.  The approved medical officer must report to the court on whether the person is suffering from a mental disorder and whether they are in need of in-patient treatment.
 Head 2 of the 2008 Scheme proposes to amend Section 4(6)(a) by providing that the court must have regard to the written or oral evidence of a “medical practitioner” before ordering a detention for psychiatric examination by an “approved medical officer”. The medical practitioner who will be capable of carrying out this examination can be a general practitioner or a consultant psychiatrist.
 

The position in relation to persons who may be unfit to plead can be contrasted with the position of persons who are found to be not guilty by reason of insanity under Section 5 of the 2006 Act. In the latter case the Court will already have heard evidence relating to the mental condition of the accused from a consultant psychiatrist before detaining that person for assessment by an approved medical officer as to whether they are in need of in-patient care. It is also noteworthy that under the Mental Health Act 2001 generally the decision to admit a person to an approved centre on an involuntary basis is made following an examination by a consultant psychiatrist.
 

(c) Analysis and Recommendations
The IHRC welcomes the inclusion in the 2008 Scheme of a requirement for medical evidence before a court orders the detention of a person for psychiatric examination under Section 4(6)(a) of the 2006 Act, which is in line with the requirements of the ECHR. However, the IHRC is concerned about the level of expertise of the medical practitioner who it is proposed will be authorised to give such evidence. Such medical practitioner can be a general practitioner or a consultant psychiatrist.
The IHRC notes that in its background notes on the 2008 Scheme, the Department of Justice stated that the ECHR requirement of objective medical expertise to justify the deprivation of liberty in this context “does not require specialist psychiatric intervention; the views of a general practitioner will suffice.” While the ECtHR has not provided a comprehensive list of categories of medical professionals who might provide the required evidence or at what stage in the process such medical expertise is required, it appears clear from the use of the term “objective and reliable medical expertise” (emphasis added) and references to such persons as the medical officer responsible for treating a patient with mental disorder, a medical expert and specialist doctors that an expert knowledge of mental disorders is required under the ECHR. As noted above, in Varbanov v. Bulgaria, a case dealing with a medical examination to ascertain whether the applicant was of unsound mind, the ECtHR held that the prior opinion of a psychiatrist was “possible and indispensable”.

The IHRC also notes the concerns of the Department of Health and Children (Department of Health) in its observations on the 2008 Scheme where it notes that under the Mental Health Act 2001, the decision to admit a person to an approved centre can only be made following an examination by a consultant psychiatrist. The Department of Health is of the view that the protection afforded to a person under the Mental Health Act 2001 should as far as possible be mirrored in the Criminal Law Insanity Act 2006. Therefore, the Department recommended that for reasons of consistency with the 2001 Act, the evidence of a consultant psychiatrist should be obtained before a committal to a designated centre for assessment. The Department of Health also states that this would help to avoid the perception that Section 4(6) of the 2006 Act results in many unnecessary admissions to the Central Mental Hospital (CMH) and thus might further ensure that such detentions are only carried out when necessary. The Department pointed out that in light of the fact that the CMH almost always operates at 100% capacity and has a waiting list for admission, in a number of instances where a court has ordered the committal of a person to the CMH no bed has been available which has resulted in the person being detained in custody. Legal proceedings have arisen from such cases and the Department pointed out are likely to arise again. Therefore the Department of Health observed that “the finite resources of the CMH would be better utilised if some assessments were carried out on an out patient basis.” 

i Recommendations
The IHRC recommends that Head 2 of the 2008 Scheme should amend Section 4(6)(a) of the 2006 Act so that the evidence of a consultant psychiatrist is required before a person is detained in order to ascertain whether they are fit to plead.

The IHRC recommends that the 2006 Act should be amended to make some provision for outpatient assessments of persons under the 2006 Act in relation to whether they are fit to be tried where it is possible given the personal circumstances and mental health of the person to be assessed.

2. Power of Recall Following Breach of Conditions of Discharge

(a) Relevant International Human Rights Law

In relation to the imposition of conditions on the release of persons detained on the grounds of their being of unsound mind, the ECtHR has recognised that to insist on immediate and unconditional release when the responsible authority has found that the mental disorder no longer persists would place an unacceptable constraint on its exercise of judgment. The Court has stated that such assessments in the field of mental illness are not an “exact science” and that there is a need to take into account both the individual who is released and the community in which he or she will live if released.
 It also noted that very often such patients can only be allowed back into the community if released on license, “with very careful supervision and an immediate reaction in the event of a sign of new danger.”

In X v. The United Kingdom, the ECtHR held that a review of the lawfulness of the detention entails a review of whether in addition to the fact that the conditions of discharge have been breached, the detention is necessitated by the individual’s mental condition.
 The ECtHR observed in the case of Johnson v. The United Kingdom that: 

  
a responsible authority is entitled to exercise a […] measure of discretion in deciding whether […] it would in fact be appropriate to order the immediate and absolute discharge of a person […] That authority should be able to retain some measure of supervision over the progress of the person once he is released into the community and to that end make his discharge subject to conditions. It cannot be excluded either that the imposition of a particular condition may in certain circumstances justify a deferral of discharge from detention, having regard to the nature of the condition and to the reasons for imposing it. It is, however, of paramount importance that appropriate safeguards are in place so as to ensure that any deferral of discharge is consonant with the purpose of [Article 5(1)(e)] and, in particular, that discharge is not unreasonably delayed.

In that case, a Mental Health Tribunal had imposed a hostel residence requirement on the applicant prior to discharge. While the efforts of the authorities were partly frustrated by the reluctance of certain hostels to accept the applicant and the applicant’s negative attitude to certain available options, the Tribunal and the authorities lacked the power to guarantee that the applicant would be relocated to a suitable post-discharge hostel within a reasonable period of time. The imposition of the hostel requirement and the lack of availability of same led to the indefinite deferral of the applicant’s release. The Tribunal was obliged to order the applicant’s continued detention since he had not yet fulfilled the terms of the conditional discharge imposed upon him. The earliest date on which the applicant could have his continued detention reviewed was 12 months after the deferral of conditional discharge. In between reviews, the conditions themselves could not be reconsidered in light of the difficulties in locating a hostel. The ECtHR held that this constituted a violation of Article 5(1)(e) of the ECHR. Given this finding, the ECtHR did not consider it necessary to further examine whether the hostel condition itself violated Article 5(1).
 

(b) Relevant Legislative Provisions

Head 1 of the 2008 Scheme proposes to amend Section 13 of the 2006 Act. The amendments provide that where a patient is discharged after detention on grounds of being found unfit to be tried or not guilty by reason of insanity, any conditions attached must be communicated in writing to the patient, his or her legal representative, the clinical director of the relevant centre and any other person nominated by the patient.
 The Board is required to review the conditions specified in the notice at the request of the patient or the patient’s legal representative, or any other person, or the clinical director of the relevant designated centre. Any variations in the conditions shall be communicated as soon as possible to the patient. The patient must indicate in writing that they will comply with such conditions. They must also acknowledge that they will be returned to the “designated centre”
 if they breach a condition of their discharge and the clinical director of the designated centre is satisfied that because of the mental condition of the patient he or she may be a threat to himself or to others, and cannot be afforded appropriate care or treatment other than in a designated centre. In such cases, the person is deemed to be unlawfully at large.
 

A person deemed unlawfully at large may be arrested without warrant either by a member of An Garda Síochána or an officer from the relevant designated centre and returned to that centre.
 The Mental Health (Criminal Law) Review Board (“Review Board”) is to be informed immediately of the return and must review the further detention of the patient as soon as practicable.
 Finally, a person who has fully complied with the conditions of their discharge may apply to the Review Board for unconditional discharge between one and two years following discharge and once every two years after that.

In the notes to the draft Head 1 of the 2008 Scheme, the Department stated that the reason for the proposed amendments is that the Attorney General advised that the Review Board does not currently have the power to recall persons who breach the conditions of their discharge. There are a number of cases where the Review Board would be prepared to discharge a person under the 2006 Act, were such a power of recall on breach of conditions available to it.

(c) Analysis and Recommendations
In relation to the recall of persons following breach of their conditions of discharge under the 2008 Scheme, the IHRC acknowledges the need for conditions relating to discharge and this has also been recognised by the ECtHR as an important safeguard given the complexity of the decision involved. The IHRC understands from the Department of Justice, Equality and Law Reform (Department of Justice) that the amendment allowing recall of persons is necessary in order to release a number of persons whom the Review Board would not be satisfied to release without such power of recall.
 It is therefore a welcome measure, subject to the requirements, which will be dealt with in the subsequent section, that the body reviewing the detention of a person following an alleged breach is sufficiently independent and that there are adequate safeguards in the review procedure.

In accordance with the ECHR, in particular the Johnson case, there should be adequate safeguards in place to ensure that a person’s release from detention is not unreasonably delayed because of their conditions of discharge, particularly where a condition of discharge is outside the control of the person concerned to fulfil.
 The safeguards must ensure on an ongoing basis that the conditions of discharge are reasonably capable of being fulfilled by the person on whom they are imposed and do not cause an unreasonable delay in the person’s discharge. It can also be implied from the Johnson case that the conditions themselves must be reasonable and proportionate.
 There should be the possibility for a review of the conditions of discharge within a reasonable time to ensure the validity of continued detention.  The detention must also be shown to be necessary and thus an automatic detention following breach of conditions is not permissible.

The IHRC welcomes the fact that Head 1 of the 2008 Scheme allows for further detention of an individual who has breached the conditions of their discharge only where a clinical director is satisfied that because of his or her mental condition detention is required for treatment and the protection of others. The IHRC further notes the fact that the Review Board is to be informed immediately of the return of a person following a breach of their conditions of discharge and must review the further detention of the patient as soon as practicable.
 Furthermore, the Review Board is required to review the conditions of discharge at the request of the patient, his or her legal representative or the clinical director of the centre.

The IHRC considers that it would also be beneficial to stipulate in line with ECHR requirements that that the conditions attached to discharge should be reasonable, proportionate and within the power of the person being discharged to fulfil. Furthermore, the IHRC is of the view that the Review Board when it is reviewing the further detention of the person concerned should be empowered explicitly by legislation to review the appropriateness of the conditions of discharge attached to the person to ensure such conditions are reasonable and of continuing relevance to the person concerned in light of their present circumstances and mental health. 

i Recommendations

The IHRC recommends that Head 1 should amend Section 13 (9A) of the 2006 Act to provide that the conditions attached to discharge should be reasonable, proportionate and within the power of the person being discharged to fulfil.

The IHRC recommends that the relevant provisions of the 2006 Act should be amended to provide that the Review Board can review the conditions of discharge applied to the person concerned to ensure such conditions are reasonable, proportionate, within the power of the person discharged to fulfil and of continuing relevance to the person concerned. 

3. Review of Detention by an Independent Body 
(a) Relevant International Human Rights Law

Under Article 5(4) of the ECHR, everyone deprived of their liberty is entitled, where there is no automatic periodic review of a judicial character, to take proceedings “by which the lawfulness of his detention shall be decided speedily by a court and his release ordered if the detention is not lawful.” The ECtHR has held that where the decision depriving a person of their liberty is taken by an administrative body, Article 5(4) obliges the Contracting States to make available to the person detained a right of recourse to a court.
 The individual concerned must have access to a court and the opportunity to be heard either in person or through some form of representation.
 While a “court” under the ECHR need not be a court of law, the body reviewing detention must be independent of the executive and of the parties to the case and must be able to provide guarantees appropriate to the kind of deprivation of liberty in question.
 

A decision to detain a person again following a breach of the conditions of their release is subject to the guarantees afforded to the detainee by Article 5(4). In situations where emergency detention is needed following a breach of the conditions of release, the remedy of habeas corpus is regarded by the ECtHR as an adequate and effective safeguard against arbitrariness, provided such measures are of short duration.
 However, where there is continuing confinement following the breach of the conditions of release, habeas corpus is not considered to be adequate.
 A review of non-emergency detention under Article 5(4) must not be confined to a review of whether the decision of the statutory decision maker was unreasonable or irrational but must be:

wide enough  to bear on those conditions which, according to the Convention, are essential for the “lawful” detention of a person on the ground of unsoundness of mind, especially as the reasons capable of initially justifying such a detention may cease to exist.

In X. v. The United Kingdom, it was thus held that the decision of the Home Secretary to recall the applicant to Broadmoor Hospital should have been subject to a review by a court.
 In that case, the ECtHR stated that while there was nothing to preclude a specialised body such as a Mental Health Review Tribunal being considered as a “court” within the meaning of Article 5(4), those Tribunals must enjoy the necessary independence and offer sufficient procedural safeguards appropriate to the category of deprivation of liberty.
 In addition, they would need to possess the competence to decide the lawfulness of the detention and to order release if detention was unlawful. It would not be sufficient for them to have advisory functions only.

The ECtHR has held that the procedural guarantees under Articles 5(1) and 5(4) of the ECHR are broadly similar to those relating to the right to a fair trial under Article 6 ECHR.
 Although the domestic courts enjoy a certain margin of appreciation in cases involving a mentally ill person to ensure, inter alia, the good administration of justice and protection of the health of the person concerned, such measures should not affect the very essence of the right to a fair trial as guaranteed by Article 6 of the ECHR. In assessing whether a particular measure such as the exclusion of the applicant from a hearing was necessary, the ECtHR will take account of all relevant factors.

The Committee for the Prevention of Torture (CPT) has also stressed the importance of guarantees of independence and impartiality in the procedure by which involuntary placement is decided. The CPT has emphasised that a person who is involuntarily placed in a psychiatric establishment by a non-judicial authority must have the right to bring proceedings by which the lawfulness of his detention shall be decided speedily by a court.
 Similarly, under the UN Principles, the body reviewing detention of a person in a mental health institution “shall be a judicial or other independent and impartial body established by domestic law and functioning in accordance with procedures laid down by domestic law.”

(b) Relevant Legislative Provisions

While the Review Board provides some safeguards equivalent to safeguards in judicial proceedings
 and by statute is independent in the exercise of its functions,
 its review procedure is stated under the 2006 Act to be subject to the consent of the Minister for Justice.
 Section 12 includes a provision enabling the Minister for Justice, the Director of Public Prosecutions (DPP) and, where appropriate, the Minister for Defence to be “heard or represented at sittings of the Review Board.”
 Decisions of the Review Board are determined by a majority of its members at each sitting, or in the case of an equal division of votes, by the casting vote of the chairperson.
 Thus, the Review Board may discharge a person who has been detained on the grounds of being found unfit to be tried or not guilty by reason of insanity
 without unanimity. Paragraph 1 of Schedule 1 of the 2006 Act states that: 

The Review Board shall consist of a chairperson and such number of members as the Minister [for Justice], after consultation with the Minister for Health and Children, may from time to time as the occasion requires appoint. The Review Board shall have as an ordinary member, at least one approved medical officer.
In relation to the appointment process, the members of the Review Board are appointed for five year periods (with the possibility of re-appointment) by the Minister for Justice, hold office upon terms and conditions determined by the Minister for Justice and may be removed by the Minister, for stated reasons.

(c) Analysis and Recommendations 

The IHRC recalls that a key requirement of Article 5(4) of the ECHR is that a body reviewing detention must be independent of the executive and of the parties to the case and must be able to provide guarantees appropriate to the kind of deprivation of liberty in question.
 The IHRC is concerned about some aspects of the independence of the Review Board from the Executive under the 2006 Act. As noted above, the review procedure is subject to the consent of the Minister for Justice. The Minister for Justice may appoint members from time to time as the occasion requires,
 and the Minister for Justice, the DPP and where appropriate the Minister for Defence may be heard or represented at sittings of the Review Board.
 These measures combined may have the potential to undermine the independence or perceived independence of the Review Board from the Executive. Furthermore, the Executive controls the appointment process, removal and terms and conditions of members of the Board.
 Thus, it appears that the Review Board is not sufficiently independent of the Executive to satisfy the criteria laid down by the ECtHR under Article 5(4) of the ECHR.

i Recommendations

The IHRC recommends that the requirement for the consent of the Minister for Justice to the review procedure under Section 12(6) of the 2006 Act be removed.

The IHRC recommends that in order to enhance the independence of the Review Board, consideration should be given to removing Section 12(6)(e) of the 2006 Act which allows for the Minister for Justice, the DPP or the Minister for Defence to be heard or represented at sittings of the Review Board.

The IHRC recommends that Schedule 1 to the 2006 Act be amended to allow for a more transparent appointments process and for greater procedural independence from the Executive. In particular, there should be greater independence of tenure of members of the Review Board and the provision allowing the Minister for Justice to appoint additional members from time to time as required should be removed.

The IHRC considers that it would be preferable to have two psychiatrists included as members, in order to adequately protect the due process rights of those coming before the Board. 

4. Regularity of Review of Detention

(a) Relevant International Human Rights Law

A review of the lawfulness of involuntary psychiatric detention must be made available at reasonable intervals under Article 5(4) of the ECHR, owing to the nature of the deprivation of liberty.
 The CPT has stated that,
involuntary placement in a psychiatric establishment should cease as soon as it is no longer required by the patient's mental state. Consequently, the need for such a placement should be reviewed at regular intervals.

The CPT has stressed that this applies equally to involuntary placement for an unspecified period, including cases where persons “have been compulsorily admitted to a psychiatric establishment pursuant to criminal proceedings and who are considered to be dangerous.”
 In such cases, there should be “automatic review at regular intervals of the need to continue the placement.”
 In addition, the patient should be able to request that the necessity for placement be considered by a judicial authority at reasonable intervals.
 Under the UN Principles, a review body must review the initial decision to admit or retain a person as an involuntary patient as soon as possible after that decision, and there should be periodic reviews thereafter at reasonable intervals as specified by domestic law.

(b) Relevant Legislative Provisions

Section 13(2) of the 2006 Act provides that the Review Board shall ensure that the detention of a patient is reviewed at intervals “of such length not being more than 6 months as it considers appropriate.”

(c) Analysis and Recommendations 

Article 5(4) of the ECHR guarantees the right to a review of detention soon after the initial detention and at periodic intervals thereafter.
 Although the ECtHR has set no fixed limit requiring a particular period of time, the IHRC previously recommended that the period of six months for reviews of detention by the Review Board be reduced to three months.

i Recommendation

The IHRC reiterates its previous recommendation in its submission on the 2002 Bill that the period of six months for reviews of detention by the Review Board be reduced to three months.

5. Appropriate Places of Detention
(a) Relevant International Human Rights Law

In Aerts v. Belgium, the ECtHR ruled that where a person is detained for mental illness, he or she must be held in a hospital or clinic and not in a prison where appropriate therapy and treatment is not available.
 This followed the ruling in Ashingdane v. The United Kingdom, where the ECtHR accepted that under Article 5(1)(e) there must be some relationship between the ground of permitted deprivation of liberty relied on and the place and conditions of detention. Thus, in principle, detention of a person as a mental health patient will only be “lawful” under Article 5(1)(e) if effected in a hospital, clinic or other appropriate institution authorised for that purpose.
 In Johnson v. The United Kingdom, the ECtHR held that states’ responsibilities cannot be dispensed with for reasons of resources or the absence of appropriate alternative facilities.

(b) Relevant Legislative Provisions

A “designated centre” for persons committed or transferred under the 2006 Act can no longer include a prison as previously recommended by the IHRC in its submission on the 2002 Bill.

(c) Analysis and Recommendations

As mentioned above, the IHRC welcomes that prisons can no longer be designated as centres of detention under the 2006 Act, in line with its previous submissions on the 2002 Bill. The ECtHR has held that there must be a connection between the ground of permitted deprivation of liberty and the place and conditions of detention. Prisons are not considered to be suitable places for detention under Article 5(1)(e) ECHR.

6. Conditions of Detention

(a) Relevant International Human Rights Law

The ECtHR has held under Article 3 of the ECHR that denial of adequate care to persons with mental health needs can in certain cases constitute inhuman and degrading treatment.
 Ill-treatment must attain a minimum level of severity if it is to fall within the scope of Article 3. This assessment depends on all the circumstances of the case, and in the case of mentally ill persons, takes into consideration their vulnerability and their inability, in some cases, to complain coherently or at all about how they are being affected by any particular treatment.
 

In the case of Keenan v. The United Kingdom, which related to a mentally ill person who committed suicide while in prison, the ECtHR held that the lack of effective monitoring of the detainee’s medical condition, combined with poor keeping of medical notes and the use of solitary confinement and additional periods of detention as punishment, constituted inhuman and degrading treatment. 
  In Aerts v. Belgium, the CPT considered that the standard of care in the psychiatric wing of the prison fell below the minimum acceptable from an ethical and humanitarian point of view and that prolonged detention there carried an undeniable risk of a deterioration of the applicant’s mental health. However, it was held that it had not been conclusively established that the conditions had had such serious effects on the applicant’s mental health as would bring him within the scope of Article 3.
 

The ECtHR has accepted that the standards of treatment that must be attained may vary with time, according to the recognised rules of medical science at a particular time in relation to the appropriateness of therapeutic methods such as the use of seclusion and restraint.

The CPT has issued a number of General Comments in relation to psychiatric detention, including detention resulting from criminal proceedings. In its General Report No. 8, the CPT set out the following principles in relation to the living conditions and treatment of those involuntarily placed in psychiatric establishments:

32. […] The aim should be to offer material conditions which are conducive to the treatment and welfare of patients [and] a positive therapeutic environment. […] Further, adequate treatment and care, both psychiatric and somatic, must be provided to patients […].

33. […] The CPT recognises that in times of grave economic difficulties, sacrifices may have to be made, including in health establishments. However, […] the provision of certain basic necessities of life must always be guaranteed in institutions where the State has persons under its care and/or custody. These include adequate food, heating and clothing as well as - in health establishments - appropriate medication.

[…]

55. The CPT also attaches considerable importance to psychiatric establishments being visited on a regular basis by an independent outside body […] for the inspection of patients' care.

The CPT has also stated that while the organisational structure of health-care services for persons with psychiatric disorders is a matter for each State to determine, the tendency in a number of countries to reduce the number of beds in large psychiatric establishments and to develop community-based mental health units is a favourable development, on condition that such units provide a satisfactory quality of care.
 

It is now widely accepted that large psychiatric establishments pose a significant risk of institutionalisation for both patients and staff […]This can have a detrimental effect on patient treatment. Care programmes drawing on the full range of psychiatric treatment are much easier to implement in small units located close to the main urban centres.

Under the UN Principles, there are a number of stipulations concerning the rights of persons in mental health facilities and their facilities. The environment and living conditions in mental health facilities should be as close as possible to those of the normal life of persons of similar age.
 It is further stipulated that a mental health facility shall have access to the same level of resources as any other health establishment and that every mental health facility shall be inspected by the competent authorities with sufficient frequency to ensure this.

(b) Relevant Legislative Provisions

The 2006 Act now stipulates that the Mental Health Commission (MHC) must be consulted prior to the designation of a centre.
 Under Section 3 of the 2006 Act, a designated centre is defined as a hospital or inpatient facility in which care or treatment is provided for persons suffering from a mental disorder within the meaning of the 2001 Act. Under Part V of the 2001 Act, a hospital or inpatient facility for persons suffering from a mental illness or mental disorder (which includes mental illness)
 is known as a centre, and it must be fully registered in order to be an “approved centre”. The MHC may strike a centre under the 2001 Act off the Register of “approved centres” if it does not comply with the standards laid down for approved centres.

(c) Analysis and Recommendations

The IHRC is concerned about the conditions of detention in the CMH which remains the only “designated centre” for the detention of persons who are deemed unfit to plead or not guilty by reason of insanity under the 2006 Act. The IHRC acknowledges that the CPT has noted “gradual but steady improvements in patients’ living conditions in the CMH”.
 However the CPT has also noted a number of outstanding concerns. The CPT has stated that;
most of the patients’ rooms still had a carceral feel to them, frequently had poor ventilation and lighting, and were in a mediocre state of repair. The bathrooms were also in a particularly dilapidated condition.

The CPT recommended that closed units which were under consideration for being reopened should not be reopened given their dilapidated state.
 It was also critical of the fact that slopping out was still a necessity for patients placed in the segregation rooms of Unit A.
 In relation to patient care, the CPT stated that “a considerable amount of work still remains to be done.”
  However, it also noted that its delegation did not receive any allegations of ill-treatment of patients by the staff.
 The CPT welcomed the increase in psychiatric nurses and multi-disciplinary teams. However, it was critical of the limited role of psychologists and therapy in treatment. In addition, while the CPT was informed that the provisions of the 2001 Act applied to consent to treatment, it was critical of the fact that it found no trace of a written declaration by either doctor or patient that the patient had given his free and informed consent to treatment.
 While it welcomed the reduction in the use of seclusion, it stated that incidences of seclusion could be further reduced and also recommended measures to reduce the length of seclusion.

The IHRC notes the concerns of the MHC in relation to the proposed move of the CMH to the site of Thornton Hall Prison. The MHC has stated that while it supports the construction of new facilities, building a hospital beside a prison with a strong focus on detention and security is inappropriate to its therapeutic ethos and stigmatises people with mental illness. In addition, the MHC sees the isolated location as impinging upon local external activities, which are essential to a managed rehabilitation programme.

While the IHRC welcomes that the definition of a “designated centre” no longer includes a prison, it considers that the location of a psychiatric hospital in the grounds of a prison may have a bearing on the “place and conditions of detention” as understood in this context. Under ECHR jurisprudence, these must be appropriate to the therapeutic aim of Article 5(1)(e). As was emphasised in Johnson v. The United Kingdom, states’ responsibilities cannot be dispensed with for reasons of resources or the absence of appropriate alternative facilities. In addition, as noted above, the CPT has stressed the importance of a positive therapeutic environment and location close to the main urban centres. Under the UN Principles, the environment and living conditions in mental health facilities should be as close as possible to those of the normal life of persons of similar age, a point which relates to the concerns of the MHC regarding the stigma on persons with mental health difficulties in locating the hospital in prison grounds.

i Recommendations
The IHRC recommends that a “designated centre” should not form part of a prison or the site of a prison, in line with the recommendation of the MHC and the principles contained in ECHR jurisprudence and the UN Principles in relation to the appropriate therapeutic nature of such institutions.

In line with its previous recommendations on the 2002 Bill, the IHRC recommends that resources be made available to ensure that adequate levels of accommodation in specialised secure units in any hospitals or clinics designated as centres of detention under the 2006 Act.

7. Post-Detention Mental Health Facilities

(a) Relevant International Human Rights Law

The importance of the facilities for treatment of a person who has been detained involuntarily in a mental health institution has also been stressed by the CPT. The CPT has found that in a number of countries,

patients whose mental state no longer required them to be detained in a psychiatric establishment nevertheless remained in such establishments, due to a lack of adequate care/accommodation in the outside community. For persons to remain deprived of their liberty as a result of the absence of appropriate external facilities is a highly questionable state of affairs.

(b) Relevant Legislative Provisions

The 2006 Act envisages out-patient care for persons found unfit to be tried
 and that the Review Board may attach conditions for out-patient treatment or supervision on releasing a person who had been found unfit to plead
 or not guilty by reason of insanity.
  In its most recent report on Ireland, the CPT has welcomed the proposed creation of Intensive Care Rehabilitation Units and stated that despite difficulties in creating community-based off-site capacity in the Dublin area, such attempts should not be aborted.

(c) Analysis and Recommendations

As noted above, the CPT has emphasised the importance of out-patient facilities for treatment of a person who has been detained involuntarily in a mental health institution. The IHRC considers that it is appropriate that the Review Board can recommend such out-patient treatment for persons at discharge. In Johnson v. The United Kingdom, the ECtHR stated that this was not an unreasonable measure in such contexts, provided that the person was not penalised for the absence of available rehabilitation facilities. The IHRC emphasises the importance of such out-patient facilities, in line with CPT standards, and that the necessary resources are made available to facilitate the compliance of persons discharged by the Review Board with any conditions in relation to rehabilitation. 

i Recommendation
The IHRC recommends that the necessary resources be made available to facilitate the compliance of persons discharged by the Review Board with any conditions in relation to rehabilitation. 
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