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Background
The purpose of the Bill as set out in the Explanatory Memorandum is to give effect to the provisions of Article 2 of the Additional Protocol to the 1983 Council of Europe Convention on the Transfer of Sentenced Persons.  The objectives of the Convention are set out in its preamble as being to assist in international cooperation in the field of criminal law and to provide the opportunity for persons convicted of a criminal offence to serve their sentences within their own country.  The Convention was ratified by Ireland in 1995 and given effect by the Transfer of Sentences Act 1995 (amended by the Transfer of Sentences (Amendment) Act 1997, see below).  The main purpose of the Council of Europe Convention, as distinct from the Additional Protocol, is to provide for the transfer of sentenced persons who are in custody and is based on the principle of consent to transfer by three parties; namely the sentenced person, the state in which the person has been sentenced, and the state to which the person wishes to be transferred.  The motivation behind the development of this system was to allow for individuals to serve their sentences within their own societies, a goal set out in the preamble to the Council of Europe Convention and one which the Commission broadly supports.

However, the Additional Protocol to the Convention, developed in 1997, deals with two quite separate issues: the deportation of sentenced persons, and the transfer of sentences of persons who have fled from the sentencing country.  The development of the Additional Protocol, and particularly the provisions relating to deportation, has given rise to some concern among human rights groups across Europe as these initiatives appear to be motivated by state security interests rather than humanitarian concern in relation to the family and other rights of sentenced persons, which was the purpose behind the main Convention.  The present Bill does not address the issue of deportation and deals only with the scenario where a person who was sentenced in one state absconds to another state and is therefore not in custody.  However, the Commission is concerned that giving legal effect to this aspect of the Additional Protocol represents a shift of focus from ensuring the effective working of the Council of Europe Convention and the principle of consensual transfer towards an emphasis on inter-state co-operation in the sphere of criminal justice.

Additional Protocol to the Convention and the Relevant Provisions of the Schengen Agreement
Article 2 of the Additional Protocol sets out the rules that apply to the transfer of the execution of a sentence in relation to a person convicted of a criminal offence in one state who has absconded from the sentencing state to his/her state of nationality or origin.  In addition, the Bill will give effect to the provisions of Chapter 5 of the Schengen Agreement, which is linked to the Council of Europe Convention.  Chapter 5 of Title III of the Schengen Agreement states:

“Article 67


The following provisions shall apply between the Contracting Parties who are 
parties to the Council of Europe Convention of 21 March 1983 on the Transfer 
of Sentenced Persons, for the purposes of supplementing that Convention. 


Article 68


1.  The Contracting Party in whose territory a sentence of deprivation of 
liberty or a detention order has been imposed in a judgment which has 
obtained the force of res judicata in respect of a national of another 
Contracting Party who, by escaping to his own country, has avoided the 
execution of that sentence or detention order, may request the latter 
Contracting Party, if the escaped person is in its territory, to take over the 
execution of the sentence or of the detention order.


2. The requested Contracting Party may, at the request of the requesting 
Contracting Party, prior to the arrival of the documents supporting the request 
that the execution of the sentence or of the detention order or part of the 
sentence be taken over, and prior to the decision on that request, take the 
convicted person into police custody or take other measures to ensure that he 
remains in the territory of the requested Contracting Party.


Article 69


The transfer of execution under Article 68 shall not require the consent of the 
person on whom the sentence or the detention order has been imposed.  The 
other provisions of the Council of Europe Convention of 21 March 1983 on 
the Transfer of Sentenced Persons shall apply by analogy.”

Although the issue of persons who have fled to other jurisdictions raises some different issues to the transfer of imprisoned persons, the Commission believes that the over-riding principles underpinning the Council of Europe Convention continue to have resonance and its observations here are aimed at ensuring that the rights of sentenced persons are properly considered within the proposed system of transfer.

The Proposed Bill
The Bill as presented has two main aspects.  First, under the Bill the Minister for Justice Equality and Law Reform (‘the Minister’) will be empowered to request a ‘designated country’ to consent to and arrange for the serving of a sentence in a designated country, where a person has fled to the designated country before any or all of a sentence imposed in Ireland has been served.  A designated country is defined as a country that has ratified, accepted, approved or acceded to the Additional Protocol to the Convention on the Transfer of Sentenced Persons.
  In addition, any country that has ratified the Schengen Convention or a country that has given effect under its laws to Chapter 5 of Title III of the Schengen Convention or Article 2 of the Additional Protocol comes within the definition of a designated country.  In relation to such requests the Bill sets out certain requirements and safeguards.
Secondly, the Bill also provides for the Minister to be able to consent to a request to execute a sentence in Ireland which has been imposed on an Irish citizen or someone who has close ties with the State where that person has fled here.  Where the Minister consents to such a request, the Bill provides that he/she must apply to the High Court for a warrant authorising the arrest of the sentenced person.  The High Court judge must be satisfied that the relevant offence corresponds to an offence under Irish law.

An offence under the law of the sentencing country corresponds to an offence under Irish law where the act or omission constituting the offence under the law of the sentencing country would, if committed in Ireland, constitute an offence under Irish law.  Likewise, an offence under Irish law corresponds to an offence under the law of the sentencing country where the act or omission constituting the offence under Irish law State would, if committed in the sentencing country, constitute an offence under the law of the sentencing country.  The High Court can also issue a warrant for the provisional arrest of a person where the Minister has given his consent and the sentencing State has made a request for the person’s provisional arrest.  Provisional arrest is intended to facilitate the detention of a person prior to the arrival of the documents supporting the request for transfer of the execution of a sentence.
The human rights issues arising in relation to the Bill can, therefore, be separated into two main categories, namely the obligations on the State to protect and guarantee the human rights of persons who might be transferred to other State; and the obligations on the State to ensure the human rights of an Irish person where another country makes a request for the execution of a sentence within Ireland which has been imposed elsewhere.  It should be borne in mind that any action taken by member States to promote and protect human rights above and beyond the standards set out in the treaties and resolutions of the Council of Europe will be consistent with the primary objectives of the organisation.  In that regard, the Commission believes that there are a number of areas in the proposed Bill where the Irish legislation can build on the Convention on the Transfer of Execution of Sentences by introducing additional safeguards consistent with the human rights protections contained in Irish constitutional jurisprudence and under international human rights law.
1
Extraterritorial Duties of the State to Protect the Human Rights of 
Persons in another Jurisdiction 
A general principle of international human rights law is that obligations on states and state authorities extend not only to actions and omissions that take place within the national territory, but, in certain contexts, also to the consequences of transferring a person to another state.  Thus, the European Court of Human Rights has considered the nature of states’ responsibility for the foreseeable consequences of extradition and deportation where transferring a person to another state might expose that persons to a risk of violation of their rights as set out in the European Convention on Human Rights (ECHR).
Many of the issues that have arisen in the context of deportation and extradition cases do not arise in the present context which relates to persons who have voluntarily fled to their country of origin.  In the first instance, persons tried and convicted in Ireland will have enjoyed the guarantees of fair trial and procedure at the domestic level, both under the Irish constitution and under the European Convention on Human Rights, which has been given legal effect at the domestic level in Ireland.  Furthermore, no issue should arise in terms of exposing a person to any penalty that is contrary to the Irish Constitution or to the international human rights treaties to which the State is a party, (such as the death penalty, for example) as might be the case in relation to deportation or extradition.  Similarly, a person in respect of whom the Minister requests a designated country to consent to the execution of a sentence will already be in the receiving State, therefore the issue of exposing the person to danger of unlawful persecution in the receiving State does not generally arise.

Nevertheless, certain other issues may still arise in relation to the terms and conditions of the execution of a sentence in another jurisdiction.  These issues are examined in the following section.
1.1
The Right to Protection from Torture and Inhuman or Degrading 
Treatment 
Article 3 of the ECHR guarantees protection from torture and inhuman or degrading treatment or punishment, not only to all persons within the territory of the Council of Europe, but Article 3 also creates obligations on States parties to protect against foreseeable violations of human rights outside the territory of the State and even beyond Europe.  The extraterritorial application of the rights set out in Article 3 was the central issue in the case of Soering v. United Kingdom
 case where the European Court of Human Rights recognised that a State may be in violation of Article 3 if its actions expose a person to the likelihood of ill-treatment outside the jurisdiction of the Contracting State.  The Court stated:

“The decision of a Contracting State to extradite a fugitive may give rise to an issue under Article 3, and hence engage the responsibility of that State under the Convention, where substantial grounds have been shown for believing that the person concerned, if extradited, faces a real risk of being subjected to torture or to inhuman or degrading treatment or punishment in the requesting country.  The establishment of such responsibility inevitably involves an assessment of the conditions in the requesting country against the standards of Article 3 of the Convention…In so far as any liability under the Convention is or may be incurred, it is liability incurred by the extraditing Contracting State by reason of its having taken action which has as a direct consequence the exposure of an individual to proscribed ill-treatment”.
Therefore Article 3 imposes an obligation on the national authorities, in this case the Minister, to make an assessment of the likely consequences of any transfer to a designated country.  In the present context of persons who wilfully flee to their country of origin, many of the issues that have been raised under Article 3, such as the danger of persecution by state authorities or non-state actors are not engaged.  However, the possibility remains that in serving a sentence in the designated country the person concerned faces a real risk of being subjected to torture, inhuman or degrading treatment in relation to the conditions of detention in the receiving State, therefore obligations on the Irish authorities to prevent foreseeable torture or inhuman degrading treatment or punishment may still arise.
The threshold of what constitutes torture or inhuman or degrading treatment or punishment has been developed by the European Court of Human Rights and also by the European Committee on the Prevention of Torture (CPT).
  The standards set for acceptable conditions of detention by the CPT encompass issues such as overcrowding, sanitation facilities, recreational facilities, visiting regimes, access to medical services and mechanisms for the investigation of complaints within the prison service.  It may be argued in relation to a number of designated countries that conditions of detention under one or more of these headings might be so deficient as to present a real risk that a person imprisoned in that country would be subjected to degrading treatment in contravention of Article 3 of the ECHR.
Clause 5 (1) of the Bill as presently drafted provides for the Minister to make a request to a designated country in respect of a person who has been sentenced to a term of imprisonment in Ireland and who has fled the State before commencement of that sentence or before completion of the sentence.  Clause 5 (2) of the Bill proposes that the Minister shall not make a request under sub-clause 5 (1) of the Bill unless he/she is satisfied of three requirements:

(i) that the person in respect of whom the request is made is a national of the country in question;

(ii) that the order imposing sentence is final; and

(iii) that the term of imprisonment which the person has yet to serve must exceed 6 months (though clause 5 (3) allows for exceptional circumstances where request might also be made in respect of such periods of imprisonment).

The Commission is concerned that a situation might arise under the proposed system whereby the Minister might request the execution of sentence in a State without the consent of the sentenced person where it is known that the conditions of detention are likely to expose the requested person to inhuman or degrading treatment or punishment, or possibly even torture.  Under the ECHR, the State is obliged to consider all the likely consequences of such a request, including not just the safeguards currently included in clause 5.  In cases where there is a clear danger that the condition of detention in the requested state might expose the sentenced person to torture, or inhuman or degrading treatment or punishment, alternative courses of action might be open to the Irish authorities, such as the issuing of a European Arrest Warrant with the intention of the person serving the relevant sentence in Ireland.  The Commission acknowledges that extradition may not always be an option in such cases as many states prohibit the extradition of their own citizens, however the Commission believes that the emphasis on the consent of the sentenced person as to where he or she serves a sentence should be a primary consideration in such circumstances.
Recommendation

The Commission recommends that clause 5 of the Bill be amended to include a provision compelling the Minister not to issue a request for execution of a sentence in another State where there are grounds for believing that conditions of detention in the requested state are seriously deficient and are likely to result in the sentenced person being exposed to conditions constituting torture or inhuman or degrading treatment or punishment.  In this regard the Commission believes that it would be desirable to explicitly require under clause 5 that the Minister shall not issue a request for execution of a sentence where there are reasonable grounds to believe that the terms and conditions under which the person is likely to serve that sentence in the designated country are incompatible with Article 3 of the Convention.
1.2
The Right to Family Life
Article 8 of the ECHR provides that everyone has the right to respect for his or her private and family life, and his or her home and correspondence.  An interference with this right must be in accordance with the law and necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others.

In the case of Boyle and Rice v. United Kingdom
 the Court stated that:

“When assessing the obligations imposed on the Contracting States by Article 8 in relation to prison visits, regard must be had to the ordinary and reasonable requirements of imprisonment and to the resultant degree of discretion which the national authorities must be allowed in regulating a prisoner’s contact with his family”. 

Where a person is apprehended having fled to their country of nationality and that person has a family in Ireland, a question may arise as to the extent to which their right to family life should be taken into consideration when a decision is being made whether to request that they serve their sentence in their country of nationality, or make a request that the person be extradited, or transferred through a European Arrest Warrant back to Ireland.  
The power of the Minister to make a request for the execution of a sentence is a discretionary one and several factors might effect his or her decision in any given case, including, for example, whether an extradition treaty exists between Ireland and the relevant designated country.  The family status and situation of the person should be considered by the Minister as a primary factor in making his or her decision; and that the Bill should make explicit reference to this factor as a guiding principle for the Minister.

Recommendation
Clause 5 of the Bill should be amended to provide that in considering whether to make a request for the execution of a sentence imposed by an Irish court on the national of another country, the Minister should have special regard to the family status and the right to family life of the person subject to the relevant sentence.
2
Duties of the State to Guarantee the Human Rights of Irish Nationals 
convicted in a Designated Country
Clause 6 of the Bill provides that the Minister may consent to a request from a designated country to execute a sentence in Ireland, where a person has fled the designated country before that sentence has been commenced or completed, and sets out five requirements governing the Minister’s decision to accede to such a request or not.  The Minister shall not accede to such a request unless:
(a) the person is an Irish citizen or has, in the Minister’s opinion, close ties with the State;

(b) the order imposing the sentence is final;

(c) the relevant sentence must be at least 6 months (or if the person has fled before completion of the sentence, there must be at least 6 months of the sentence remaining to be served);

(d) the offence of which the person has been convicted must correspond with an offence under Irish law; and

(e) the Minister is of the view, considering all the circumstances, that it is appropriate to consent to the request.

Important additional safeguards are included in clause 7 of the Bill, which provides for judicial scrutiny in the High Court of any decision by the Minister to consent to the execution of a sentence before a warrant can be issued for the arrest of the person subject to the request.  The High Court may only issue a warrant on foot of a valid certificate of the Minister’s consent to execution of the sentence if it also is satisfied that the grounds set out in clause 6 of the Bill have been met.  A person arrested under such a warrant must be brought before the High Court at the earliest possible point.
2.1
Definition of a Corresponding Offence

In accordance with section 3 of the Bill a corresponding offence is an act or omission that would constitute an offence under Irish law and under the law of the designated country.  In its observations on the European Arrest Warrants Bill 2003 the Commission recommended that a corresponding offence must correspond in all its component aspects with an offence under Irish law.
  A similar recommendation may be required here.  If the High Court is to authorise that a person should serve their sentence in Ireland it must be satisfied that all the ingredients of the equivalent offence under Irish law are present to warrant conviction and sentence. 

Recommendation

The Commission recommends that clause 3 of the Bill should be amended to define a corresponding offence as one which would constitute an offence in Irish law and in the law of the designated country in all its components parts.
2.2
Length of Sentence

Clause 9(3) of the Bill provides that where a person is sentenced in a designated country to serve a sentence that is greater than the maximum term of imprisonment to which the person would be liable if he or she were convicted of a corresponding offence in Ireland, the High Court may, upon an application of the Minister commit the person to prison for a period not exceeding the maximum term of imprisonment to which the person would be liable in Ireland.  The Minister is not required under the Bill to make such an application.  Therefore, where the Minister does not make such an application it appears that the High Court will be required to impose the sentence pronounced in the designated country notwithstanding that this sentence may exceed the maximum term that could be imposed for such an offence in Ireland. 

In the view of the Commission, in line the principle of equality before the law, no Irish citizen should be exposed to any sentence which exceeds the maximum term which can be served for the corresponding offence at Irish law.  To allow otherwise would be to create an unnecessary inequality as between persons serving sentences imposed in Ireland and persons serving sentences imposed in another country in respect of a corresponding offence.  The general thrust of clause 9 (3) (and of clause 9 (4) discussed below) suggests that it is not intended that such an inequality should arise and the Commission is of the view that the clause should guarantee against such an inequality.
In this regard the Commission notes that the Transfer of Sentences (Amendment) Act 1997 provides


“The Minister may, in his or her absolute discretion if he or she thinks it 
appropriate to do so, include in an application to the High Court under 
subsection (1) of this section an application that the Court adapt the duration 
of the sentence concerned imposed by the sentencing state concerned to that of 
a sentence prescribed by the law of the State for an offence similar to the 
offence for which the sentence was imposed and, if the Minister does so and 
the sentence concerned imposed by the sentencing state concerned is by its 
duration incompatible with the law of the State, the Court may adapt the 
duration of that sentence as aforesaid.”
Therefore, the principle of equality of sentence has already been eroded in respect of persons sentenced in another state for an equivalent sentence.  As well as violating basic principles of equality, the differential treatment of prisoners sentenced for the same or equivalent offences presents significant difficulties for sentence management within the prison system.  The Commission believes that the principle of equality of treatment for persons convicted of corresponding offences should be strengthened under the proposed legislation.
Recommendation
The Commission recommends that in acceding to request from a designated country to execute a sentence in Ireland, the Minister should direct in all cases that the term of sentences to be served in Ireland should not be longer than the maximum sentences under Irish law in respect of the corresponding offence at Irish law.  In this respect the Commission recommends that the opportunity should be taken in the present Bill to amend section 5 of the Transfer of Sentences Act 1995 (as amended by the Transfer of Sentences (Amendment) Act 1997), removing the discretion of the Minister to request that a sentence imposed in another state should be imposed on a person transferred to Ireland where that sentence is longer the maximum period prescribed for the offence under Irish law.
2.3 Conditions Attached to Sentence

Clause 9 (4) of the Bill provides that any additional element or condition attached to a sentence, other than a condition relating to the term of a sentence, which renders a sentence less favourable than the sentence that would have been imposed in Ireland for the corresponding offence may be severed from the sentence on the direction of the High Court.  Again, consistent with the principle of equality before the law, the Commission is of the view that no person should be subject to conditions of sentence in an Irish prison which would not be imposed by an Irish court.
Recommendation

The Commission recommends that clause 9 (4) be amended to provide that the High Court shall direct that all sentences imposed in a designated country shall be excised of any condition or additional element that would not be imposed by an Irish court in respect of a corresponding offence at Irish law.
2.4 Provisional Arrest

Under clause 8 of the Bill the High Court can issue a warrant for the arrest of any person upon sworn evidence of a member of the Garda Síochána with the consent of the Minister where a request for the provisional arrest of a person has been made on behalf of a sentencing country.  There is no definition within the Bill of what is to constitute a ‘request’ from a designated country.  This contrasts with the mechanism that has been put in place under the European Arrest Warrant Act 2003, where such a warrant must be issued by a judicial authority in the requesting state and must meet certain criteria before any arrest under that Act can be lawfully affected.  Similarly, under section 22 of the Extradition Act 1965, any request from another state for extradition must be accompanied by evidence of the commission of the relevant offence by the subject person.  The Commission is concerned that no such requirement is referred to in the text of the proposed Bill.

A person can be remanded in custody for a maximum period of 18 days pending the production of a certificate by the sentencing country.  The period of 18 days to remand a person in custody upon the request of another State pending the production of the relevant papers seems excessive.  In this context, the Commission notes that section 14 (5) of the European Arrest Warrant Act 2003 provides that where a person is arrested without warrant under that Act, the person must be released after the expiry of a period of 7 days unless the relevant documentation has been presented.
The judgment of the Supreme Court in the case of The People (Attorney General) v. Gilliland
 established that persons awaiting extradition proceedings should have a right to bail on the basis of the same criteria as persons awaiting trial.  While the clause as drafted states that the High Court shall have the same powers of remand in relation to an arrested person in this category as it would in relation to other arrested persons, it makes no reference to the availability of bail for such a person.  Nor does the Bill make explicit reference to any duties on State authorities to inform arrested persons of their rights to professional legal advice and/or the services of translators (though presumably the latter need should not arise in respect of Irish nationals).  The Commission notes that these procedural safeguards are included in the European Arrest Warrant Act 2003 in respect of person brought before the High Court for the execution of Arrest Warrants under that Act.
Recommendation
The Commission recommends that reference be made in the proposed Bill for evidence to be submitted by the requesting state of the commission of the relevant offence by the person subject of the request for transfer.  The Commission further recommends that the period of 18 days for remand of a person before the production of a certificate is required be reduced to a period of 7 days.  The Commission further recommends that explicit reference should be included in the Bill for bail proceedings to be taken by an arrested person who is detained in these circumstances.  Furthermore, the Bill should include reference to the rights of arrested persons to access professional legal advice and the duty on State authorities to inform arrested persons of their rights in this regard.
2.5
Appeal against Conviction and Sentence

In accordance with Section 9(2)(c) the order imposing the sentence in the designated country must be final, before the High Court can authorise that the person serve their sentence in Ireland.  Section 9(5) of the Bill provides that a person who is to serve the sentence imposed on them in a designated country in Ireland is not entitled to bring any appeal in Ireland against the conviction, or the sentence imposed in the sentencing country.

Article 2 of Protocol 7 of the ECHR provides as follows:


“1. Everyone convicted of a criminal offence by a tribunal shall have the right 
to have his conviction or sentence reviewed by a higher tribunal.  The exercise 
of this right, including the grounds on which it may by exercised, shall be 
governed by law.


2. This right may be subject to exceptions in regard to offences of a minor 
character, as prescribed by law, or in cases in which the person concerned was 
tried in the first instance by the highest tribunal or was convicted following an 
appeal against acquittal”.
In the case of Krombach v. France
 the Court noted that in general States parties to the ECHR have a wide margin of discretion to determine how the right in Article 2 of Protocol 7 is to be exercised.  However, the Court noted that any restrictions contained in domestic legislation on the right to review must, by analogy with the right of access to a court embodied in Article 6(1), pursue a legitimate aim and not infringe the very essence of that right.  Article 14(5) of the ICCPR also provides that “Everyone convicted of a crime shall have the right to his conviction and sentence being reviewed by a higher tribunal according to law”.
Questions arise as to whether the Bill effectively guarantees that the convicted person is afforded an independent right to appeal against the conviction or sentence in the sentencing country.  It is not clear what rights of appeal would accrue to a person who does not enjoy an effective right of appeal or review of sentence in the relevant designated country, for example where a person was convicted and sentenced at first instance and then fled the country he or she could be prohibited from appealing the conviction and sentence.  In general this danger might be hypothetical, as the majority of States parties to the Council of Europe Convention are also parties to Protocol 7 to the ECHR, which guarantees the right to appeal.  However, we raise the point here because some Member States have not yet ratified Protocol 7 and a potential difficulty could arise.
Recommendation
The Commission recommends that clause 9 of the Bill be clarified to ensure that the High Court be compelled to examine whether the sentenced person has been afforded an effective right of appeal and/or review of sentence in the relevant designated country before an order can be made directing the execution of the sentence in Ireland.
� The countries that have currently ratified the Additional Protocol are as follows: Austria, Cyprus, Czech Republic, Denmark, Estonia, Finland, Georgia, Hungary, Iceland, Liechtenstein, Lithuania, Luxembourg, Malta, Netherlands, Norway, Poland, Romania, Serbia and Montenegro, Sweden, the Former Yugoslav Republic of Macedonia and Ukraine. 


� Judgment of 7th July 1989.


� For the most recent statement of the CPT’s standards for conditions of detention see Council of Europe document CPT/Inf/E (2003) 1, available at � HYPERLINK "http://www.cpt.coe.int" ��www.cpt.coe.int�.  The CPT standards are increasingly used by the European Court of Human Rights as an authoritative guide as to the prevailing standards of detention which should prevail in the States parties.


� Boyle and Rice v. United Kingdom, judgment of 27th April 1988.


� Clause 6 also provides that the six month rule listed at (c) above can be waived in exceptional circumstances.


� Observations on the European Arrest Warrants Bill 2003, September 2003, at p 9.


� [1985] IR 643.


� Krombach v. France, judgment of 13th February 2001.
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