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AN COIMISIUN UM CHEARTA DUINE
IRISH HUMAN RIGHTS COMMISSION




I. Introduction

1. The Irish Human Rights Commission (IHRC) is Ireland’s National Human Rights Institution, set up by the Irish Government under the Human Rights Commission Acts 2000 and 2001.
 The IHRC has a statutory remit to endeavour to ensure that the human rights of all persons in the State are fully realised and protected in the law and practice of the State. Its functions include keeping under review the adequacy and effectiveness of law and practice with regard to constitutional and international human rights standards deriving from the Irish Constitution and the international treaties to which Ireland is a party.
 The IHRC is mandated to make recommendations to the Government as it deems appropriate in relation to the measures which the IHRC considers should be taken to strengthen, protect and promote human rights in the State.

2. The main objectives of the Criminal Justice (Forensic Evidence and DNA Database System) Bill 2010 (“2010 Bill”) are to replace the existing statutory and common law arrangements governing the taking of bodily samples for forensic testing from suspects for use as evidence in criminal investigations, and to provide for the establishment of a DNA Database System for use by the Garda Síochána as an intelligence source for criminal investigations.
 In addition, the 2010 Bill proposes to implement the DNA-related elements of the EU Council Decision 2008/615/JHA of 23 June 2008.
 
3. Legislative reform that provides for the taking of bodily samples and the creation of DNA profiles for the purposes of the investigation of criminal offences and other purposes, engage important questions of human rights, particularly in relation to the right to bodily integrity, the right to private life and the right to fair trial.
 The European Court of Human Rights (ECtHR) has emphasised the importance of having clear detailed rules that govern the scope and application of measures that allow for the taking of bodily samples and the creation of DNA profiles, as well as minimum safeguards concerning, inter alia, duration, storage, usage, access to third parties, procedures for preserving the integrity and confidentiality of data and procedures for its destruction.
 
4. Adequate and effective safeguards and guarantees are essential to ensure that the laws regulating this area are proportionate and avoid the risk of abuse or arbitrariness.
 While appreciating the important contribution forensic sampling and the availability of a DNA Database can make to crime investigation, the IHRC considers that legislation in this area must find a proportionate balance between the rights of the person who is the source of a DNA profile and the wider societal interest of the prevention of disorder and crime.

5. Following a referral by the Minister for Justice, Equality and Law Reform, under section 8(b) of the Human Rights Commission Act 2000,
 the IHRC published Observations on the General Scheme of the Criminal Justice (Forensic Sampling and Evidence) Bill 2007 in August 2007. In its Observations, the IHRC made a number of recommendations relating to the proposals in the Scheme of the Bill. The IHRC is pleased to note that many of the proposals in the 2010 Bill are in line with the recommendations the IHRC made in respect of the Scheme and welcomes the additional safeguards that have been added. However, the IHRC wishes to highlight a number of outstanding issues in the 2010 Bill where the IHRC considers the Bill should be amended to strengthen the protection of people’s rights and to ensure that Ireland is in line with the highest international human rights standards.

Summary of scope and application of the 2010 Bill and IHRC concerns
The DNA Database Bill 2010 will introduce a DNA Database System which will store people’s DNA profiles. DNA profiles are obtained from bodily samples. Bodily samples may be “intimate” (that is, a sample of blood, pubic hair or urine; a swab from a genital region or body orifice other than the mouth or a dental impression) or “non-intimate” (that is a sample of saliva, hair other than pubic hair, a nail or material found under a nail, a swab from any part of the body including the mouth or a skin impression). 
Under the Bill, if a person is a suspect in a criminal investigation for having committed a serious offence, the Gardaí can require that person to provide a bodily sample for the purposes of the investigation or solely for the purposes of entering a person’s DNA profile in the DNA Database System. If a person refuses to provide a sample, in certain circumstances reasonable force can be used to obtain the sample. Where a person refuses to consent to the taking of an intimate sample, a ‘negative inference’ because of the refusal can be made if the investigation leads to a trial. 
Bodily samples can also be taken from people in prison or from people who have previously been imprisoned for having committed serious offences in certain circumstances. 
“Bodily samples” (e.g. a saliva sample contained on a swab) will be stored for up to 3 years. The DNA profile created from the sample will be stored on the DNA Database System for up to 10 years. This will occur irrespective of whether the person giving the sample is convicted of any offence in relation to the investigation for which the sample was taken. 
Generally, people from whom a bodily sample has been taken request the Garda Commissioner in writing to destroy their bodily samples and to remove their DNA profiles from the DNA Database System. 
In addition to suspects, or offenders, members of the public may also be asked to give bodily samples as ‘volunteers’. A ‘volunteer’ is a person who is requested by the Gardaí to provide a bodily sample for the purpose of an investigation. These samples may also be put into the DNA Database System if the ‘volunteer‘ consents, and can be stored for as long as the investigation or proceedings are ongoing. 

Finally, the 2010 Bill will implement an EU Council Decision (“Prum Council Decision”) which will empower the Director of the Forensic Science Laboratory to allow Forensic Science Laboratories in other EU Member States to search and compare DNA profiles stored on their DNA Databases for the purposes of the investigation of crime. Likewise, the Director of the Forensic Science Laboratory in Ireland will be empowered to search and compare a DNA profile gathered for the purposes of the investigation of a criminal offence with DNA profiles stored in other EU Member States.
The IHRC considers that there are a number of additional safeguards required to ensure the DNA Database System is operated in a proportionate way and to fully protect the right to private life of all people who provide bodily samples under the new legislation. 

Outline Summary of Key IHRC Recommendations:

Scope of the 2010 Bill
A “volunteer” should only be requested to provide a bodily sample where the sample is likely to further the investigation of a specific criminal offence. (Section 27 should be amended accordingly).
People who are designated “volunteers” should not be asked to consent to the retention of their DNA profile on the DNA Database System where this is not necessary for the investigation of a specific criminal offence. (Sections 27(7), (8) and (9) should be removed from the 2010 Bill to ensure this).
In should be specified in the legislation that failure to consent to the provision of a sample by a “volunteer” or in a mass screening should not constitute a reasonable ground for suspecting a person’s involvement in an offence so as to justify the compulsory taking of a sample. (Sections 27 and 28 should be amended accordingly).
Destruction of Samples and Removal of DNA Profiles

The 2010 Bill should provide that except in limited cases, bodily samples and DNA profiles should be destroyed and removed as soon as reasonably possible in circumstances where no proceedings have been instituted against a person, they have been acquitted, the charge has been dismissed or proceedings discontinued. 
The 2010 Bill should provide for a regular review of the necessity of the retention of bodily samples and DNA profiles from “volunteers” where an investigation has been open for a prolonged period of time or where proceedings in relation to an offence stretch over a long period.

Taking of Bodily Samples and Use of Reasonable Force
In authorising the use of reasonable force to take bodily samples the Garda Síochána should be satisfied that reasonable force is justified in all the circumstances. They should have regard to factors including, the seriousness of the circumstances surrounding the commission of the offence; the degree of the individual’s alleged participation; the age, physical and mental health, cultural background and religious beliefs of the person; whether there is a less intrusive way of obtaining evidence and the reasons for a person’s refusal to provide a sample.
The power to take samples solely for the purposes of the entry of a DNA profile on the DNA Database System and not in furtherance of a specific criminal investigation should be removed from the 2010 Bill (section 11). 

Comprehensive training should be provided for all relevant members of the Garda Síochána in the operation of the powers proposed under the 2010 Bill. This training should incorporate relevant international human rights standards.

Negative Inferences 

The proposals in the 2010 Bill in relation to negative inferences to be drawn from an accused person’s failure to consent to the taking of intimate bodily sample should be removed from the 2010 Bill.

If the above recommendation is not accepted, a person should be entitled to have full access to legal advice as a matter of course before they can be requested to consent to the provision of an intimate bodily sample so that they can fully understand the implications of refusal to consent to the provision of intimate bodily samples where negative inference provisions apply. 

Children and Protected Persons

Where it is not possible to ensure the presence of a parent or guardian, the “nominated adult” who is present during the taking of a sample from a child or protected person should be a social worker or other qualified professional who is not a member of the Garda Síochána. (Sections 21 and 22 should be amended accordingly)
Bodily samples and DNA profiles of children and protected persons should be removed and destroyed as soon as reasonably possible in circumstances where no proceedings have been instituted against a person, they have been acquitted, the charge has been dismissed or proceedings discontinued. In the context of children, bodily samples and DNA profiles should always be removed as quickly as possible.
In the case of children aged between 14 and 18 years, inferences should not be drawn from a child’s refusal to give consent to the taking of an intimate sample. If this recommendation is not accepted, a child should have full access to legal advice as a matter of course before a child can be requested to provide an intimate bodily sample in order to fully explain the consequences of a refusal.
International Co-operation

The parts of the 2010 Bill that allow for the search and comparison of DNA profiles amongst EU Member States should not be brought into force until the Irish Government has implemented the EU Council Framework Decision on the protection of personal data in the field of police and judicial cooperation in criminal matters into its domestic law.
II. Scope of the 2010 Bill 
a. Relevant Provisions of the 2010 Bill

Definition of ‘Relevant Offences’

6. The 2010 Bill provides for the taking of bodily samples from persons detained for the investigation of “relevant offences” for the creation of a DNA profile which will be entered on the DNA Database System.
 Relevant offences generally relate to offences against the State, scheduled offences, drug trafficking offences and specified offences which carry a sentence of imprisonment for 5 years or more.

Definition of ‘bodily samples’ and ‘DNA profile’
7. Bodily samples can be “intimate” samples which include a sample of blood, pubic hair or urine, or a swab from a genital region or body orifice other than the mouth or a dental impression. Bodily samples can also be “non-intimate” samples which include saliva, hair other than pubic hair, a nail or material found under a nail, a swab from any part of the body including the mouth or a skin impression. A DNA profile is generated from the bodily sample. A DNA profile will be stored on a DNA Database System which can be used by the Garda Síochána as an intelligence source for criminal investigations and also to assist in the finding of missing persons and unknown persons. A DNA profile is confined to information derived from the non-coding part of DNA which refers to the chromosome regions of a person’s DNA that are not known to provide any functional properties of the person.

Taking of bodily samples from current and former offenders

8. The 2010 Bill provides for the taking of samples from people (including juveniles) who have been convicted of relevant offences and who, before the commencement of the 2010 Bill, are serving a sentence of imprisonment.
 It also provides for the taking of samples from people (including juveniles) who have been convicted for a relevant offence but who are no longer serving a sentence for that offence because it has expired.
 In addition, the 2010 Bill provides for the taking of samples from people who after the commencement of the legislation become subject to the requirements of Part 2 of the Sex Offenders Act 2001.
 In the case of people who have been convicted and served a prison sentence for a relevant offence or a sex offence, a member of the Garda Síochána not below the rank of Superintendent, or a judge of the District Court, must be satisfied that it is appropriate to take a sample from that person having regard to a range of factors. These factors include: the number of relevant or sexual offences for which a person has been convicted, the seriousness of the relevant or sexual offences for which the person has been convicted, the nature of the offence and whether evidence relating to DNA is likely to assist in an investigation, the duration of the sentence of imprisonment, the period that has elapsed since the expiry of the sentence, and the age of the person where he or she was a child when convicted.

“Volunteer” contributions 
9. The 2010 Bill also provides for the taking of bodily samples from what it terms “volunteers”.
 In the case of such “volunteers”, a member of the Garda Síochána may request a person to have a sample taken for the purpose of generating a DNA profile for the investigation of a particular offence or the investigation of a particular incident that may have involved the commission of an offence.
 The volunteer shall be informed that he or she is not obliged to have the sample taken.
 Written informed consent is required to the taking of a sample.
 In addition, separate written informed consent is required to the entry of the profile on the DNA Database System.
 The Explanatory Memorandum of the 2010 Bill states that “in general, profiles generated from samples taken from these volunteers will not be entered in the DNA Database System – the sample will be retained for use in connection with the investigation of the particular offence or incident only”.
 However, under section 27(7) of the 2010 Bill it is open to a member of the Garda Síochána not below the rank of sergeant to inform a “volunteer” the he or she can consent to enter a profile on the DNA Database System. In addition, in the provisions providing for the removal of DNA profiles, the 2010 Bill provides that the Garda Commissioner may request a volunteer’s consent to allow their profile to be retained solely for the purposes of the investigation of a particular offence and to withdraw their consent to the entry of their profile on the DNA Database System.
 
Mass screening
10. The 2010 Bill also provides for the taking of bodily samples for mass screening.
 Mass screening of a class of persons is provided for under the legislation where a member of the Garda Síochána not below the rank of Chief Superintendent is satisfied that mass screening is likely to further the investigation of the offence and is a reasonable and proportionate measure to be taken in the investigation.
 A class of persons for the purposes of mass screening may be determined by reference to the sex, age and kinship of persons, the geographic area where they reside, the “period of time during which the persons did anything or were in any place” and such other matter as a member of the Garda Síochána giving the authorisation considers appropriate.
 Written informed consent is required for the taking of the sample and all persons requested shall be informed that they are not under an obligation to provide the sample.

b. IHRC Analysis

11. The IHRC is of the view that where the Garda Síochána consider it necessary to take a sample from a person who has previously been convicted of a relevant offence and has served his or her prison sentence, in light of the circumstances outlined in section 32(2), the Garda Síochána should be required to apply to a judge of the District Court in order to take such a sample. The IHRC appreciates that there are limited circumstances where the DNA profiles of people who have previously been convicted of a relevant offence and have served their prison sentence may need to be gathered for the purposes of ongoing criminal investigations. However the IHRC considers that there should be judicial oversight of the taking of samples in these circumstances in order to comply with best practice in international human rights law. This is particularly the case where a person is not subject to an investigation for a particular offence, and where he or she has already completed a sentence.

12. In addition, in order for an interference with the right to private life of this kind to be justified, it must have an objective and reasonable justification, it must be in pursuance of a legitimate aim such as the prevention of disorder and crime and the interference should be proportionate to the aim pursued.
 In order to satisfy these criteria, the IHRC considers that where an application is made to a judge of the District Court in these circumstances, he or she should be satisfied on the basis of evidence presented by the Garda Síochána that the bodily sample and DNA profile of the particular person are required for the investigation of a specific offence.
13. The IHRC is concerned that as currently worded, section 27 has the potential to be applied broadly and to allow for the taking of samples from a “volunteer” where there is no causal connection between the giving of a sample and a specific investigation underway.  It is noteworthy that the Law Reform Commission asserted that a volunteer should only be requested to provide a sample where the sample is likely to further the investigation of a specific criminal offence.
 The IHRC considers that section 27 should be amended to limit its scope to circumstances where the Garda Síochána are satisfied that the taking of a sample from a volunteer is likely to further a specific investigation which is underway.

14. The IHRC considers that in order to ensure proportionality in the scope of the DNA database and to minimise the interference with the right to private life that arises where a volunteer has consented to provide a bodily sample, the DNA profile of a volunteer should only be retained for the purposes of the investigation of the specific offence for which the sample is provided and should not be entered on the general DNA Database System. As mentioned above, an interference with the right to private life must be in pursuance of a legitimate aim and the interference should be proportionate to the aim pursued. It is unclear what legitimate aim is being pursued by providing the Garda Síochána with the option of requesting a “volunteer” to consent to the entry of their profile to the general DNA Database System where they are not suspected of having committed a relevant offence and they are not subject to police investigation. The IHRC considers that as currently worded this option may considerably broaden the scope of persons who will have their DNA profile entered on the DNA Database System in an unnecessary and disproportionate manner that is not in keeping with the primary purposes of the DNA Database as set out in the Bill.  
15. The IHRC considers that in line with the Law Reform Commission’s recommendation, failure to consent to the provision of a sample by a person classified within the legislation as a “volunteer” should be explicitly precluded from constituting a reasonable ground for suspecting a person’s involvement in an offence so as to justify the compulsory taking of a sample.
 In addition, the IHRC wishes to reiterate its recommendation made in respect of the Scheme of the Bill that before consent is given, volunteers and persons involved in a mass screening should have the opportunity to communicate or attempt to communicate with a legal practitioner.
 In the event that a person does not wish to communicate with a legal practitioner or is not in a position to do so, access to full information relating to the giving of a sample, its use, retention and removal should be provided in the form of a leaflet to ensure full and informed consent.
 

c. Recommendations
16. Section 32 should be amended to provide that a sample can only be taken from a person who has previously been convicted of a relevant offence and has served a prison sentence, where an application has been made to the District Court by the Garda Síochána and that the judge is satisfied that it is necessary and proportionate to take such as sample.

17. In line with the above recommendation, section 32 should be amended to provide that where an application is made to a judge of the District Court in these circumstances, he or she should be satisfied on the basis of evidence presented by the Garda Síochána that the bodily sample and DNA profile of the particular person are required for the investigation of a specific offence.

18. Section 27 of the 2010 Bill should be amended to provide that a “volunteer” should only be requested to provide a bodily sample where a member of the Garda Síochána, not below the rank of Superintendent, is satisfied that the sample is likely to further the investigation of a specific criminal offence.

19. Sections 27(7), (8) and (9) should be removed from the 2010 Bill to ensure that people who are designated “volunteers” are not requested to consent to the retention of their DNA profile on the DNA Database System where this is not necessary for the investigation of the specific offence for which their bodily sample was requested.
20. Sections 27 and 28 should be amended to explicitly provide that failure to consent to the provision of a sample by a “volunteer” or in a mass screening should not constitute a reasonable ground for suspecting a person’s involvement in an offence so as to justify the compulsory taking of a sample. 
21. Sections 27 and 28 should be amended or the code of practice relating to the operation of these sections should stipulate that “volunteers” and persons involved in a mass screening should have the opportunity to consider their consent to the provision of a sample and whether they would like to communicate with a legal practitioner before providing a sample. Where this is not possible or feasible full information in writing should be provided to them.

III. Defined Purposes of the DNA Database

a. Relevant Provisions of the 2010 Bill 

22. Section 57 defines the purposes of the DNA Database System to include the investigation of criminal offences, the finding or identification of missing persons, and of seriously ill or seriously injured persons who are unable to indicate their identity, or the identification of unknown deceased persons. Section 57(2) sets out in specific terms the particular purposes for which the DNA Database can be used.

b. IHRC Analysis 
23. The IHRC welcomes the detailed definition of the purposes of the DNA Database in the 2010 Bill, which in its level of specification is in line with the recommendations made by the IHRC in respect of the 2007 Scheme of the Bill.

IV. Destruction of Samples and Removal of DNA Profiles
a. Relevant Provisions of the 2010 Bill 

24. Part 10 of the 2010 Bill provides for the destruction of samples and the removal of DNA profiles for the different categories of persons from whom samples can be taken. The Bill provides for a system where a person can apply to the Garda Commissioner to have their sample or profile destroyed or removed, as well as for a default destruction period for certain samples and profiles where a period of time has lapsed since a sample has been gathered or a DNA profile created and entered in the DNA Database System. 

Applications for the removal of bodily samples or DNA profiles

25. Where a sample has been taken from a person detained for the investigation of a relevant offence, or from a person who is serving a sentence for a relevant offence or a person who has already served a sentence, he or she can apply to the Garda Commissioner to have their sample destroyed and their profile removed from the DNA Database System. An application for removal and destruction can be made where proceedings are not instituted within 12 months from the taking of the sample, or have been instituted but the person has been acquitted, the charges have been dismissed, or the proceedings for the relevant offence have been discontinued and in other exceptional circumstances.
 If the person is a child or protected person, a parent or guardian of the child can make the application on their behalf.

26. In considering whether to allow the application, the Garda Commissioner is entitled to have regard to a number of circumstances including, whether the Garda Síochána still has reasonable suspicions concerning the applicant’s involvement in that offence; the seriousness of the offence in connection with which the sample was taken; the age of the applicant at the time when the sample was taken and whether it is appropriate in all the circumstances to grant the application.
 The Commissioner is required to inform the applicant in writing of the determination and the reasons for it and the date on which it was made.
 Where the Commissioner refuses to grant the application, the applicant may, within a period of 12 weeks from the date of the determination, appeal that decision to the District Court.

27. Where “volunteers” or persons who provide samples as part of mass screening request in writing for their sample or profile to be destroyed it will be destroyed in not more than 2 months after the request. Similarly, where a volunteer requests that their profile be removed from the DNA Database System, it shall be removed not more than 2 months after the request.
 Section 82(4) provides that where a DNA profile of a “volunteer” following their consent is entered in the DNA Database, the Garda Commissioner may request the volunteer to consent to the removal of the DNA profile from the Database and to consent to its retention solely for the investigation of a particular offence.

Default periods for the removal of bodily samples or DNA profiles

28. The 2010 Bill provides for different default periods for the removal or destruction of bodily samples and DNA profiles as follows: 
· In the case of intimate and non-intimate bodily samples taken from persons under sections 11, 12 and 13 (“suspects”), 30 (“offender”), 31 (“child offender”) or 33 (“former offender”), the default destruction period is 3 years.
 
· In the case of DNA profiles taken from persons under sections 11, 12 and 13 (“suspects”), 30 (“offender”) or 31 (“child offender”) the default destruction period is 10 years for adults and 5 years for children and protected persons where proceedings are not instituted against a person in that period.
 
· Where proceedings are instituted and the person is acquitted of the relevant offence, the charge against the person is dismissed under section 4E of the Criminal Procedure Act 1967, or the proceedings for the relevant offence are discontinued, the default destruction period for a bodily sample is 3 years and for a DNA profile is 5 years in the case of children and protected persons, and 10 years in the case of adults.
 
· Where the person’s conviction is quashed or where a conviction is declared a miscarriage of justice, the sample or DNA profile shall be removed within 2 months of these decisions.

29. Section 80 of the 2010 Bill stipulates that the provisions relating to an application to the Garda Commissioner for the destruction of bodily samples or the removal of a DNA profile, and the default period provisions will not apply where a person has absconded or cannot be found, where proceedings for a separate relevant offence are taken against the person, and where the person is convicted of another relevant offence or a sexual offence.
 It appears that in such cases that there is no default period for the destruction of samples and the removal of profiles and that the profiles of such persons can be retained indefinitely.  

30. Section 88 provides that following an application by the Garda Commissioner to a Judge of the District Court, the Judge can order that a bodily sample or a DNA profile should not be removed or destroyed where he or she is satisfied that there is good reason for such a finding. Notice in writing should be provided to the person from whom the sample concerned was taken and an order for retention of their profile on the database shall not be made unless that person has had a reasonable opportunity to be heard.
 

31. For “volunteers”, the sample or profile shall be destroyed and removed not more than 2 months after the investigation of the offence in relation to which the sample was taken is completed or any proceedings in respect of that offence are determined whichever is later.
 The member of the Garda Síochána in charge of the investigation shall decide when an investigation is completed.
 However, Section 82(10) provides that where a DNA profile for a “volunteer” following their consent is entered in the DNA Database System, the profile shall not be removed from the system unless the person makes a request to have it removed and following such a request the profile will be removed as soon as practicable. Therefore, it appears that there is no default removal period for a DNA profile when a volunteer has consented to its entry into the DNA Database System.
32. In the case of mass screening, the sample or profile shall be destroyed and removed not more than 2 months after the investigation of the offence in relation to which the sample was taken is completed or any proceedings in respect of that offence are determined whichever is later.

b. IHRC Analysis

33. The IHRC welcomes the extension of time period within which an appeal against a negative decision by the Garda Commissioner’s refusal to remove a DNA profile can be taken, which is in line with the recommendations made by the IHRC in respect of the Scheme.
 In addition, the IHRC welcomes the provisions that require the Garda Commissioner to provide reasons for his or her decision in relation to an application for removal of a DNA profile which is in line with the IHRC recommendations on the Scheme.

34. In its Observations on the Scheme, the IHRC stated that removal and destruction of a suspect’s sample and profile should occur as soon as practicable once proceedings have been instituted where persons have been acquitted or discharged, or the proceedings have been discontinued.
 The IHRC recalls the Council of Europe Committee of Ministers Recommendation 92(1) which provides that the results of DNA analysis should be deleted when it is no longer necessary to keep such information for the purposes for which it was gathered.
 As stated by the ECtHR, “[t]he core principles of data protection require the retention of data to be proportionate in relation to the purpose of collection and insist on limited periods of storage”.
  It is noteworthy that in its report on this issue, the Law Reform Commission recommended that DNA profiles of suspects should be removed from the database following 12 months where proceedings have not been instituted against the person, or where proceedings have been instituted but the person has been acquitted or discharged or the proceedings are discontinued.
 It has been reported that the Data Protection Commissioner has stated that DNA profiles of suspects should be removed immediately where they are not subsequently charged or where they are acquitted of a criminal offence.

35. The IHRC welcomes the provisions of the Bill that allow for the destruction of samples and profiles within 2 months where a conviction is quashed or there has been a finding of a miscarriage of justice. However, the IHRC is concerned at the length of time which a persons bodily sample and DNA profile will be retained  where proceedings are not instituted against the person within the default period, where they are acquitted of the offence, where the charge against the person is dismissed or where the proceedings for the relevant offence are discontinued.  The default period in the 2010 Bill for the destruction of a bodily sample is 3 years. The period for the removal of the DNA profile of an adult is 10 years and 5 years in the case of children and protected persons. The IHRC acknowledges that a person can apply to have their sample and profile removed and in some instances there may be limited cases where the retention of a sample or profile may be necessary for prolonged periods of time for the further investigation of criminal offences. However, it is concerned that bodily samples, and particularly DNA profiles, may be retained for very significant periods of time, up to 10 years in the case of adults under the current legislative proposal. The IHRC considers that the default retention periods proposed in respect of bodily samples and DNA profiles are too long. The IHRC reiterates its recommendation that, except in specified limited cases, samples and profiles should be destroyed and removed as soon as reasonably possible where it has been decided not to institute proceedings against a person, where a person has been acquitted of the offence charged, where the charge against the person is dismissed for insufficient evidence or where the proceedings are discontinued.

36. In relation to the retention of samples from people who are designated as “volunteers” under the Bill, the IHRC is concerned that the period for retention of their bodily sample and profile is undefined. Where an investigation or proceedings take a long period of time, people who are not suspected of a relevant offence will continue to have their bodily sample and/or profile retained for an undefined period of time including on the DNA Database where consent has been given by the “volunteer” in this regard. While the IHRC acknowledges that a person can apply to have his or her profile removed from the DNA Database, the IHRC is concerned that where a “volunteer” is not vigilant in this regard, his or her profile could be retained for a prolonged period. 
37. Finally, the IHRC is concerned that there is no default removal period where a “volunteer” consents to the entry of his or her profile into the DNA Database System and that such removal will only take place at the specific request of the volunteer. The IHRC considers that the obligation rests with the State authorities rather than with people who volunteer a sample to ensure that the DNA profiles of people who are not suspected of a criminal offence are not stored for prolonged periods of time where this is not necessary for the investigation of crime.  
c. Recommendations

38. The IHRC recommends that the 2010 Bill should be amended to provide that, except in limited cases, bodily samples and DNA profiles should be destroyed and removed as soon as reasonably possible where it has been decided not to institute proceedings against a person, where a person has been acquitted of the offence charged, where the charge against the person is dismissed for insufficient evidence or where the proceedings are discontinued.
39. The IHRC recommends that the 2010 Bill should be amended to provide for a regular review of the necessity of the retention of samples and profiles from “volunteers” where an investigation has been open for a prolonged period of time or where proceedings in relation to an offence stretch over a long period of time.
40. In line with the recommendation in paragraph 19 above, the IHRC considers that people who have agreed to act as “volunteers” should not be requested to consent to the entry of their DNA profile on the general DNA Database System. Therefore, the IHRC recommends the removal of sections 82(4) and 82(10) of the 2010 Bill to ensure consistency with this recommendation. 
V. Oversight of the DNA Database System
a. Relevant Provisions of the 2010 Bill

Powers of the DNA Database System Oversight Committee

41. Section 68 of the 2010 Bill provides for the establishment of a DNA Database System Oversight Committee which shall be independent in the performance of its functions. The overall function of the Committee shall be to oversee the management and operation of the DNA Database System for the purposes of maintaining the integrity and security of the system.
 In particular, the Committee shall oversee the operations, practices and procedures of the Eolaíocht Fhóiréinseach Éireann (EFÉ) (formerly the Forensic Science Laboratory) in its handling, transmission, storage and destruction of samples and profiles. In the performance of its functions, the Committee shall be empowered to make recommendations as it considers appropriate to the Minister for Justice and Director of the EFÉ.
 The Committee is empowered to review any matter relating to the management and operation of the DNA Database System.
 If requested by the Minister for Justice, the Committee shall be required to undertake a review and shall submit a report in writing to the Minister for Justice.
 As soon as practicable the Minister shall cause of copy of the report to be placed before the Houses of the Oireachtas. The Minister may omit from the report any matter that would be prejudicial to the security of the DNA Database System, the security of the State or the investigation of criminal offence or may infringe the constitutional rights of any person.
 In addition, the Committee shall produce an annual report at the end of each year.
Membership of the DNA Database System Oversight Committee

42. Schedule 2 of the 2010 Bill provides that membership of the Committee shall comprise 6 members with a chairperson and five ordinary members. The Director the EFÉ shall be an ex officio member. The Chairperson and ordinary members shall be appointed by the Minister for Justice. The Chairperson shall be a judge or former judge of the High Court or the Circuit Court. One ordinary member of the Committee shall be a member of staff of the Data Protection Commissioner nominated for appointment to the Committee by the Data Protection Commissioner. When appointing the members of the Committee the Minister shall have regard to the desirability of their having obtained qualifications, experience or expertise in science, human rights or any other field which the Minister considers appropriate having regard to the functions of the Committee.
 
b. IHRC Analysis

43. The IHRC welcomes the provisions of the 2010 Bill which empower the DNA Database System Oversight Committee to undertake a review at its own initiative of the operation of the EFÉ and which require the Minister for Justice to place the report of the Committee before the Houses of the Oireachtas as soon as practicable. These provisions are in line with the recommendations made by the IHRC in respect of the Scheme of the Bill.
 

44. In its Observations on the Scheme, the IHRC recommended that the appointment of the members of the Oversight Committee must have regard to the knowledge and experience that would be of assistance to the Committee in the performance of its functions and that the Committee should also include a representative of a human rights organisation.
 The IHRC welcomes the requirement that the Minister for Justice should have regard to the desirability of members of the Committee having experience or expertise in science and human rights. However, in line with the recommendation of the Law Reform Commission and the recommendation the IHRC made in relation to the Scheme of the Bill, the IHRC considers that this element of the Bill should be strengthened. In light of the serious human rights implications which may arise in relation to the retention of a person’s DNA profile or bodily sample, it is imperative that the Committee includes a person with human rights expertise. The IHRC considers that the Minister should be required to appoint at least one member of the Committee with human rights expertise.
 

c. Recommendations

45. The IHRC recommends that Schedule 2 of the 2010 Bill should be amended to provide that the Minister is required to appoint at least one member of the Committee with human rights expertise.  
VI. Taking of Bodily Samples

a. Relevant Provisions of the 2010 Bill

General safeguards

46. The 2010 Bill provides for a number of general safeguards in relation to the taking of samples in Garda custody or in a place of detention depending on the category of person from whom the samples are to be taken. For example, only a medical practitioner, dentist or nurse can take intimate samples.
 In the case of non-intimate samples an “authorised person” who is a member of the Garda Síochána appointed by a Superintendent or a member of staff of a place of detention.
 In so far as practicable, a sample shall be taken by a person who is the same sex as the person from whom the sample is being taken.
 Section 109 of the 2010 Bill provides that a sample shall be taken from a person in circumstances affording reasonable privacy to the person, a sample shall not be taken from a person in the presence or view of a person whose presence is not necessary for the purposes of the taking of the sample and the person shall not be subject to questioning during the taking of a sample. In addition, section 109(2) clarifies that nothing in the 2010 Bill authorises the taking of a sample from a person in a cruel, inhuman or degrading manner. 
47. Section 110 provides that the Minister for Justice shall make regulations governing the taking of samples, in particular governing the manner in which samples are taken and the persons and number of persons that may be present when samples are taken. Section 111 requires the Garda Commissioner, in consultation with the Director of ÉFE, to prepare a draft code of practice for submission to the Minister for the purposes of providing practical guidance as to the procedures regarding the taking of samples.  
Taking of bodily samples
48. Section 11 provides for the taking of samples where a person is detained under sections 9(a)-(d) for the purpose of generating a DNA profile for entry in the reference index of the DNA Database System – the sample is not taken for evidential purposes. Section 2(3)(a) provides that subject to section 46(5) references in section 11 to a sample means a sample of hair other than pubic hair of the person or a swab from the mouth of the person. The consent of the person is not required under this section to the taking of a sample.  However, the person is required to be informed of various matters before the sample is taken including, (where applicable) that reasonable force may be used in the event that he or she fails to consent to the taking of a sample. 
49. Section 12 provides for the taking of intimate samples for the purposes of the investigation of the relevant offence in respect of which the person is detained. A sample of this kind can only be taken where a member of the Garda Síochána authorises it and appropriate written consent has been given by the detained person. Before the detained person is requested to consent he or she must be informed of various matters including the consequences of the negative inference provision contained in section 19.
50. Section 13 provides for the taking of non-intimate samples for the purposes of the investigation of the relevant offence in respect of which the person is detained. Unlike in the case of intimate samples, the consent of the person is not required to the taking of a non-intimate sample. The person is required to be informed of various matters before the taking of the sample, including that reasonable force may be used in the event that he or she fails to allow the sample to be taken. 

Use of Reasonable Force for the taking of bodily samples

51. The 2010 Bill provides that “reasonable force” can be used against a person who refuses to allow the taking of a “sample”
 under section 11 of the 2010 Bill. Reasonable force can be used for the taking of a non-intimate bodily sample under section 13.
 A member of the Garda Síochána is required to inform the person of his or her intention to use reasonable force and that an authorisation has been given to do so by a Garda not below the rank of superintendent.
 The taking of a sample where reasonable force is used shall be video-recorded.

b. IHRC Analysis
52. The IHRC welcomes the additional safeguards provided in section 109 of the 2010 Bill which clearly reflect the recommendations made by the IHRC in respect of the Scheme of the Bill.
 
53. The IHRC also welcomes section 111 which requires the Garda Commissioner to draft a code of practice to govern the taking of samples. However, the IHRC reiterates the recommendation that it made in relation to the Scheme of the Bill, that the 2010 Bill should stipulate that the code of practice should be developed with due regard to international best practice and international human rights standards.
 In its policy statement Human Rights Compliance of An Garda Síochána the IHRC recommended that detailed and accessible human rights based codes of practice in relation to the operation of Garda powers is an important aspect of ensuring that adequate and effective safeguards are complied with in practice.
 In line with this position, the IHRC further considers that effective compliance measures should be incorporated into a code of practice regulating the performance of functions under the 2010 Bill and where appropriate, a breach of the code of practice should invoke disciplinary action. Finally, the IHRC considers consultation in relation to the code of practice should be required to take place between the Garda Commissioner and the IHRC.
 
54. The IHRC welcomes the provisions which require the taking of a sample to be video recorded where reasonable force is being used in the taking of samples. However, in line with its recommendation on the Scheme of the Bill, the IHRC considers that the taking of bodily samples should be video recorded in all circumstances unless the person objects to the video recording.
 The IHRC considers that this type of safeguard is beneficial both to the person from whom the sample is being taken, as well as members of the Garda Síochána or other authorised persons taking the sample as it acts as a safeguard against ill-treatment, and as a record that demonstrates the integrity of the process of taking samples.
55. In relation to the use of reasonable force, the IHRC wishes to emphasise the principle that force should only be used by members of the Garda Síochána where it is strictly necessary, and if so, only to the extent required for the performance of their duties. In particular, where persons suspected of having committed a crime are in detention, the use of force should only occur in exceptional circumstances.
 In its recommendations on the Scheme, the IHRC stated that the Garda authorising the use of force should be satisfied that it is justified in all the circumstances having regard to the following factors:
· The seriousness of the circumstances surrounding the commission of the relevant offence and the gravity of the relevant offence; 
· The degree of the individual’s alleged participation in the commission of the relevant offence;
· The age, physical and mental health, cultural background and religious beliefs of the person, to the extent that they are known;
· Whether there is a less intrusive but reasonably practical way of obtaining evidence tending to confirm or disprove that the person committed the relevant offence;
· If the person gives reasons for refusing consent – the reasons for refusing. 
56. The IHRC notes that under section 11 it is proposed that a “sample” of hair or a swab from the mouth of the person can be taken solely for the purposes of the entry of a DNA profile on the DNA Database System and not in furtherance of a specific criminal investigation. Section 11 authorises the use of reasonable force to obtain a sample under that section. The IHRC recalls that in accordance with the jurisprudence of the ECtHR in order for an interference with the right to private life of this kind to be justified, the interference must be in pursuance of a legitimate aim, such as the prevention of disorder and crime, and should be proportionate to the aim pursued.
 The IHRC considers that the power to take bodily samples solely for the purposes of the entry of a DNA profile on the DNA Database System is too broadly drawn and that it may be applied in a disproportionate and arbitrary manner. The IHRC recommends the removal of the power proposed under section 11 of the 2010 Bill, and that the taking of bodily samples should only be authorised for the investigation of specific criminal offences as per sections 12 and 13 of the 2010 Bill.
57. Finally, the IHRC wishes to stress the importance of the providing all members of the Garda Síochána and other authorised persons who will be involved in the process of taking samples with adequate and ongoing training in the performance of their functions under the proposed legislation.
 Such training should be carried out in conjunction with the code of practice and should incorporate human rights standards and soft law norms of relevance. The IHRC notes the views expressed by the Law Reform Commission that ordinary Gardaí who may be the first to arrive at a crime scene should be given appropriate training in the basic principles of DNA evidence.
 Continuing Professional Development Training courses are also necessary to maintain an appropriate level of DNA awareness amongst members of the Garda Síochána.
 As noted by the Law Reform Commission, DNA evidence is only as good as the persons who collect, analyse and present the information in Court.
 In light of the high value which is often given to DNA evidence, stringent practices for taking, storage and analysis of such evidence must be in place to avoid potential miscarriages of justice. 
c. Recommendations

58. The IHRC recommends that the 2010 Bill should specify that the Code of Practice to be drafted in accordance with section 111 should be developed with due regard to international best practice and international human rights standards and that consultation in relation to the code of practice should be required to take place between the Garda Commissioner and the IHRC, the Data Protection Commissioner and other relevant bodies.
59. The IHRC recommends that the relevant sections of the 2010 Bill should be amended to require that the taking of bodily samples should be video recorded as a matter of course in all circumstances unless the person objects to the video recording.
60. The IHRC reiterates its recommendation that the principles outlined above under paragraph 55 in relation to the use of reasonable force should be more fully incorporated into the provisions of the 2010 Bill as well as any code of practice or regulations in this area.
61. The IHRC recommends that section 11 should be removed from the 2010 Bill.
62. The IHRC recommends that the coming into operation of the 2010 Bill should be accompanied by comprehensive training for all relevant members of the Garda Síochána. Training should encompass basic training for all members who first arrive at a crime scene and should include continuing professional development training courses in order to maintain a high level of awareness of the appropriate operation of these legislative powers.
VII. Negative Inference Provisions

a. Relevant Provisions of the 2010 Bill

63. Section 19 of the 2010 Bill provides that in any proceedings against a person for an offence evidence is given that the accused refused, without reasonable cause, to give consent to the taking of an intimate bodily sample, negative inferences may be drawn and the refusal may, on the basis of such inferences, be treated as, or as being capable of amounting to corroboration of any evidence in relation to which the refusal is material. A person shall not be convicted of an offence solely or mainly on an inference drawn from a refusal to provide an intimate bodily sample. 
64. Section 19(5) provides that the provision relating to negative inferences shall not apply to a protected person, a person who has not attained the age of 14 years, or, in a case where a parent or guardian of the child has refused consent to the taking of the sample, unless a judge has ordered the taking of a sample under section 17(6). Negative inferences shall not have effect unless the person concerned has been informed in ordinary language that his or her consent is necessary and if it is not given, what the effect of a refusal by the person might be.
 The person should be afforded a “reasonable opportunity” to consult a solicitor before such refusal occurs.

b. IHRC Analysis
65. The right against self-incrimination lies at the heart of the concept of a fair procedure under Article 6 of the ECHR.
 The European Court of Human Rights has held that the right not to incriminate oneself is primarily concerned with respecting the will of an accused person to remain silent, it does not extend to the use in criminal proceedings of material which may be obtained from the accused through the use of compulsory powers, but which has an existence independent of the will of the suspect such as, inter alia, breath, blood, urine, hair or voice samples and bodily tissue for the purpose of DNA testing.
 
66. The Council of Europe Committee for the Prevention of Torture (CPT) which monitors the European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment, has continually stressed the vital importance of the right to access to a lawyer being guaranteed from the very outset of custody.
 The CPT has stated this extends in principle to being entitled to have a lawyer present during any interrogation conducted by the police.
 In the case of Salduz v. Turkey the ECtHR found that in order for the right to a fair trial to remain sufficiently “practical and effective”, Article 6(1) requires that, as a rule, access to a lawyer should be provided from the first interrogation of a suspect by the police, unless it is demonstrated in the light of the particular circumstances of each case that there are compelling reasons to restrict this right.
 Even where compelling reasons may exceptionally justify denial of access to a lawyer, the ECtHR observed that such restriction must not unduly prejudice the rights of the accused under Article 6.
 
67. In its Observations on the Scheme of the Bill the IHRC observed that the significance of consent to the taking of an intimate bodily sample is undermined by negative inference provisions.
 In making the decision whether to consent or refuse to the taking of a sample, a person may consider not only the impact of this procedure on their right to bodily integrity and privilege against self-incrimination, but also the private life concerns relating to the retention of their DNA sample for a prolonged period of time. The IHRC considers that valid reasons may exist where a person is reluctant to provide an intimate bodily sample for the creation of a DNA profile that do not arise in relation to other forms of potentially incriminating evidence.
 Therefore, the IHRC considers that a person’s capacity to provide real consent should not be influenced by the possibility that negative consequences will flow from his or her refusal to give consent. In line with its recommendation on the Scheme of the Bill, the IHRC reiterates its position that inferences should not be drawn from a person’s refusal to give consent to the taking of an intimate sample.

c. Recommendation
68. The IHRC recommends that the proposals in the 2010 Bill in relation to negative inferences to be drawn from an accused person’s failure to consent to the taking of intimate bodily samples should be removed from the 2010 Bill. 
69. If the above recommendation is not accepted, the IHRC considers that a person should be given full access to legal advice as a matter of course when they have been requested to consent to the provision of an intimate bodily sample so that their legal advisor can fully explain the implications of refusal to consent to the provision of intimate bodily samples where negative inference provisions apply. 
VIII. Provisions relating to Children and Protected Persons

a. Relevant Provisions of the 2010 Bill

Taking of samples
70. Sections 21 and 22 provide for the taking of samples from protected persons and children who are arrested in connection with a relevant offence. Protected persons are defined as persons who by reason of mental or physical disability lack the capacity to understand the general nature and effect of the taking of a sample or lack the capacity to indicate whether or not they consent to the taking of samples.
  
71. The appropriate consent of a parent or guardian is required for the taking of an intimate sample from a protected person or a child under 14 years.
 Where a child is 14 years and older, the consent of the child is also required. Where, as a result of different factors, appropriate consent cannot be attained from a parent or guardian, the Garda Síochána is required to apply to a judge of the District Court who considers whether it is appropriate for a sample to be taken having regard to a range of factors including the age of the child, whether it is in the interests of justice, the reasons for refusing consent, the best interests of the child and the interests of the victim of the offence.

72. The presence of a parent or guardian of the child or protected person is required during the taking of an intimate bodily sample, except where the parent or guardian is the victim of the alleged offence, or has also been arrested in respect of that offence among other exceptions.
 In the absence of a parent or guardian, or where they have been excluded or removed under the legislation, the Garda Síochána can take a bodily sample in the presence of another “nominated” adult who is not a member of the Garda Síochána. In so far as practicable, the nominated adult shall be the same sex as the child or the protected person.
 In the case of protected persons, the person taking the sample shall have experience of dealing with persons who have physical or mental disabilities and shall be of the same sex as the protected person and should have experience in working with persons with physical and mental disabilities. 
73. Information that relates to the taking of intimate and non-intimate bodily samples under sections 12 and 13 shall be given in a manner and at a level appropriate to the understanding of the person.

Retention of samples and DNA profiles of children and protected persons
74. As outlined above, the 2010 Bill provides that in the case of intimate and non-intimate bodily samples the default destruction period is three years including for children and protected persons.
 In the case of DNA profiles the default destruction period is 5 years for children and protected persons. Where a conviction is quashed or where a conviction is declared a miscarriage of justice, the sample or DNA profile shall be removed within 2 months of these decisions.

Use of reasonable force in the taking of samples

75. The use of reasonable force for the taking of a non-intimate sample can occur where a child has attained 12 years or more or where the Garda Síochána wish to take a non-intimate sample from a protected person.
 A sample shall only be taken with reasonable force in the presence of a parent or guardian or other appropriate adult relative or person named by the child or protected person. Where such a person is not available or has been excluded by the Garda Síochána, a sample shall be taken in the presence of a nominated adult who is not a member of the Garda Síochána.
 
Negative inference provisions

76. The negative inference provision applies to children who have reached the age of 14 years and more. Where a judge of the District Court orders a sample to be taken in accordance with section 17(6) and the child refuses to comply with that order, the negative inference provision shall also apply. 

b. IHRC Analysis

77. In the case of S and Marper v. United Kingdom the ECtHR stated that in accordance with Article 40 of the UN Convention on the Rights of the Child the special position of minors in the criminal justice sphere should be emphasised and in particular the protection of their privacy at criminal trials.
 The ECtHR noted that particular attention should be paid to the protection of juveniles from any detriment that may result from the retention by the authorities of their private data following acquittals of a criminal offence.
 The ECtHR endorsed the views of the Nuffield Council as to the impact on young persons of the indefinite retention of their DNA material and which had led in the United Kingdom to the over-representation in the database of young persons and ethnic minorities who have not been convicted of a criminal offence.

78. The IHRC welcomes many of the general safeguards that are now provided for in the 2010 Bill in relation to the taking of samples from children and protected persons which are in line with many of the recommendations made by the IHRC in respect of the Scheme.
 The IHRC considers that where it is not possible due to a variety of factors to ensure the attendance of a parent or guardian, the nominated adult who is present during the taking of the sample should be a qualified social worker or other qualified professional who is not a member of the Garda Síochána and who has specific experience in working with children and protected persons as appropriate.  
79. The IHRC is concerned that the length of time for which the DNA profile of a child or protected person can be retained on the DNA database is five years. In line with the jurisprudence of the European Court of Human Rights, the IHRC considers that children and protected persons should be protected from any detrimental impact that may result from the authorities collecting and storing their private data. The IHRC reiterates its recommendation that, except in limited cases, samples and profiles should be destroyed and removed as soon as reasonably possible where it has been decided not to institute proceedings against a child or protected person, where the child or protected person has been acquitted of the offence charged, where the charge against the child or protected person is dismissed for insufficient evidence or where the proceedings are discontinued.

80. In line with the concerns outlined above in relation to negative inferences to be drawn from failure to consent to the taking of an intimate bodily sample, the IHRC is particularly concerned at the proposed application of negative inference provisions to children who have reached the age of 14 years and older. In light of the complexity of negative inference provisions, children of that age may not have the level of maturity and understanding required to fully understand the implications of their refusal to consent to the taking of an intimate bodily sample, regardless of the level of language used to describe the consequences of such refusal. In line with its recommendation on the Scheme of the Bill, the IHRC reiterates its position that inferences should not be drawn from a person’s refusal to give consent to the taking of an intimate sample, particularly where that person is a child of 14 years and older. If this recommendation is not accepted, the IHRC considers access to legal advice should be mandatory before a child can be requested to provide an intimate bodily sample.  
c. Recommendations

81. The IHRC recommends that sections 21 and 22 should be amended to provide that where it is not possible to ensure the attendance of a parent or guardian, the nominated adult who is present during the taking of the sample should be a social worker or other qualified professional who is not a member of the Garda Síochána and who has specific experience in working with children or protected persons.
82. The IHRC recommends that, except in specified limited cases, samples and profiles of children and protected persons should be destroyed and removed as soon as reasonably possible where it has been decided not to institute proceedings, where the child or protected person has been acquitted of the offence charged, where the charge against the child or protected person is dismissed for insufficient evidence or where the proceedings are discontinued.
83. The IHRC recommends that in the case of children aged 14 years and older inferences should not be drawn from a child’s refusal to give consent to the taking of an intimate sample. If this recommendation is not accepted, the IHRC considers access to legal advice should be mandatory before a child can be requested to provide an intimate bodily sample.  
IX. International Co-operation
a. Relevant Provisions of the 2010 Bill 
84. The 2010 Bill proposes to implement the DNA aspects of Council Decision 2008/615/JHA (“Prum Council Decision”) which was designed to improve the exchange of information between EU Member States in the area of criminal justice by granting Member States access rights to the automated DNA analysis files of other Member States.
 Under the 2010 Bill, the EFÉ (former Forensic Science Laboratory) shall be the national contact point for the purposes of the automated searches and comparisons that may be conducted under Articles 3 and 4 of the Prum Council Decision.
 The Director of the ÉFE shall be required to allow automated searching of the reference index and crime scene index of the DNA Database System by other Member States of the European Union against an unidentified DNA profile in accordance with Article 3 of the Prum Council Decision.
 Article 3(1) provides that searches may be conducted only in individual cases and in compliance with the Member State’s national law. In addition, the Director of the ÉFE shall be required to allow automated comparison of the reference index and the crime scene index of the system against the unidentified DNA profiles held in the system of another Member State in accordance with Article 4 and permits the Director to do the converse on the part of the State.
 
85. Sections 98-102 of the 2010 Bill amend the Criminal Justice (Mutual Assistance) Act 2008 (“2008 Act”) in order to integrate the provisions of the Prum Council Directive into the 2008 Act. In particular, the 2010 Bill will allow for a member of the Garda Síochána not below the rank of Superintendent to apply to a judge of the District Court for a warrant for the arrest of a person to whom section 13 would apply if the conduct alleged to constitute the offence concerned took place in the State.
 Section 13 applies to all persons in custody under section 9(a)-(d) of the 2010 Bill. The person concerned can be detained for a maximum of 3 hours for the purposes of taking a sample and should be informed, among other matters, that the DNA profile generated may be given in evidence in any proceedings in the Member State of the European Union concerned.
 The 2010 Bill amends the 2008 Act to provide that when transmitting the identification evidence to the requesting authority, the Minister for Justice shall obtain an assurance that the evidence, as well as the record of any analysis of the evidence and any other record relating to it will be destroyed in accordance with Part 10 of the 2010 Bill.

86. Section 107 of the 2008 Act provides that the provisions of the “international instrument” have effect is respect of the use of personal data communicated to or obtained by a person under the international instrument. Article 25(1) of the Prum Council Decision provides that each Member State shall guarantee a level of protection of personal data in its national law at least equal to that resulting from the Council of Europe Convention for the Protection of Individuals with regard to Automatic Processing of Personal Data 1981 and its Additional Protocol 2001, and shall take account of Recommendation No. R (87) 15 of the Committee of Ministers of the Council of Europe.
 
b. IHRC Analysis

87. The IHRC notes that the Irish Government has not yet transposed Council Framework Decision 2008/977/JHA on the protection of personal data in the field of police and judicial cooperation in criminal matters.
 This Framework Decision is the first “horizontal” data protection instrument in the field of personal data that is applicable to information exchanged by police and judicial authorities between EU Member States. The EU Framework Decision is applicable to cross-border exchanges of personal data within the framework of police and judicial cooperation. The purpose of the Framework Decision is to ensure a level of protection of the fundamental rights and freedoms of natural persons, and in particular their right to privacy, with respect to the processing of personal data in the framework of police and judicial cooperation in criminal matters.  The decision allows Member States to have higher level safeguards for protecting personal data than those established in the Framework Decision. 
88. The IHRC notes that the EU Fundamental Rights Agency (FRA) and the European Data Protection Supervisor (EDPS) have been critical of the lack of a comprehensive and harmonised EU legal framework for data protection in the area of police and judicial cooperation.
 While the EDPS has welcomed Council Framework Decision 2008/977/JHA he has stated that the level of data protection achieved in the final text is “not fully satisfactory”. In addition, the FRA has observed that this “instrument has a limited scope as it only covers trans-border flows of data between law enforcement authorities of the Member States and contains no minimum standards regarding data protection in [relation to]…data bases of law enforcement agencies within the Member States”.
 In any case, without the implementation of Framework Decision 2008/977/JHA in Irish law, it appears that the level of data protection safeguards applicable are those outlined in the 1981 Council of Europe Convention for the Protection of Individuals with regard to Automatic Processing of Personal Data and its Additional Protocol. The IHRC is concerned that the provisions of Prum Council Decision may not provide strong enough safeguards in relation to personal data that is transferred to other EU Member State in the context of police and judicial cooperation. Therefore, the IHRC considers that the provisions of the 2010 Bill relating to international cooperation should not be brought into effect until the Irish Government has implemented the Council Framework Decision 2008/977/JHA on the protection of personal data in the field of police and judicial cooperation in criminal matters into domestic law. 

c.  Recommendation
89. The IHRC recommends that Part 11 of the 2010 Bill relating to international cooperation should not be brought into force until Ireland has implemented EU Council Framework Decision 2008/977/JHA on the protection of personal data in the field of police and judicial cooperation in criminal matters into its domestic law.
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