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Background
The absence of any primary legislation governing the issuing of Irish passports is a notable and longstanding omission on the Irish statute book.  The IHRC views the publication of the Draft Passports Bill as an important opportunity to give clear statutory protection to the human rights associated with possession of a passport.  In this regard, the Commission is especially pleased that the Minister for Foreign Affairs has referred this important legislative proposal to the IHRC under section 8(b) of the Human Rights Commission Act for its observations on the human rights issues arising.

In these observations, the IHRC does not propose to analyse every section of the proposed Bill, but rather it wishes to highlight the areas of the Bill which raise the most important questions of human rights protection.  In these observations the IHRC sets out a number of recommendations as to how the Bill can be made more compliant with human rights standards.  However the IHRC wishes to emphasise at the outset that it views the main thrust of this Bill as progressive and as an important step towards affording clear and consistent protection of human rights in this area.
1.
Overview of relevant human rights standards
While there is no explicit right to be issued with a passport in the text of the Irish Constitution or in the international human rights treaties to which Ireland is a party, in practice the possession of a passport is a necessary precondition to the enjoyment of a range of human rights.  In particular, the right to travel between States is generally premised on possession of a passport and, flowing from the right to travel, passports are inextricably linked with the enjoyment of rights such as the right to respect for private and family life.  A passport is also effectively a certificate of citizenship and in practice is an important instrument for accessing the rights associated with Irish citizenship.  Many provisions of the proposed draft Bill also raise other human rights issues related to the treatment of particular groups of persons in the passport application process and in relation to the use of personal data.  Some the main relevant human rights standards are outlined below.
1.1
Irish Constitutional law

Right to a Passport
In recognition of the importance of a passport to the exercise of fundamental rights, in the case of State (M) v. Attorney General the Irish High Court recognised that the right to travel outside the State is an unenumerated right under Article 40.3 of the Constitution.  In that case, Finlay P held that,

“A citizen has, subject to the obvious conditions which may be required by public order and the common good of the State, the right to a passport permitting him or her to avail of such facilities as international agreements, existing at any given time, afford to the holder of such a passport.”

As a corollary of the right to have a passport, the State may withhold or withdraw that right in certain circumstances.  One feature of the prevailing absence of a statutory scheme governing passport regulation in Ireland is a high degree of administrative discretion in this area.  The potential for arbitrary restrictions on the rights of citizens is a significant cause of concern.  The principle that constitutional rights should not be restricted without clear and proper cause has been acknowledged in the cases of Lennon v Ganly and Fitzgerald, which found that citizens should only be restricted from exercising the right to travel abroad if it would be unlawful for them to do so.
  One such basis for restricting the right to travel abroad which has already been recognised by the Irish Courts is where a person is restrained from leaving the jurisdiction in the interests of the proper administration for justice.
  However, in the absence of a statutory regime governing the issuing of passports, the other grounds on which persons might currently be denied passports is unclear.
Equality before the Law

Article 40.1 of the Irish Constitution sets out a broad equality guarantee providing that all persons shall be treated equally before the law.  However, Article 40.1 also provides that this general guarantee shall not prohibit the State from having “due regard to differences of capacity, physical and moral, and of social function” in its legislation.
The family as the fundamental unit group of society 

Article 41.1 recognises the family (held by the courts to mean the family based on marriage) as the primary and fundamental unit group of society and guarantees to protect the family in its constitution and authority.  It has been contended that, in certain contexts, there may be a dissonance between Article 41.1 and the principle of all decisions concerning children being based on the best interests of the child, as is required by the Convention on the Rights of the Child (see below).
1.2
International human rights law
In addition to the constitutional rights set out above, the international treaties which Ireland is a party to also contain a number of rights related to the granting of passports and the associated administrative processes.  In particular, several of the rights contained in  the European Convention on Human Rights and Fundamental Freedoms (ECHR) raise important issues in relation to the present proposals.
Right to respect for private and family life

Under Article 8 of the ECHR, the State has a clear obligation to respect the private and family life of all persons.  While Article 8(2) sets out certain grounds on which interferences with the rights contained in the Article may be justified, any such interference must be set out in law and must be necessary in a democratic society, i.e. it must be justified by a clear social need and must be proportionate.
The right to freedom from discrimination

Article 14 of the ECHR, echoing Article 26 of the International Covenant on Civil and Political Rights (ICCPR), guarantees that no person shall be discriminated against in relation to their enjoyment of the rights set out in the ECHR “on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.”

European Convention on Human Rights Act 2003

In relation to the rights contained in the ECHR, section 3 of the European Convention on Human Rights Act 2003 requires every organ of the State to perform its functions in a manner compatible with the State’s obligations under the ECHR subject to any statutory provision or rule of law.

Principle of best interests of the child

The UN Convention on the Rights of the Child (CRC) also contain human rights standards which should influence the present Bill.  In particular, Article 3.1 of the CRC requires that “in all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration.”
Freedom of movement

Finally, European Union law may also be of relevance here.  Within the European Union, residents are guaranteed the right to freely move within the EU's internal borders by the European Parliament and Council Directive 2004/38/EC of 29th April 2004.  The right to freedom of movement is also set out in Article 45.1 of the Charter of Fundamental Rights of the EU, which provides  “Every citizen of the Union has the right to move and reside freely within the territory of the Member States.”  As already stated, the right to a passport is inextricably linked as a necessary precondition to the exercise of the right of freedom of movement.
2.
Ministerial regulations and functions (sections 3 and 5)

Section 3 of the Bill provides for broad powers on the part of the Minister to make regulations under the Act.  While this is a standard section, it should be recalled here that the Minister is an organ of State under section 3 of the European Convention on Human Rights Act 2003 and is bound to exercise his or her functions in accordance with the provisions of the ECHR as interpreted by the European Court of Human Rights.  In this regard, drawing up regulations in relation to matters such as those raised by section 9 of this Bill may require the Minister to pay special attention to the recent case-law of the European Court of Human Rights.  A reference in this section to the obligations on the Minister to take human rights standards into account when making any such regulations would be a welcome clarification of this fact.  
Section 5 relates to ministerial functions more generally and while again it is a standard section, it may also be appropriate to include a reference to the statutory obligation under section of European Convention on Human Rights Act 2003 in this section.  The IHRC notes here that the duty of a Minister under the Act to make administrative decisions in a manner compatible with the ECHR has been the subject of a recent High Court decisions in the case of Bode v. Minister for Justice, Equality and Law Reform.

3.
Right to a passport (section 6)

This section is at the centre of the Bill and contains a most welcome statement of the right to a passport, a right which has been recognised by the Irish Courts.  As already outlined in section 1 above, the right to a passport is intrinsically linked with the enjoyment of a wide range of other rights.

One aspect of this provision which may give rise to concerns from a human rights perspective is the proposal to set out different categories of passports.  At present, a number of different categories of passports exist relating to administrative distinctions connected to the length of time a passport is issued for and to certain exceptional passports such as passports issued in emergency circumstances and official and diplomatic passports.  There is nothing in the section as drafted which indicates a move away from the present practice in this regard; however, it may be desirable to make this clear.  In particular, it may be worth indicating that no new categories of passports will be created which will create any direct or indirect discrimination.  Such a statement should reflect the open-ended language of the ECHR non-discrimination protections, i.e. that there will be no direct or indirect discrimination between persons on the basis of sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.
4.
Application for a passport (section 7)

This section provides for the administrative procedures associated with an application for a passport.  Three aspects of the application process may give rise to human rights concerns: (i) the level of information sought by the Minister in any such application; (ii) the financial cost of any such application; and (iii) issues relating to the taking of biometric data connected to passport applications.  The question of the appropriate use of this information is examined in relation to section 11 below.
In relation to the first issue, the proposed section provides simply that an application for a passport is accompanied by such information or documents in relation to the applicant’s citizenship and identity as the Minister may require.  The restriction of the categories of information that can be required to two key relevant questions seems sufficient to ensure that unreasonable requirements are not set for applicants which might constitute an unreasonable interference with their right to a passport.

On the second question of the cost of an application, the IHRC is concerned that the setting of a high fixed fee for passport application could constitute a disproportionate interference with the right to a passport, particularly if the effect of such a fee would be to exclude certain groups in society from accessing passports.  Therefore, the IHRC recommends that the Bill provide safeguards to ensure that the cost of an application should be reasonable and should be tightly controlled.
In relation to the third issue, particular concerns may arise from the potential interference with private and family life that may result from requiring applicants to submit biometric data and from the collection and retention of such data.  The human rights issues relating to collection and retention of biometric data have already been considered by the IHRC in its Observations on the Scheme of the Criminal Justice Bill 2003.
  The IHRC also recognises that questions relating to retention of data of this kind fall within the competence of the Data Protection Commissioner, who the IHRC understands the Minister has also consulted in relation to the draft Bill.

5.
Name to be entered on a passport (section 8)

Section 8(2) refers to the possibility of a person applying for a passport in a name other than that which appears on his or her birth certificate or marriage licence.  No details are provided as to what conditions may be attached to such an application.
It appears to the IHRC that important privacy issues may arise here, apart from the clear issues raised relating to sexual re-assignment (see below).  Presumably issues connected with the right to be recognised by another name are linked to registration and Deed Poll legislation.  However, no reference is made here to such legislation.  The IHRC recommends that any doubts pertaining to this area should be clarified in the Bill.  Also, any criteria or conditions attached to this section should have regard to the relevant human rights standards, particularly the provisions of the ECHR.
6.
Sexual re-assignment (section 9)
This section provides that where an applicant has undergone or is undergoing surgery to alter his or her sexual characteristics, he or she may re-assign their name and sex, if the application is accompanied by a statement by a registered medical practitioner.  The first passport issued to a person under this section will be for a period of two years only.
This section of the Bill is perhaps the most significant from a human rights perspective, as it raises important questions relating to the right to respect for private and family life; issues which have been considered in detail by the European Court of Human Rights in its recent case-law, particularly in the cases of B. v. France
 and Christine Goodwin v. United Kingdom.
  In Goodwin, and in contrast with some earlier cases brought by transgender persons, the Court found that  
“90.
… In the twenty-first century the right of transsexuals to personal development and to physical and moral security in the full sense enjoyed by others in society cannot be regarded as a matter of controversy requiring the lapse of time to cast clearer light on the issues involved.  In short, the unsatisfactory situation in which post-operative transsexuals live in an intermediate zone as not quite one gender or the other is no longer sustainable. …

91.
… No concrete or substantial hardship or detriment to the public interest has indeed been demonstrated as likely to flow from any change to the status of transsexuals and, as regards other possible consequences, the Court considers that society may reasonably be expected to tolerate a certain inconvenience to enable individuals to live in dignity and worth in accordance with the sexual identity chosen by them at great personal cost. …
93
Having regard to the above considerations, the Court finds that the respondent Government can no longer claim that the matter falls within their margin of appreciation, save as regards the appropriate means of achieving recognition of the right protected under the Convention. Since there are no significant factors of public interest to weigh against the interest of this individual applicant in obtaining legal recognition of her gender re-assignment, it reaches the conclusion that the fair balance that is inherent in the Convention now tilts decisively in favour of the applicant. There has, accordingly, been a failure to respect her right to private life in breach of Article 8 of the Convention.”

In general terms, the IHRC strongly welcomes the present proposal to grant statutory recognition to the right of transgender persons to reassign their gender for the purposes of passport identification.  The IHRC recognises that the failure to allow transgender persons to change their name and gender on an identification document such as a passport can be the cause of profound embarrassment and humiliation, and thereby constitute a serious interference with their rights to respect for privacy.  The IHRC believes that this first statutory recognition of transgender rights in Irish legislation represent a significant step forward for the protection of the rights of transgender and transsexual Irish citizens.  
However, the IHRC is mindful that, despite this initiative, serious administrative barriers will remain to the full enjoyment of transgender persons’ rights.  While a person will now be able to change their gender for the purposes of a passport, other administrative identification systems may continue to recognise him or her in another gender.
  This raises the question of definitive legal recognition of transgender identity.  The continuing absence of a preliminary legal procedure to definitively allow a person to change their official gender for all administrative purposes remains to be addressed (such a system has recently been put in place in the United Kingdom through procedures for the revision of the birth registration)
.  However, this matter is beyond the scope of the present Bill, which the IHRC hopes will be help stimulate moves towards law reform in related areas of administrative law.  At this point the IHRC would like to raise a number of drafting issues relating to the draft section as proposed.

6.1
Statement of a medical practitioner

In determining whether a person falls within this section, section 9 provides that production of a “statement by a medical practitioner” that a person is undergoing or has undergone treatment to re-assign his or her gender will suffice to allow a Minister exercise his power to change the gender and identity of the applicant.  The question of the form and content of any such statement appears to be left open in this provision.  
On the face of it, this provision is to be welcomed as it allows a broad interpretation of the medical understanding of gender identity and moves away from a narrow medical test as to gender based on chromosomal, gonadal or anatomical features.
  There is no reference here to the form of statements being prescribed in regulation, therefore the IHRC assumes that it may be left to the medical professions to set guidelines in this regard.  This may give rise to some uncertainty.  While a broad definition as set out in this section is desirable in principle, in the interests of legal certainty, it may be desirable to provide guidelines as to the form and content of such “statements”.
6.2
Pre- and post-operative transsexuals
As outlined above, this section appears to provide for post-operative transgender persons and persons otherwise undergoing gender-reassignment treatment on the same basis.  Persons in the latter category may include pre-operative transsexuals (persons undertaking treatment preliminary to intended gender re-assignment surgery) and also transsexuals who may not intend to undergo such surgery, or for whom surgery has been medically determined to be inappropriate.  In general, the proposal to adopt a broad definition of transgender identity in this way is a progressive step, reflecting the developing jurisprudence of the European Court, which recognises that a narrow medical definition of transgender identity is inappropriate.
6.3
Short duration of passport
Questions of differential treatment and discrimination arise from the proposal that transgender persons arise from the proposal that the first amended passport received by a transgender person will be of two years duration, rather than the standard ten years.  This proposal is prima facie discriminatory under Article 14 of the ECHR and possibly also under Article 40.1 of the Irish Constitution.
The Bill offers no justificatory grounds as to why short–term passports are being proposed for transgender persons; however the IHRC assumes that it may be argued that the phenomenon of transsexualism gives rise to unique issues of personation and administrative identification necessitating such different treatment.  Against this, no case has been made specifying particular personation or administrative issues which necessitate this approach.

In certain limited contexts, certain restrictions might be justified in relation to persons undergoing treatment someone undergoing gender re-assignment treatment.  For example, persons undergoing who subsequently desist from or seek to reverse that treatment may present particular administrative issues.  However, any discriminatory treatment must be justified and the case for special treatment here must be made.

Even if such differential treatment may be justified in relation to persons undergoing treatment, that differential treatment might not be justified where a post-operative transsexual is concerned, as no ambiguity or confusion as to the visible gender of the person could be invoked.  In the Goodwin case, the European Court of Human Rights emphasised that one of the factors in its judgment was that no significant issue of ambiguity as to the gender of the applicant could arise in the case of a post-operative transsexual.
  This absence of ambiguity was one of the factors which led the Court to find that there could be no justification on the State for failing to recognise the applicant in that case as a woman.  
Finally, it may be argued in defence of the proposed measures that the proposed discriminatory treatment does not amount to a significant practical interference with a person’s rights, in that they can still fully exercise the right to have a passport at all times.  The IHRC notes here also that in the Goodwin case the Court addressed the fact that the United Kingdom authorities had put in place special administrative procedures for transsexual persons and noted that these special procedures may draw attention to the person an resultantly interfere with his or her privacy.
  Therefore, if such discriminatory treatment can be justified, the State is nevertheless obliged to ensure that no special administrative procedures have the effect of exposing an applicant for a passport to interferences with his or her privacy.
While the IHRC does not regard the proposal to issue shorter term passports under this section as necessarily constituting unjustifiable discrimination, it would welcome a clear justification for the relevant provision.  The IHRC also calls on the Minister to ensure that any administrative procedures established to process passports in this category adequately respect the privacy rights of applicants.
7.
Use of information given to the Minister (section 11)
This section raises important question of individual privacy in the field of data retention and the use of data.  The IHRC has previously considered the human right standards relevant to the retention of data in its observations on the Scheme of the Criminal Justice (International Cooperation) Bill.
  The IHRC also notes that these proposals have been referred to the Data Protection Commissioner.
The European Court of Human Rights has stated that the storing of data relating to the private life of an individual in a secret register and the release of such information falls within the application of Article 8(1) of the ECHR and amounts to an interference with private life within the meaning of that article.
  In relation to any system of data control, the relevant question is whether this interference can be justified within the exceptions allowed under Article 8(2) of the ECHR.  The interference must be in “accordance with law”, it must “pursue a legitimate aim” and it must be “necessary in a democratic society”.  To be in “accordance with law” the impugned measure must have some basis in domestic law.  Moreover, the domestic law in question must also have the quality of law in that it must be accessible to the person concerned, and foreseeable as to its effects.

For the impugned measure to be regarded as being in pursuit of a legitimate aim, personal data must be stored or released for the following reasons: to support the interests of national security, public safety or the economic well-being of the country; to prevent disorder or crime; to protect health or morals; or to protect the rights and freedoms of others.  Finally, the storing or disclosure of personal data must be necessary in a democratic society.  In order to be considered necessary in a democratic society the storage or disclosure of personal data must be proportionate to the legitimate aim pursued.  In particular, adequate and effective safeguards should be in place to regulate the storage and disclosure of such data and to ensure the minimum impairment of the right to respect for private life.

The draft section provides for two limited contexts in which information can be forwarded by the Minister: pursuant to the investigation of a crime or for humanitarian purposes.  Both of these situations would appear to constitute justifiable interferences with the associated privacy rights.  However, the IHRC would be concerned that the criteria set out in this section should be applied narrowly to ensure proper protection of privacy rights.
8.
Refusal of an application for a passport (section 12)
This section sets out the conditions in which the Minister may refuse an application for a passport.  Essentially this section provides statutory authority for interferences with the right to a passport.  Many of the grounds are logical consequences of the administrative requirements set out elsewhere in the Bill and are clearly proportionate and acceptable.  However, the grounds for refusal related to the assessment of certain factors by the Minister, set out in section 12(1)(c) of the Bill, raise certain concerns.
Within this subsection, the first two grounds: (i) that to issue a passport would be “contrary to public policy” or (ii) that to issue a passport would be “contrary to public order or the common good”, merit particular attention.  Both of these grounds are drawn very broadly.  Article 6(1) of the ECHR requires that in any determination of a person’s civil rights, “everyone is entitled to a fair and public hearing by an independent and impartial tribunal established by law.”  It may be presumed that the decision to grant or refuse a passport is such a determination.  The proportionality of any assessment by the Minister under these categories can only be measured by the transparency of the decision-making process.  The IHRC also recalls here the somewhat broader concept of constitutional justice, which imposes a constitutional duty on a decision-making authority to apply fair procedures in the exercise of its statutory powers and functions.

In this regard, the absence of any appeal process in respect of a decision to refuse an application is notable, particularly where there is to be a clear statutory scheme for decisions on applications for passports.  The IHRC recommends that consideration be given to the provision for an appeal process as part of the passport administration system.
9.
Passport for a minor (section 13)
This section provides for a general rule that the Minister shall not issue a passport to a minor without the consent of both guardians.  However, it also provides for exceptions to this rule, whereby the Minister may issue a passport without the consent of either guardian where (i) a court has directed so; (ii) the Minster determines that to issue a passport in the absence of a guardian’s consent is in the child’s best interests or (iii) a guardian is not contactable.
In general terms the IHRC welcomes the provision to allow a Minister take into account the best interest of the child in making such decisions.  The inclusion of reference to this principle in consistent with Ireland’ obligations under Article 3 of the Convention on the Rights of the Child and represents an important protection of children’s rights as individuals.
In keeping with the principles set out in Article 3 of the Convention on the Rights of the Child, it may be worth considering whether children over a certain age should be entitled to apply for passports in their own right.
10.
Cancellation of a passport (section 17)

Essentially the issues arising from cancellation of a passport are similar to those raised by section 12 of the Bill (considered at section 8 of this submission) in relation to refusal of a passport, in that any such cancellation constitutes a clear interference with the rights associated with having a passport.  However, on the face of the section as drafted it appears that the grounds set out in this section for cancelling a passport seem reasonable and proportionate.

11.
Offences (section 18)
This section creates a series of offences relating to improper and fraudulent conduct around the obtaining and use of passports.  The offences appear to be clearly drawn and to carry penalties proportionate to the public policy objectives being pursued.  However the IHRC notes that the offence provide for at section 18(1)(g), relating to the offence of bringing a false passport into or out of a country, is drafted in a somewhat unclear manner.
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