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1.
Introduction
The Human Rights Commission (hereinafter HRC) welcomes the opportunity to comment on the Scheme of the Criminal Justice Bill 2003.  This submission focuses on four specific reform proposals contained in the present Heads of Bill that give the HRC cause for concern: the extension of the power to issue search warrants; the provision for increased periods of detention; the extension of the power to take bodily samples; and the power of the D.P.P. or A.G. to take a prosecution appeal.  In this submission we review the reform proposals against the constitutional and international human rights law standards that Ireland is required to comply with in the area of police powers.  We also point to other relevant principles of international law which point towards best international practice in the area of police powers.  In relation to each of the specific reform areas we assess the extent to which the present proposals are in compliance with constitutional and international human rights law and make a number of positive recommendations, identifying effective safeguards that need to be in place to ensure full compliance with human rights requirements. 

The review of the legislative and policy framework that governs the functioning of the Garda Síochána and the review of the operation of police powers in practice is a key area of work for the HRC, as identified in our Strategic Plan, “Promoting and Protecting Human Rights in Ireland: A Plan for 2003-2006”.  While our observations in this submission are limited to a number of specific points relating to the proposals in the Heads of Bill, they should be viewed in the broader context of the continuing need to review law and practice in the area of policing in order to ensure compliance with human rights standards and best international practice.  
In our view, the need for reform of the legislative and policy framework governing the operation of the Garda Síochána and in particular the question of the accountability of the Garda Síochána remains the most important outstanding issue in this area.
  The HRC has recently submitted its preliminary observations on the Heads of the Garda Síochána Bill 2003
  and in that submission the HRC emphasised that the protection and vindication of the human rights of all persons in our community must be central to the philosophy and principles of the Garda Síochána.   We also recognised the important link between police accountability and criminal justice legislation.  The HRC believes that the more extensive the powers of the Garda Síochána, the more potential there is for the arbitrary and improper use of those powers.  Moreover, increasing the powers of the Garda Síochána increases the margin of discretion available to the individual members of the force, thereby making effective accountability more difficult to achieve.  

We strongly believe that in the context of any proposals to increase existing Garda powers, the case for the introduction of an effective and independent Garda Ombudsman, as we have recommended, becomes all the more urgent. We would also submit that any proposals to increase the powers of police officers at this time could have the effect of undermining the broader policy objective of ensuring we have a police service that is fully accountable and best placed to vindicate the human rights of all persons within our community.
In our Strategic Plan we noted the need for caution in relation to all legislative proposals in this area:
“While the Commission recognises the need to modernise and adapt the criminal law, it will also be alert to see that important safeguards that have developed over the years to prevent injustice are not undermined in the process.”
  

It is the view of the HRC that all legislative proposals to increase the powers of the Garda Síochána should be subject to careful scrutiny to ensure that the correct balance is struck between, on the one hand, the rights of everyone in society to have a police service capable of effectively detecting and prosecuting crime and, on the other hand, the rights of the individual to the enjoyment of the full range of his or her human rights and freedoms.   Both constitutional and international human rights law standards consistently require adequate and effective safeguards to be in place to ensure that the rights of the individual are not interfered with arbitrarily or unjustifiably.  A central principle of human rights law is that any such interference must be justified by demonstration that it is in some way necessary for the protection of the human rights of others and the proposed interference must be shown to be proportionate to the legitimate aim pursued.  
The Scheme of the Criminal Justice Bill 2003 contains a number of proposals to substantially increase the powers of the Garda Síochána in relation to the issuance of search warrants and increased periods of detention.  The Heads of Bill also contains proposals to empower the Garda Síochána to use reasonable force to obtain photographs, fingerprints, and non-intimate bodily samples from persons detained for arrestable offences.  In addition, the proposed Heads of Bill provides for the reclassification of certain bodily samples as non-intimate bodily samples, where the consent of the person from whom a sample is requested will no longer be required.  Finally, the Heads of Bill proposes to extend the circumstances where a ‘without prejudice’ appeal can be brought in cases where a point of law has arisen in any pre-trial procedure, or in the course of a trial. 

Although it is not outlined in the Heads of Bill, we note that the Minister for Justice, Equality and Law Reform has stated his intention to include provision for the creation of a DNA databank in the Bill when published.
  The Minister has expressed the view that DNA profiling is an invaluable tool in the investigation of crime, and that the Garda Síochána should have available to them as comprehensive a DNA databank as possible within the limits set by the Constitution and the European Convention for the Protection of Human Rights and Fundamental Freedoms (hereinafter ECHR).
  Among the purposes of the proposals to reclassify bodily samples, and to empower members of the Garda Síochána to use reasonable force where necessary to obtain samples, is the objective of providing for easier access to a wider range of bodily samples for the creation of a DNA databank.  We do not intend to make a detailed submission on this particular proposal until the more comprehensive provisions of the Bill are published, restricting our recommendations here to the human rights implications of the proposal for increased Garda powers in relation to the obtaining of non-intimate bodily samples.  
2.
Search Warrants and Powers of Seizure

2.1 
Relevant Provisions of the Heads of the Criminal Justice Bill 2003
Head 5 of the Heads of Bill proposes to amend section 10 of the Criminal Justice (Miscellaneous Provisions) Act 1997 to extend the power of a judge of the District Court to issue a search warrant, authorising a member of the Garda Síochána to search any place where a Garda inspector (or other more senior officer) testifies that there are reasonable grounds to believe that evidence relating to the commission of any arrestable offence might be found there.  Under existing legislation a search warrant can only be issued for certain serious indictable offences involving the death of or serious bodily injury to a person, false imprisonment, rape and certain other sexual offences.

A more significant proposal contained in Head 5 is that which proposes to grant to a member of the Garda Síochána, not below the rank of superintendent, the broad power to issue a warrant for the search of a place and any persons found on that place, where he or she is satisfied that there are reasonable grounds for suspecting that evidence of, or relating to, the commission of an arrestable offence or suspected arrestable offence is to be found.  Under the proposed Heads of Bill the member will be able to issue the search warrant if he or she is satisfied that a search warrant is necessary for the proper investigation of the arrestable offence, and “circumstances of urgency” exist that render it impracticable to apply to a judge of the District Court and require the immediate issue of the search warrant.  The explanatory memorandum to the Bill suggests that such circumstances arise in practice and could, in some circumstances, prejudice an effective investigation.
It is also proposed under this Head that a member of the Garda Síochána, acting under the authority of any such search warrant will be empowered to require a person present at the place where the search is being carried out to give his or her name.  The garda will also be empowered to arrest without warrant any person who fails to give his or her name and address, any person who gives a name and address that the member has reasonable cause for believing is false or misleading, or any persons who obstructs or attempts to obstruct that member in carrying out his or her duties.

Head 4 of the Heads of Bill proposes to create a statutory power to enable the Garda Síochána to preserve the scene of a crime.  A crime scene is defined as any place where a member of the Garda Síochána reasonably believes there is or may be evidence.  ‘Preservation’ is defined as prevention from concealment, loss, removal, damage, alteration, contamination or destruction.   It is proposed that a member of the Garda Síochána will be able to take such steps as he or she considers reasonably necessary for the preservation of evidence at a crime scene.  In particular, it is proposed that a garda will be able to direct a person to leave or prohibit a person from entering the whole or part of a place if the garda reasonably believes such a direction is necessary.  

It is proposed that a member of the Garda Síochána not below the rank of inspector may issue a direction directing any person to leave or prohibiting a person from entering a crime scene and this direction will have effect for a period of 12 hours.  Upon application to a judge of the District Court it is proposed that the judge will be authorised to issue an order directing a person to leave or prohibiting a person from entering a crime scene for a period of 48 hours.  A judge of the District Court will be authorised to extend this period for a further 48 hours upon application by a member of the Garda Síochána not below the rank of inspector where he or she believes the extension is necessary for the preservation of any evidence and the investigation is being conducted diligently and expeditiously.

Head 6 of the Heads of Bill also proposes to extend the circumstances under which a member of the Garda Síochána can seize and retain evidence for use in criminal proceedings.  Section 9 of the Criminal Law Act 1976 gives the members of the Garda Síochána the power to seize evidence of any offence found at any place where a garda is exercising a power of search.  Head 6 of the Heads of Bill proposes to authorise a member of the Garda Síochána lawfully in any place to seize and retain evidence for use in criminal proceedings where the garda has reasonable grounds for believing that it is evidence of, or relating to, the commission of an arrestable offence and such seizure is necessary for the preservation of the evidence.  
2.2 
Relevant Constitutional and International Human Rights Law 
The proposal to authorise a member of the Garda Síochána to issue a search warrant without judicial supervision raises important concerns with regard to the right to respect for private life, the right to the inviolability of the dwelling and the right to the peaceful enjoyment of private property.  Under Article 40.3 of the Irish Constitution, the right to private life has also been recognised as an unenumerated personal right.  However, while Article 40.3 sets the general standard that each citizen has the personal right to a private life; Article 40.5, which explicitly protects the inviolability of the dwelling of every citizen, is more directly applicable to the present context in that it specifically protects the dwelling from forcible entry otherwise than in accordance with the law.  The right to respect for private life is also protected under Article 8 of the ECHR and Article 17 of the International Covenant on Civil and Political Rights (hereinafter ICCPR) and these will be examined below.  Finally, the right to peaceful enjoyment of private property is protected by Protocol 1 Article 1 of the ECHR and is also relevant to the proposals contained in Head 5 of the proposed Bill.
2.2.1 
Article 40.5 – The Constitutional Right to the Inviolability of the Dwelling
Article 40.5 of the Constitution provides as follows:

“The dwelling of every citizen is inviolable and shall not be forcibly entered save in accordance with law.”
The constitutional protection afforded by Article 40.5 is one of the most important, clear and unqualified protections given by the Constitution to its citizens.
  However, notwithstanding the breadth of the constitutional right, a large number of statutory powers of entry and search have been created, and many of these statutory powers are not dependent on the issue of a warrant by a judicial authority. In the case of Deighan v. Hearne
 Murphy J. stated that:

“[A] statutory provision could confer the power on an authorised officer (without the intervention of the judicial process) to enter into a dwelling house and inspect documents there where such action was warranted by the ‘exigencies of the common good’.”

There are a number of statutory provisions that authorise the members of the Garda to issue search warrants without judicial supervision. 
   In the case of The People (D.P.P.) v. O’ Leary
 the Court of Criminal Appeal ruled, without any detailed analysis of the possible impact of Article 40.5 of the Constitution, that a warrant under section 29 of the Offences Against the State Act 1939 was not unconstitutional.  The relevant section authorises a member of the Garda Síochána, not below the rank of superintendent, to issue a search warrant in respect of a limited number of serious offences and the Court held that such a warrant was in accordance with law and did not have too broad a sweep as to be, in effect, a warrant at large.  
The constitutionality of another statutory provision empowering a person other than a judge, namely a peace commissioner, to issue a search warrant was directly challenged in Ryan v. O’Callaghan.
  In the High Court, Barr J. ruled that it was in the interests of the common good to have a procedure whereby the police could readily obtain a warrant to facilitate their investigation of larceny and allied offences in appropriate cases.  Barr J. was of the opinion that the prosecution of offences commences with the issue of a summons or the preferring of a charge.  In his view the issue of a search warrant, and the search itself, were merely steps in the investigative process.  As such, they were functions of an executive, as distinct from a judicial nature.  This judgment seemed to give a broad endorsement to such warrants.
However, there have been other cases where the Irish Courts have urged caution in regard to the interpretation of legislation authorising State authorities to issue warrants for the entry and search of a dwelling.  In the case of Byrne v. Grey
 Hamilton P. adopted the remarks of Diplock L.J. in case of Reg. v. I.R.C., Ex p. Rossminster Ltd.
, where it was stated that,

“The construing court ought, …to remind itself, …that entering a man’s house or office, searching it and seizing his goods against his will are tortious acts against which he is entitled to the protection of the court unless the acts can be justified either at common law or under some statutory authority.”

Hamilton P. went on to observe that legislation authorising State authorities to issue and carry out a search warrant should be interpreted so as to restrict the right to private life as little as possible.
  

Therefore, while the Irish Courts have upheld the constitutionality of authorising a non-judicial person to issue a search warrant, they have also indicated that the statutory provisions providing for an intrusion on the inviolability of a persons dwelling must be construed narrowly, closely scrutinised and expressly justified. 
2.2.2
Article 8 of the ECHR – The Right to Respect for Private Life, Including 
the Home

Article 8(1) of the ECHR provides that everyone has the right to respect for his or her private life, family life, home and correspondence.  Article 8(2) lays down the circumstances in which an interference with this right can be justified.  The interference must be in accordance with the law and necessary in a democratic society, and must be justified under one of the following grounds:

(i) The interests of national security; 

(ii) The interests of public safety; 

(iii) The interests of the economic well-being of the country; 

(iv) The prevention of disorder or crime; 

(v) The protection of health or morals; or
(vi) The protection of the rights and freedoms of others. 

Article 8 is regarded as one of the broadest and most open-ended provisions of the Convention.  The notion of private life, in particular, is considered to be broad and not susceptible to exhaustive definition.
  

The European Court of Human Rights has considered the protection afforded by Article 8 to persons who have been the subject of a search by public authorities in a number of cases.  The Court requires that specific safeguards and strict limitations are in place where a power exists to issue a search warrant without judicial supervision.
  

In Camenzind v. Switzerland
 the Court stated that in examining compliance with Article 8 it assesses whether the reasons adduced to justify the issuing of a search warrant are relevant and sufficient, and whether the proportionality principle is applied.  In particular the Court stated that it must,
“firstly ensure that the relevant legislation and practice afford individuals ‘adequate and effective safeguards against abuse’; notwithstanding the margin of appreciation which the Court recognises the Contracting States have in this sphere, it must be particularly vigilant where, as in the present case, the authorities are empowered under national law to order and effect searches without a judicial warrant.  If individuals are to be protected from arbitrary interference by the authorities with the rights guaranteed under Article 8, a legal framework and very strict limits on such powers are called for.  Secondly the Court must consider the particular circumstances of each case in order to determine whether in the concrete case, the interference in question was proportionate to the aim pursued.”
 
The Court went on to consider the safeguards that are provided for by Swiss law and concluded, having regard to those safeguards and the limited scope of the search, that the interference with the applicant’s right to respect for his home and private life was proportionate to the aim pursued, and thus necessary in a democratic society.  
The European Court of Human Right appears to take a stricter approach than the Irish Courts in relation the procedural safeguards surrounding the issuance of a search warrant without judicial supervision.  Under the ECHR the legal framework authorising a non-judicial person to issue a search warrant must contain strict legal safeguards that can adequately and effectively ensure that a person’s right to private life is not arbitrarily interfered with and that any interference is proportionate to the legitimate aim pursued.
In light of the incorporation of the ECHR into Irish domestic law by means of the European Convention on Human Rights Act 2003, the Irish Courts are required under section 2(1) to interpret and apply any statutory provision, in so far as is possible, subject to the rules of the law relating to such interpretation, in a manner compatible with the State’s obligations under the Convention provisions.  Moreover, in accordance with section 3(1) of the 2003 Act members of the Garda Síochána as agents of the State are required to perform their functions in a manner compatible with the State’s obligations under the ECHR.  
2.2.3 
Article 1 of Protocol 1 to the ECHR – The Right to Protection of Property
Article 1 of Protocol 1 of the ECHR provides as follows:

“Every natural or legal person is entitled to the peaceful enjoyment of his possessions.  No one shall be deprived of his possessions except in the public interest and subject to the conditions provided for by law and by the general principles of international law.

The preceding provisions shall not, however, in any way impair the right of a State to enforce such laws as it deems necessary to control the use of property in accordance with the general interest or to secure the payment of taxes or other contributions or penalties”. 

Article 1 of the first Protocol protects the “peaceful enjoyment” of a person’s possessions.  The Court has held that Article 1 of Protocol 1 can be violated where a person has not been affected as to his or her property or possessions per se, but is not accorded an opportunity to use that property or those possessions.
  Moreover, the Court has held that there is a violation where restrictions ensue from legislation or other government measures to the extent that there is no longer any question of a “peaceful enjoyment”.
 

In considering whether a deprivation or restriction on the peaceful enjoyment of a person’s property is in compliance with the ECHR the Court considers three questions:

1. Whether the deprivation has a public interest aim;

2. Whether the measure imposed is proportionate in relation to the aim pursued; and

3. Whether the measure is lawful.  

The Court has granted a wide margin of discretion to States in relation the question of whether the deprivation of property or possessions has a public interest aim.  In the case of James and Others v. The United Kingdom
 the Court stated:

“the decision to enact laws expropriating property will commonly involve considerations of political, economic and social issues on which opinion within a democratic society may reasonably differ widely.  The Court, finding it natural that the margin of appreciation available to the legislature in implementing social and economic policies should be a wide one, will respect the legislature’s judgement as to what is ‘in the public interest’ unless that judgement be manifestly without reasonable foundation.”

The review by the Court is more extensive on the question of the proportionality requirement.  The Court states that there must be a reasonable relationship of proportionality between the means employed and the aim sought to be realised by any measure depriving a person of his or her possessions or the use of those possessions.
  For an interference to be lawful, it must also comply with the definition of “law”, in that the laws authorising the interference must be adequately accessible and sufficiently precise.  Finally, there must be protection, in the form of procedural safeguards, from arbitrariness.
  
2.2.4
Article 17 of the ICCPR – The Right to Privacy
Article 17(1) of the ICCPR provides that no one shall be subjected to arbitrary or unlawful interference with his or her privacy, family, home or correspondence.  In accordance with sub-section 2 every person has the right to the protection of the law against any such interference or attack.
In its General Comment on Article 17 the Human Rights Committee provide guidance on the normative content of the right to privacy.
  In particular the Human Rights Committee stated that the public authorities should only be able to get access to information relating to an individual’s private life where it is essential in the interests of society.
  With regard to interferences that conform with the ICCPR the Human Rights Committee state,
“legislation must specify in detail the precise circumstances in which such interferences may be permitted.  A decision to make use of such authorised interference must be made only by the authority designated under the law, and on a case-by-case basis…Searches of a person’s home should be restricted to a search for necessary evidence and should not be allowed to amount to harassment….”

Therefore, similar to the approach taken by the European Court of Human Rights, the Human Rights Committee requires that detailed legislation should be in place setting out the limited circumstances under which a search warrant can be carried out in accordance with the law.  It also requires that adequate safeguards be put in place to ensure that the legitimate exercise of search warrants does not lead to harassment of individuals or arbitrary interferences with their private life.
2.3 
Recommendations:
Every person has the right to respect for his or her private life, family life, home and correspondence and to the peaceful enjoyment of his or her property.
  This right can only be interfered with in a democratic society where the interference is in accordance with the law and necessary for the prevention of crime and the protection of the rights and freedoms of others.
  The reasons advanced for the interference must be relevant and sufficient, and the interference must be proportionate to the legitimate aim pursued.  Any legislation authorising such interference must ensure that there are adequate and effective safeguards against abuse, particularly where the Garda Síochána are authorised to issue search warrants without judicial supervision.  In accordance with Article 8 of the ECHR a legal framework that contains very strict limits on such powers needs to be in place.

The HRC is concerned about the proposal to authorise a member of the Garda Síochána to issue a search warrant to other members of the Garda Síochána without judicial supervision.  In the opinion of the HRC, judicial control of the issuance of a search warrant is an essential feature of the protection of the inviolability of the dwelling and the right to private life.  We believe that it has not been demonstrated that there is such difficulty in getting hold of a District Judge that this departure from the accepted position is required.  If there is a problem about getting hold of judges in say a rural area, then this could be discussed with the President of the District Court so as to make provisions similar to those for getting a High Court judge to hear a habeas corpus application.  If the application has to be made at a distance from the site of the proposed search, provision could be made for e.g. faxed copies of warrants to be used to gain access to a premises provided that the original is shown to the person concerned as soon as it becomes available.

3.        Periods of Detention
3.1       Relevant Provisions of the Heads of the Criminal Justice Bill 2003
Head 8(1)(b) of the proposed Heads of Bill empowers a member of the Garda Síochána not below the rank of chief superintendent to direct that a person should be detained for a period not exceeding 12 hours in addition to the 12 hours authorised under section 4 of the Criminal Justice Act 1984,  if he or she has reasonable grounds for believing that such further detention is necessary for the proper investigation of the offence.  Periods of rest between twelve midnight and eight in the morning may be excluded from the 24 hour period.  Therefore, when the rest period is included, a person can be detained for a total period of 32 hours without being charged or brought before a judge.
3.2 
Relevant Constitutional and International Human Rights Law 
The proposal to extend the time period for which a person can be lawfully detained before being brought before a judicial authority raises serious concerns with regard to the right to liberty of the person.  The right to liberty of the person is a fundamental human right that aims to protect the individual against arbitrary detention by the State.  The period of time for which a person can be detained before being brought before a judicial authority is of critical importance and the general position of human rights law is that the period should be minimal.  A prolonged period of pre-trial detention also has the potential to detrimentally affect other fundamental human rights including the right to be presumed innocent until proven guilty, the right to silence and the privilege against self-incrimination.  As a point of general principle any extension of periods of detention should only be provided for where it has been demonstrated that such extension is strictly necessary.  In this section the relevant constitutional and international human rights law standards are examined.   
3.2.1
Article 40.4 – The Constitutional Right to Liberty of the Person

Article 40.4.1 of the Constitution states as follows:
“No citizen shall be deprived of his personal liberty save in accordance with the law.”
The rule that an arrested person must be brought before a District Court judge or peace commissioner as soon as possible is contained in section 15 of the Criminal Justice Act 1951, as amended by section 26 of the Criminal Justice Act 1984.  Section 26 of the 1984 Act provides:

“A person arrested pursuant to a warrant shall on arrest be brought before a justice of the District Court having jurisdiction to deal with the offence concerned or, if a justice is not immediately available, before a peace commissioner in the district of such a justice as soon as practicable.” 
This reproduces the common law position as expounded in People (D.P.P.) v. Walsh
 and the People (D.P.P.) v. Shaw.
  
3.2.2 
Article 5 of the ECHR – The Right to Liberty of the Person
Article 5(1) of the ECHR provides a comprehensive list of circumstances in which persons can be deprived of their liberty where it is in accordance with a procedure prescribed by law.  In particular, under Article 5(1)(c) a person can be lawfully arrested or detained for the purpose of bringing him or her before the competent legal authority on reasonable suspicion of having committed an offence or when it is reasonably considered necessary to prevent him or her committing an offence.  Article 5(3) specifies that a person arrested or detained in accordance with 5(1)(c) should be brought “promptly” before a judge or other officer authorised by law to exercise judicial power and shall be entitled to a trial within a reasonable time.

In its interpretation of the requirement that a person should be brought “promptly” before a judicial authority the Commission has held that a period of four days in cases concerning ordinary criminal offences and five days in exceptional cases is in compliance with Article 5(3).
  

The Court has been more reluctant to place a definitive minimum limit on the acceptable length of preliminary detention.  However, the jurisprudence of the Court reveals that there are clear standards in relation to the requirement that the detained person be brought “promptly” before a judge and that the scope for flexibility in interpreting and applying the notion of promptness is very limited. In the case of Brogan v. United Kingdom
 the applicants were detained pursuant to the special powers of police officers in Northern Ireland to hold persons suspected of terrorism for up to 48 hours, and, with the authority of the Secretary of State, for a further 5 days.  The Court asserted that the assessment of ‘promptness’ has to be made in light of the object and purpose of Article 5 which enshrines a fundamental human right.  While the Court acknowledged that the question of “promptness” needs to be assessed in each case according to its special features, the significance to be attached to those features can never be taken to the point of impairing the very essence of the right guaranteed by Article 5(3).  Moreover, the Court stated that judicial control of interferences by the executive with the individual’s right to liberty is an essential feature of the guarantee embodied in Article 5(3).  On the particular facts of the case the Court asserted, 

“even the shortest of the four periods of detention namely the four days and six hours spent in police custody… falls outside the strict constraints as to time permitted by the first part of Article 5 para. 3.”

Although the Brogan case was decided in the context of the terrorist threat in Northern Ireland, at the time the United Kingdom had not exercised its prerogative to derogate from Article 5 of the ECHR
 and the Court held that the case must proceed on the basis that the articles of the Convention in respect of which complaints have been made were fully applicable.  The Court observed however, that this does not preclude it from considering the background circumstances of the case and went on to state that it “takes full judicial notice of the factors adverted to by the Government in this connection”.
   Therefore, if the period of four days and six hours in police custody without being brought before a judicial authority falls outside the strict time constraints permitted by Article 5(3) where the existence of a terrorist threat is taken into consideration, it can be adduced that in the context of ordinary criminal activity the Court is likely to take a much stricter line. 

3.2.3 
Article 9 of the ICCPR – The Right to Liberty of the Person
Article 9 of ICCPR provides that everyone has the right to liberty and security of person and that no one shall be deprived of his or her liberty except on such grounds and in accordance with such procedure as has been established by law.  A person who is arrested or detained on a criminal charge has the right to be brought “promptly” before a judge or other officer authorised by law to exercise judicial power.  The person is entitled to a trial within a reasonable time or to release.  

In its General Comment 8 the Human Rights Committee pointed out that Article 9 is applicable to all deprivations of liberty and that the delay in arresting a person and bringing them before a judge “must not exceed a few days”.
  It is further stated that “pre-trial detention should be an exception and as short as possible”.

In its Concluding Observations on Ireland’s second periodic report under the ICCPR the Human Rights Committee was critical of existing Irish legislation authorising prolonged periods of detention without charge.
  In particular, the Human Rights Committee has expressed concern that the seven-day period of detention without charge provided for in the Criminal Justice (Drug Trafficking) Act 1996 raises issues of compatibility with Article 9(1).  Moreover, the Human Rights Committee concluded that,

“The State party should ensure that all aspects of detention, including the period of detention…are administered in full compliance with Article 9 of the Covenant.”

3.3
Recommendations:
Ireland is required under international human rights law to ensure that persons who are arrested and detained on a criminal charge are brought promptly before a judge.
  The scope for flexibility in applying the notion of promptness is limited and pre-trial detention should be an exceptional measure and the period of detention should be as short as possible.
  Moreover, judicial control of interferences by the executive with the individual’s right to liberty is an essential safeguard against arbitrary interference.
   
The current proposal for an increase in the period of pre-trial detention is based on recommendations contained in the “Report of the Expert Group Appointed to Consider Changes in the Criminal Law which were Recommended in the Garda SMI Report”.
  The Garda SMI report stated that the current period of 12 hour detention is inadequate for the proper investigation of murder, rape and other similar serious crimes, and for the investigation of complex offences, such as corporate fraud.  On the basis of the Garda SMI report the expert group subsequently accepted that there is a case for increasing the available period of detention of suspects to allow for the proper investigation of serious offences.
  The expert group recommended that a period of up to 48 hours is acceptable and stated that the first 24 hours should be authorised by the Garda Síochána and the second 24 hour period should be authorised by a judge of the District Court.
  The Minister for Justice, Equality and Law Reform also accepted that the 12 hour period of detention currently authorised is inadequate for the proper investigation of certain serious or complex offences.
  However, he stated that increasing the detention period to a total of 48 hours would be excessive and therefore proposes in the current Heads of Bill to increase the period of detention to a total of 24 hours to be authorised by the Garda Síochána without any judicial supervision in the case of all arrestable offences.
  

The HRC believes that the case for an increase of a further 12 hours without judicial supervision in the case of all arrestable offences has not been made and that it is not strictly necessary.  It has not been demonstrated in a concrete manner with reference to practical examples that the period of 12 hours currently provided for is inadequate for the proper investigation of all arrestable offences.  The HRC believes that thorough and practical justifications need to be provided to demonstrate the actual need for this reform proposal.  If it can be demonstrated in the case of more serious offences that involve complex investigations that an increased period of 12 hours is necessary, the increased periods of detention should be targeted on the more serious offences and not applied to every offence punishable for five years or more. 
The HRC is concerned that an increase in the period of detention in the case of all arrestable offences would raise the possibility that Ireland might be in violation of its human rights law obligations under the ECHR and the ICCPR.  The HRC believes that the period of detention of 12 hours currently provided for in our legislation is sufficient for the proper investigation of arrestable offences and that the case for justifying an extension of this period for all arrestable offences has not been made. 

4.
The Taking of Bodily Samples
There are two separate issues within the Heads of the Criminal Justice Bill 2003 in relation to the taking of bodily samples which we will deal with separately in this section.  First, the Heads of Bill proposes to reclassify certain bodily samples as non-intimate and secondly, the Heads of Bill proposes that members of the Garda Síochána will be authorised to use reasonable force, where necessary, to obtain bodily samples and other evidence such as photographs and fingerprints.  As we have already indicated, these proposals are also likely to be accompanied in the final Bill with proposals for the establishment of a DNA database.  We are cognisant of the complex human rights issues that such a proposal raises and we intend to address that issue in detail on publication of the Bill.
4.1
Relevant Provisions of the Heads of the Criminal Justice Bill 2003 in relation to the re-classification of bodily samples
The Heads of Bill currently contains proposals to increase the power of the Garda Síochána to take bodily samples from persons arrested for an arrestable offence.  This proposal will give the Garda Síochána greater access to bodily samples for the creation of an extensive DNA databank.  One of the means by which the Heads of Bill proposes to increase the powers of the Garda Síochána to obtain such samples is through the reclassification of certain types of bodily samples as non-intimate.
Head 12 (a) of the Heads of Bill proposes to amend section 2 of the Criminal Justice (Forensic Evidence) Act 1990 as follows:
(i) it reclassifies saliva as a non-intimate bodily sample;

(ii) it provides for the taking of mouth swabs, also as a non-intimate bodily sample;

(iii) it provides that a sample of hair, other than pubic hair, may be taken by cutting or individually plucking hairs by their roots, provided that the amount of hair plucked is reasonably considered by the person taking the sample to be necessary to constitute a sufficient sample; and
(iv) it increases the penalty where a person obstructs a garda in seeking to obtain a non-intimate sample. 

In the case of non-intimate bodily samples the consent of the person is not required if a member of the Garda Síochána not below the rank of superintendent authorises the taking of the sample on a reasonable belief that the person from whom the sample is being taken has committed the crime under investigation, and the sample will confirm or disprove the involvement of that person.  Moreover, as will be outlined below, Head 10 of the proposed Bill provides that members of the Garda Síochána will be able to use reasonable force, where necessary, to carry out their duties under section 2 of the 1990 Act. 

4.2
Relevant Constitutional and International Human Rights Law
The proposal to reclassify certain bodily samples as non-intimate thereby granting the Garda Síochána wider powers to take bodily samples without the consent of the person raises serious issues with regard to the right to respect for private life and the right to bodily integrity.  The taking of samples without consent read together with the provision for the use of reasonable force in taking samples also raises significant human rights concerns with regard to “degrading treatment” within the meaning of Article 3 of the ECHR and various standards of international human rights law governing the use of force by the State.  In this section the relevant constitutional and international human rights law standards are outlined. 
4.2.1 
Article 40.3 – The Constitutional Right to Bodily Integrity
The Irish Courts have not fully developed a definition of the right to bodily integrity under the Irish Constitution and the degree to which the State can interfere with that right remains unclear.  In Ryan v. Attorney General
 the Supreme Court confirmed Kenny J.’s finding in the High Court that one of the unenumerated rights protected by Article 40.3 of the Constitution was the right to bodily integrity.  Kenny J. defined the right to bodily integrity to mean that “no mutilation of the body or any of its members may be carried out on any citizen under authority of the law except for the good of the whole body.”

The Supreme Court, however, did not pronounce upon Kenny J.’s definition of the right to bodily integrity.  O’Dálaigh C.J. stated, 
“it is unnecessary to define ‘bodily integrity’ or the ‘right to the integrity of the person’ or to consider to what degree and in what circumstances the State might interfere with the right, whether for the benefit of the individual concerned, the common good, or by way of punishment.”
In the case of In the Matter of a Ward of Court
 the Supreme Court accepted that the treatment of a person which involved a tube implanted surgically into her stomach to provide her with nutrition was “intrusive [and] constitutes an interference with the integrity of her body and cannot be regarded as normal means of nourishment”.
  However, the Supreme Court did not provide any further guidance on the definition of the right to bodily integrity and the circumstances in which that right can be interfered with.
The courts, then, appear to have taken quite a narrow view of bodily integrity as being violated only where there is an invasive medical procedure or “mutilation” of the body without the consent of the individual.  It is an open question under Irish law whether the taking of bodily samples from a person without their consent comes within the definition of the right to bodily integrity. 
4.2.2 
Article 40.3.1 – The Constitutional Right to Private Life
It has long been established that the Constitution protects an unenumerated right to respect for private life.  This was first ruled in McGee v. Attorney General
, where the majority in the Supreme Court identified the unenumerated right to marital privacy.  In the case of Norris v. Attorney General
 the Supreme Court accepted that the wider right to private life was guaranteed under Article 40.3 of the Constitution.  In his dissenting judgement in that case, Henchy J. stated that there were many aspects of the right to private life that had yet to be explored and he went on to define the right to private life as:

“a secluded area of activity or non-activity which may be claimed as necessary for the expression of an individual personality, for purposes not always necessarily moral or commendable, but meriting recognition in circumstances which do not endanger considerations such as State security, public order or morality, or other essential components of the common good.”

In the case of Kennedy v. Ireland
 Hamilton P. reiterated the view that the Constitution guarantees the unenumerated right to private life as one of the fundamental personal rights of the citizen which flows from the Christian and democratic nature of the State.  Hamilton P. emphasised that the right to private life was not unqualified and that its exercise may be restricted by the constitutional rights of others or by the requirements of the common good, and is subject to the requirements of public order and morality.  However he stated:

“The nature of the right to privacy must be such as to ensure the dignity and freedom of an individual in the type of society envisaged by the Constitution, namely, a sovereign, independent and democratic society.”
 
In the case of The Matter of a Ward of Court
 the Courts accepted that the right to refuse medical treatment could be viewed as an aspect of the right to private life.  However, Hamilton C.J. quoting Costello J.’s remarks, made extra-judicially, pointed out that none of the personal rights in Article 40.3.1 are absolute and they may be validly restricted under certain circumstances.  Costello J. pointed to the following example,
“in the case of contagious diseases, the claims of the common good might well justify restrictions on the exercise of a constitutionally protected right to refuse medical treatment.”

In relation to the restriction of rights in general the Supreme Court has accepted that the correct test to be applied is the proportionality test.  In the case of Heaney v. Ireland
, Costello J. defined the proportionality test as a test which requires that there should be minimal restraint on the exercise of protected rights.  The objective of the restraint must be of sufficient importance to warrant overriding a constitutionally protected right and must relate to concerns pressing and substantial in a free and democratic society.  In order to pass the proportionality test Costello J. stated that the means chosen must be rationally connected to the objective, must not be arbitrary or unfair, and must impair the right as little as possible. 
In summary, the right to private life is a fundamental personal right under the Irish Constitution.  However, the precise scope of the right to private life has not been fully defined and there is substantial potential for the development of this particular right in light of the rich jurisprudence under Article 8 of the ECHR to which the Courts are required to have regard.
  The nature of the right to private life is to ensure the dignity and freedom of the individual in a democratic society is protected.  Any restriction on this right must be minimal, the object of the restriction must be of sufficient importance to warrant overriding the right to private life, and the means chosen to restrict the right must be proportionate to the objective pursued.
4.2.3
Article 8 of the ECHR – The Right to Respect for Private Life
As previously mentioned Article 8 is regarded to be one of the broadest and most open-ended provisions of the ECHR and the notion of private life in particular is considered to be quite broad.  In Stubbings v. United Kingdom
 the Court stated that the concept of private life included the “physical and moral integrity of the person”.

The European Commission of Human Rights has considered two cases where the applicants claimed that a law obliging them to take a compulsory blood test amounted to a violation of their right to private life under Article 8 of the ECHR.  In the case of X v. The Netherlands
 the applicant was required to take a blood test on suspicion of driving under the influence of alcohol and in the case of X v. Austria
 the applicant was required to take a blood test in the context of paternity proceedings.  In both cases the Commission accepted that:  

“Physical interference, even minimum physical interference, with a person against his will may raise problems in connection with …Article [8].”

However, in both cases the Commission accepted that the interferences in question could be justified under Article 8(2) of the ECHR, which sets out the circumstances in which interferences with privacy are acceptable.  
In the case of X v. The Netherlands the Court held that,

“while compulsory blood testing may be seen as constituting a violation of private life within the meaning of Article 8, paragraph 1, it may also be seen as necessary for the protection of the rights of others, within the meaning of paragraph 2 of the same article.”
 

Moreover, in the case of X. v. Austria the Commission concluded that the public has an interest in the courts having the power to make use of a harmless scientifically proved method of obtaining evidence for the purpose of determining paternity relationships and thereby determining paternity rights.  It was held that these interests must prevail in the circumstances of the case over the applicant’s interest in being protected against interferences with his private life.
 

The Commission has accepted, therefore, that any physical interference, even if it is minimal, amounts to an interference with the right to private life under Article 8(1).  However, both in the case of driving under the influence of alcohol and paternity proceedings, the Commission accepted that this interference was justified under Article 8(2) of the Convention.
The European Court of Human Rights has not directly considered the question of the taking of bodily samples under Article 8 of the Convention.  An analogous situation in which the Court has looked at the issue of voice samples was presented in the case of P.G. and J.H. v. United Kingdom
, where the applicants alleged that the secret recording of their voices by the police when they were being charged at the police station and while they were being held in their cells amounted to a violation of their private life.  The Government submitted that the aural quality of the applicants’ voices was not part of private life but was rather a public, external feature.  However, the Court held:

“While it is generally the case that the recordings were made for the purpose of using the content of the conversations in some way, the Court is not persuaded that recordings taken for use as voice samples can be regarded as falling outside the scope of protection afforded by Article 8.  A permanent record has nonetheless been made of the person’s voice and it is subject to a process of analysis directly relevant to identifying that person in the context of other personal data.”

The Court also concluded that the interference in question was not in accordance with the law because it was not provided for in legislation.  The Court noted that:

“[I]t is trite law that specific statutory or other express legal authority is required for …invasive measures, whether [it is to] search private property or taking personal body samples……  The underlying principle [is] that domestic law should provide protection against arbitrariness and abuse…”

The European Court of Human Rights has not directly considered whether the taking of bodily samples for forensic analysis and investigation of crime amounts to an interference with private life.  However, in light of the jurisprudence of the European Commission of Human Rights on compulsory blood testing and the finding of the Court in relation to voice samples in the P.G. and J.H case, the Court may in the future hold that Article 8 is applicable within this context.  If it is accepted that the taking of bodily samples comes within the definition of the right to private life under Article 8 the question arises whether, as in the present context, the taking of bodily samples from all persons suspected of an arrestable offence is necessary in a democratic society, in the interests of the prevention of crime and disorder and is proportionate to this aim?  In assessing whether the principle of proportionality has been complied with the European Court (or a national court interpreting the ECHR) would have to examine whether adequate and effective safeguards exist to protect the individual against arbitrary or unjustifiable interference.   
4.2.4
Article 17 of the ICCPR – The Right to Privacy

Article 17 of the ICCPR provides that no one should be subjected to arbitrary or unlawful interference with his or her privacy, family, home or correspondence.  In relation to the gathering and holding of personal information, the Human Rights Committee in General Comment 16 require that a number of important safeguards should be in place .

· The gathering and holding of personal information must be regulated by law;

· The State should take effective measures to ensure that information concerning a person’s private life does not reach the hands of persons who are not authorised by law to receive, process it or use it;

· Every individual should have the right to ascertain whether, and if so, what personal data is stored about them and for what purpose;

· If such files contain incorrect personal data or have been collected or processed contrary to the provision of the law, every individual should have the right to request rectification or elimination. 

4.2.5
Article 6 of the ECHR – The Principle Against Self-Incrimination
Article 6(2) of the ECHR provides as follows,

“Everyone charged with a criminal offence shall be presumed innocent 

until proved guilty according to law.”
Although it is not specifically mentioned in Article 6 of the Convention, the Court has held that the right to silence and the right not to incriminate oneself are generally recognised international standards that lie at the heart of fair criminal procedure.
  The rationale behind the right to silence and the right not to incriminate oneself lies in the protection of the accused against improper compulsion by the authorities thereby contributing to the avoidance of miscarriages of justice.  
In case of Saunders v. United Kingdom
 the Court stated that that the right not to incriminate oneself is primarily concerned with respecting the will of the accused person to remain silent.  The Court drew a distinction between the right of the accused person to remain silent, and the use in criminal proceedings of material which might be obtained from the accused through the use of compulsory powers, but which has an existence independent of the will of the suspect, such as documents acquired pursuant to a warrant, breath, blood and urine samples, and bodily tissue for the purpose of DNA testing.  In the opinion of the Court the right not to incriminate oneself does not extend to the use in criminal proceedings of these materials as is commonly understood within the legal systems of the States Parties to the ECHR and elsewhere.

4.2.6
Non-Binding Principles on the use of DNA within the context of the 

Criminal Justice System
The Committee of Ministers of the Council of Europe, acting under Article 15 (b) of the Statute of the Council of Europe, have the authority to issue non-binding recommendations to the member States on matters that the Committee has agreed are ‘common policy’ as between member States.  The Committee of Ministers has issued a Recommendation No. R (92) 1 in relation to the use of DNA within the framework of the criminal justice system.  The Recommendation contains a number of principles in relation to the use, taking and storage of samples.  Paragraph 3 recommends that samples collected for DNA analysis and the information derived from such analysis for the purpose of investigation and prosecution of a criminal offence must not be used for other purposes.  In addition, the Recommendation states that samples collected from living persons for DNA analysis for medical purposes and the information derived from such samples may not be used for the purposes of investigation and prosecution of a criminal offence, unless circumstances for such use are laid down expressly in the domestic law. 

In relation to the taking of samples, in paragraph 4 the Committee of Ministers recommends,

“The taking of samples for the purpose of DNA analysis should only be carried out in circumstances determined by the domestic law; it being understood that in some States this may necessitate specific authorisation from a judicial authority.  Where the domestic law admits that samples may be taken without the consent of the suspect, such samples should only be carried out if the circumstances of the case warrants such action.” (emphasis added)

In relation to the types of offences for which State should have recourse to DNA analysis paragraph 5 of the Recommendation states that:

“Recourse to DNA analysis should be permissible in all appropriate cases, independent of the degree of seriousness of the offence.” 

The Recommendation also addresses the question of the laboratories and institutions that control DNA analysis, pointing out that DNA analysis is a sophisticated scientific procedure which should only be performed by laboratories possessing the appropriate facilities and experience.  Finally, in relation to the storage of DNA samples, paragraph 8 of the Recommendation states that such samples should not be kept after the rendering of the final decision in the case for which they are used.  Measures should be taken to ensure that the results of DNA analysis and the information so derived is deleted when it is no longer necessary to keep it for the purposes for which it was used.

4.3
Relevant provisions of the Heads of the Criminal Justice Bill in relation to 
the authorisation to use reasonable force to gather evidence
Head 10 provides that where a Garda arrests a person under any power conferred by law the member may photograph the person or cause him or her to be photographed.  Moreover, the Head proposes that the member will be able to use reasonable force, if necessary, to obtain the photograph or to exercise his or her powers under section 6 or 28 of the Criminal Justice Act, 1984.  Section 6 of the 1984 Act sets out the powers of the Garda in relation to a detained person including among others, the power to search the suspect, the power to take the suspects fingerprints and palmprints, and the power to photograph the suspect.  
In addition, Head 10 proposes that members of the Garda Síochána will be able to use reasonable force, if necessary, in the exercise of his or her powers under section 2 of the Criminal Justice (Forensic Evidence) Act 1990.  Section 2 of the Criminal Justice (Forensic Evidence) Act 1990 grants the Garda Síochána the power to take bodily samples from persons detained under the Criminal Justice Act 1984 or the Offences Against the State Act 1939.  As outlined above the consent of the person is required in relation to certain “intimate” bodily samples and is not required in relation to “non-intimate” samples.  

The safeguards that apply under section 8 of the Criminal Justice Act 1984 also apply in relation to the photographs that are proposed will be taken pursuant to the powers under the Heads of Bill.  Under section 8 of the 1984 Act where proceedings for an offence are not instituted against the person within a period of six months from the date of taking the photograph or print, and the failure to institute proceedings is not due to the fact that he or she has absconded or cannot be found, the photograph or fingerprint is to be destroyed.  Head 11 of the proposed Heads of Bill extends the time period for which samples can be held before the institution of proceedings to one year.

4.4
Relevant International Human Rights Law 

A core principle of international human rights law in the area of policing is that any use of force by the police or other agents of the State must be carefully regulated and based on the principle of least necessary force.   In this section we outline the main safeguards and limits on the use of force which are aimed at ensuing the right of every individual to respect for his or her private life and bodily integrity and to ensure the individual’s freedom from inhuman and degrading treatment.


4.4.1
Article 3 of the ECHR – The Right not to be Subject to Degrading Treatment

Article 3 of the ECHR provides as follows:

“No one shall be subjected to torture or to inhuman or degrading treatment or punishment.”

The Court has reiterated on a number of occasions that Article 3 enshrines one

of the fundamental values of a democratic society.  The prohibition against torture, inhuman and degrading treatment or punishment is absolute.  In the Aksoy v. Turkey
 case the Court stated,

“even in the most difficult of circumstances such as the fight against organised terrorism and crime the Convention prohibits in absolute terms torture or inhuman or degrading treatment or punishment.  Unlike most of the substantive clauses of the Convention and of Protocols number 1 and 4, Article 3 makes no provision for exceptions.”


The starting point for the definition of the concept of “degrading treatment” 


under the ECHR is the Greek
 case where the Commission stated, 

“[t]reatment or punishment of an individual may be said to be degrading if it grossly humiliates him before others or drives him to act against his will or conscience.”
 

In each case the determination of whether the treatment complained of amounts to “degrading treatment” must be decided in the light of all the circumstances of the case, taking account of the factors relevant to such a determination.  In Selcuk and Asker v. Turkey
 the Court stated:

“The Court recalls that ill-treatment must attain a minimum level of severity if it is to fall within the scope of Article 3.  The assessment of this minimum is relative: it depends on all the circumstances of the case such as the duration of the treatment, its physical and/or mental effects and, in some cases, the sex, age and state of health of the victim.”

In particular, having regard to the vulnerability of persons deprived of their liberty the Court has emphasised that,

“in respect of a person deprived of his liberty, any recourse to physical force which has not been made strictly necessary by his own conduct diminishes human dignity and is in principle an infringement of the right set forth in Article 3 of the Convention….[T]he requirements of an investigation and the undeniable difficulties inherent in the fight against crime cannot justify placing limits on the protection to be afforded in respect of the physical integrity of individuals.”

An important aspect of the protection afforded by Article 3 of the Convention is that it places the State under a positive obligation to take preventative measures to ensure that violations of Article 3 do not occur, and remedial action to ensure accountability and justice where violations have already taken place.  Therefore it was observed in the Aksoy case that, 

“where an individual is taken into police custody in good health but is found to be injured at the time of release, it is incumbent on the State to provide a plausible explanation as to the causes of the injury failing which a clear issue arises under Article 3.”

Therefore, the State has a positive obligation to ensure that persons who are deprived of their liberty are not subjected to any form of ill-treatment that may be considered degrading.  

The Court has not directly considered whether the taking of bodily samples from a person, which may involve the use of reasonable force where a person does not give their consent for the taking of non-intimate bodily samples, comes within the meaning of “degrading treatment” under Article 3 of the Convention.  However, the definition of “degrading treatment” is not a static one and the Court has taken a progressive approach in its interpretation treating the Convention as a living instrument that should be interpreted in the light of present-day circumstances.    

4.4.2 European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment 

The European Committee for the Prevention of Torture (hereinafter CPT) was established under the European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment to examine the treatment of persons deprived of their liberty within the Council of Europe member States with a view to protecting such persons from torture, inhuman and degrading treatment or punishment.

(i) Substantive Standards

The CPT regularly issues a set of substantive standards to indicate to the national authorities its views regarding the manner in which persons deprived of their liberty ought to be treated.  In its 2002 set of standards the CPT identifies three rights for persons detained by the police as being of particular importance: the right of the person concerned to have the fact of his or her detention notified to a third party of his choice, the right of access to a lawyer and the right to request a medical examination by a doctor of his or her choice.
  In particular, as regards medical examination requested by persons in police custody, all examinations should be conducted out of the hearing and preferably out of the sight, of police officers and the results of the examination should be recorded by the doctor and made available to the detainee and his or her lawyer.

The CPT has also expressed the view that electronic recording of police interviews is a useful safeguard against ill-treatment because it can provide a complete and authentic record of the interview process, thereby facilitating the investigation of any allegations of ill-treatment.
  Moreover, the CPT has expressed the importance of keeping comprehensive records of custody recording all aspects of a persons’ treatment while in custody.
  In relation to the training of law enforcement personnel the CPT has stated that there is no better guarantee against the ill-treatment of a person deprived of his or her liberty than a properly trained police officer who is able to carry out his or her duties successfully without having recourse to ill-treatment.

(ii) 
Ireland’s compliance with the CPT
A significant number of persons claimed to have been physically ill-treated by members of the Garda Síochána when interviewed by the CPT delegation to Ireland in 2002.  The CPT observed in its report that,

“The number and constituency of the allegations of ill-treatment by the delegation lend them credibility.  Moreover, in some cases, the delegation’s doctors gathered medical evidence consistent with the allegations received.”

The CPT stated that the Irish Government need to take concrete action to ensure that all members of the Garda Síochána become aware that ill-treatment of persons deprived of their liberty is unacceptable.  With regard to the use of force when effecting an arrest the CPT emphasised that no more force than is strictly necessary should be used and recommended that,

“The Irish authorities seek to integrate human rights concepts into practical professional training for high-risk situations, such as the arrest and interrogation of suspects.”

Clearly, if the circumstances under which the members of the Garda Síochána are authorised to use reasonable force to obtain bodily samples are to be extended, the risk of physical ill-treatment of persons deprived of their liberty will increase.  Specific professional training in human rights concepts to deal with this high-risk situation is required to protect persons against such physical ill-treatment.  
4.4.2
Non-Binding Principles on the use of Force by Law Enforcement
Officials                 
The rules of conduct governing the activities of law enforcement officials, in particular in relation to the use of reasonable force, have been further developed by the United Nations into detailed codes and principles of conduct.  While these instruments are not directly legally binding upon States they are important interpretative guides as regards international best practice in the area of police powers.  The European Court of Human Rights has made frequent reference to these instruments and the Human Rights Committee has cited their authority both in its concluding observations and general comments.

The UN General Assembly Resolution, “Code of Conduct for Law Enforcement Officials”
 contains a detailed set of principles that sets the standard for the proper conduct of law enforcement officials in carrying out their duty.
In relation to the use of force Article 3 provides:
“Law enforcement officials may use force only when strictly necessary and to the extent required for the performance of their duty.”
Paragraph a. to the Commentary on the code of conduct states that the use of force by the police should be exceptional, and that while police may use such force as is reasonably necessary for the prevention of crime or in effecting or assisting in the lawful arrest of offenders or suspected offenders, no force going beyond that may be used.   Paragraph b. points out that national law ordinarily restricts the use of force by police in accordance with the principle of proportionality, and asserts that it is to be understood that such national principles of proportionality apply. In accordance with the UN Principles the Irish Government are encouraged to keep the ethical issues associated with the use of force under constant review.
  
The United Nations “Basic Principles on the Use of Force and Firearms by Law Enforcement Officials”
 provides a detailed set of principles specifically addressing the use of force and firearms.  This instrument consists of 26 principles addressed to governments and law enforcement agencies, or to law enforcement officials.  It embodies not only rules that are essentially normative in character, but also rules embodying good practice on technical aspects of policing. 
The principles of proportionality and necessity form the basis of the standards on the use of force embodied in the Basic Principles.  Principle 15 deals explicitly with the question of the use of force or firearms against people in custody or detention.  Under Principle 15 law enforcement officials may only use force against detainees when strictly necessary for maintaining order within the institution or when personal safety is threatened.  The absolute prohibition of torture and other cruel, inhuman or degrading treatment or punishment, and the right of detainees to humane treatment preclude the use of force for the purposes of obtaining confessions of crime, or obtaining intelligence. 

More generally, Principle 1 requires governments and law enforcement agencies to adopt and implement rules and regulations on the use of force and in doing so they are required to keep the ethical issues associated with the use of force constantly under review.  In relation to training and selection, Principle 18 requires governments and law enforcement agencies to ensure that all officials are selected by proper screening procedures, and have the appropriate moral, psychological and physical qualities for the effective exercise of their functions.  They are to receive continuous and thorough professional training, and their continued fitness to perform these functions is to be subject to periodic review. 

4.5
Recommendations:

Reclassification of Bodily Samples
The HRC is concerned about the broad powers that are being proposed to be granted to the members of the Garda Síochána for the taking of bodily samples from persons, without the consent of those persons.  The HRC is of the opinion that the taking of bodily samples without the consent of the person amounts to an interference with the right to private life and bodily integrity as guaranteed under the Irish Constitution and under international human rights law.
  The HRC is concerned that the wide-ranging powers that are proposed to be granted to members of the Garda Síochána to take samples from all persons arrested upon suspicion of having committed an arrestable offence is not necessary in a democratic society or proportionate to the aim of preventing crime and protecting the rights of others.  

Moreover, the HRC is concerned that there are inadequate safeguards in place in the Heads of Bill and the current Criminal Justice (Forensic Evidence) Act, 1990 in relation to the taking of bodily samples in general.  The HRC recommends that the following safeguards should be provided for in the proposed Bill to protect the individual’s right to private life and bodily integrity against arbitrary, inappropriate and unjustifiable interference
:

(a) Non-Intimate Bodily Samples: 
The law should provide that the authorisation to take a sample without the consent of the person under investigation should not be given by a member of the Garda Síochána unless he or she is satisfied that the carrying out of the forensic procedure without consent is justified in all the circumstances.  
In determining whether the carrying out of the forensic procedure without consent is justified in all the circumstances, the law should provide that the garda in question must balance the public interest in obtaining evidence, against the public interest in upholding the physical integrity and private life of the suspect. 

In balancing those interests the law should provide that the garda should have regard to the following:

(i) the seriousness of the circumstances surrounding the commission of the relevant offence and the gravity of the relevant offence;

(ii) the degree of the suspect’s alleged participation in the commission of the relevant offence;

(iii) the age, physical and mental health, cultural background and religious beliefs of the suspect, to the extent that they are known;

(iv) whether there is a less intrusive but reasonably practicable way of obtaining evidence tending to confirm or disprove that the suspect committed the relevant offence;

(v) if the suspect gives reasons for refusing to consent – the reasons for refusing.

(b) General Safeguards in Relation to the Taking of Bodily Samples:
The HRC proposes that detailed regulation of the taking of samples as is set out in this section should be provided for in a set of formal guidelines either in a Schedule appended to the proposed Bill or by Ministerial order.  In any such set of guidelines, we believe the following general safeguards should be included in relation to the taking of all bodily samples:

(i)
the taking of bodily samples should be carried out in circumstances affording reasonable privacy to the suspect;

(ii) 
the taking of bodily samples should be carried out in the presence or view of a person who is of the same sex as the suspect;

(iii) the taking of bodily samples should not be carried out in the presence or view of a person whose presence is not necessary for the purposes of the forensic procedure;

(iv) there should be no questioning during the taking of bodily samples;

(v) the taking of bodily samples should not involve any cruel, inhuman or degrading treatment;

(vi) the taking of bodily samples should be carried out by specified professionals including nurses, medical practitioners, and dentists depending on the procedure;

(vii) a child or incapable person should be entitled to have present a parent, guardian, legal practitioner or other independent person who is not  a member of the Garda Síochána during the taking of bodily samples;

(viii) the number of members of the Garda Síochána present during the taking of bodily samples must not exceed that which is reasonably necessary to ensure that the procedure is carried out effectively;

(ix) the taking of bodily samples must be video recorded in all circumstances unless the suspect objects to the video recording and the suspect must be informed of the reasons for the video recording;
(x) the suspect should have the right to an interpreter where he or she does not speak English as his or her first language;

(xi) the suspect should have the right of access to legal advice of his or her choice to decide the implications of refusing to give a bodily sample.

Authorisation to use reasonable force if necessary to gather evidence
The HRC is concerned about the proposal under the Heads of Bill to authorise members of the Garda Síochána to use reasonable force, if necessary, to obtain photographs, fingerprints, palmprints and non-intimate bodily samples from all persons detained on reasonable suspicion of having committed an arrestable offence. 

The use of force by members of the Garda Síochána should only occur when it is strictly necessary and to the extent required for the performance of their duty.  In particular, where persons suspected of having committed a crime are in detention the use of force should only occur in exceptional circumstances.  This is a basic principle governing the activities of law enforcement officials as laid down by the CPT standards, the UN “Code of Conduct for Law Enforcement Officials” and the UN “Basic Principles on the Use of Force and Firearms by Law Enforcement Officials”.  The HRC is concerned that the proposals to increase the circumstances under which members of the Garda Síochána are authorised to use force are not in harmony with this basic principle of human rights law.  It is imperative that any force that is used is in accordance with the principle of proportionality.    

Among the safeguards that we recommend should be put in place are adequate police training in the taking of samples, the keeping of comprehensive custody records and the right of access to a medical practitioner.
5. 
Prosecution Appeals

5.1
Relevant Provisions of the Heads of the Criminal Justice Bill 2003
Head 15 of the Heads of Bill proposes to amend section 34 of the Criminal Procedure Act 1967 to extend the circumstances where a “without prejudice” appeal can be brought to cases where the point of law has arisen (i) in any pre-trial procedure or (ii) in the course of a trial. 

In addition, under Head 15(2) of the Heads of Bill it is proposed to amend section 29 of the Courts of Justice Act 1924 to allow the D.P.P. to have a “without prejudice” right to refer a point of law which arises in the Court of Criminal Appeal to the Supreme Court. 

The Minister for Justice, Equality and Law Reform has stated that he added these proposed amendments to the Bill as a result of recommendations from the D.P.P.  He has also indicated that this call for reform was prompted, in part, by the incorporation of the ECHR into Irish domestic law, and the variety of legal issues that are likely to be raised in the course of criminal trials as a consequence of incorporation.  The D.P.P is concerned that these questions of law should not be determined in the course of a criminal trial without the opportunity of review in the more considered atmosphere of an appeal court.
  The Minister asserts that some channel needs to be created so that rulings unfavourable to the prosecution of crime can be appealed.

It is proposed that the Supreme Court will assign counsel to argue in support of the point and will also hear argument by counsel on behalf of the A.G. or D.P.P. as the case may be; and if the acquitted person desires to present argument to the court by counsel on his or her behalf.  It is proposed that the acquitted person will be entitled to free legal aid in respect of the presentation of any argument to the court and to have a solicitor and/or counsel assigned to him for that purpose in the manner prescribed by regulations under section 10 of the Criminal Justice (Legal Aid) Act 1962.

5.2       Relevant Constitutional and International Human Rights Law
The extension of the circumstances under which a “without prejudice” appeal against an acquittal can be taken raises concerns that such a procedure will be unfair to the acquitted person.  In the following section the relevant constitutional and international law are outlined.    The main areas of law that are relevant in this context are the right to a good name or reputation, the principle of the finality of acquittal and the right to the presumption of innocence.
5.2.1
The Constitutional Right Not to be Tried a Second Time for the Same 

Offence Following upon a Valid Conviction or Acquittal

The current status of the law in Ireland in relation to prosecution appeals is governed by section 34 of the Criminal Procedure Act 1967 and section 16 of the Courts of Justice Act 1947.  Section 34 of the 1967 Act provides that where, on a question of law, a verdict in favour the accused is found by direction of the Trial Judge, the D.P.P
 or A.G. can, without prejudice to the verdict in favour of the accused, refer the matter to the Supreme Court for determination.  Section 16 of the 1947 Act provides that a Circuit Court Judge can, on the request of either of the parties, refer a question of law to the Supreme Court for determination.
The rule prohibiting appeals against acquittal was a settled principle of the common law.
  This common law rule was linked to the principle of double jeopardy.  Deane J. in Thompson v. Master-Touch TV Service Pty Ltd (No. 3)
 observed:

“[The common law rule against prosecution appeals] …is, in essence, the statement of a common law right, namely, the right of a person who has been acquitted by a court of competent jurisdiction after a trial on the merits of a criminal charge to be spared the renewed jeopardy of an appeal against that acquittal.”
 

The principle against double jeopardy can be traced back to Greek, Roman and Canon Law, its basic premise being that no-one should be tried twice for the same offence.
  This common law rule was enunciated in the Irish Courts in the case of the People (Attorney General) v. Kennedy.
  In that case the Supreme Court in examining section 29 of the Court of Justice Act 1924 stated that:

“The giving of an appeal against an acquittal would be [a]… fundamental innovation…[affecting] the right of personal freedom and a reversal of the policy of centuries.  I could not believe that our Legislature intended to introduce such a revolutionary reversal of the policy of centuries and one gravely affecting personal freedom, by a section expressed in such terms as section 29 and subject to such ambiguity.”

However, in the subsequent case of The People (Director of Public Prosecutions) v. O’Shea
 the Supreme Court abandoned the common law principle and held that the general words of Article 34 of the Constitution conferred a right of appeal upon the prosecution against acquittals in the Central Criminal Court.
  The majority rejected the argument that the immunity of jury acquittals from appeal was an essential ingredient of the constitutional right to trial by jury contained in Article 38.5 of the Constitution.  The majority also rejected an argument that the statutory “without prejudice” avenue of appeal pursuant to section 34 of the 1967 act, curtailed the right of appeal afforded to the prosecution by the Constitution.  The majority found that the constitutional provision should be given its literal meaning and that the clear words of the Constitution should not be limited by advertence to what has been the law or policy formerly recognised or practised.
  

The O’Shea decision creating a constitutional avenue of appeal from the Central Criminal Court was abolished by the legislature in section 11 of the Criminal Procedure Act 1993.  Therefore, the avenues to take a prosecution appeal are limited to section 34 of the Criminal Procedure Act 1967 and section 16 of the Courts of Justice Act 1947.  
In relation to section 16 of the Courts of Justice Act 1947 in The People (Attorney General) v. McGlynn
 the Supreme Court held that a Circuit Court judge had no jurisdiction under the provision to state a case during the course of a criminal trial on indictment.  The Court had regard to the fact that to state a case mid-trial would cause undue disruption to the jury trial process.  The Court therefore concluded that in such cases the trial judge has no jurisdiction to state a case between the point that the accused is given in charge to the jury through to the point when the jury return its verdict.    
5.2.2
The Finality of Final Acquittals or Convictions under International  Human Rights Law 
International Human Rights law also prohibits the trial of a person for a crime that they have already been finally acquitted or convicted of.  This principle is called the principle of ne bis in idem.
  In the ECHR Article 4 of Protocol 7 provides as follows:

“1. No one shall be liable to be tried or punished again in criminal proceedings under the jurisdiction of the same State for an offence for which he has already been finally acquitted or convicted in accordance with the law and penal procedure of that State.

2. The provisions of the preceding paragraph shall not prevent the reopening of the case in accordance with the law and penal procedure of the State concerned, if there is evidence of new or newly discovered facts, or if there has been a fundamental defect in the previous proceedings, which could affect the outcome of the case.”
 

Article 14(7) of the ICCPR also provides that:

“No one shall be liable to be tried or punished again for an offence for which he has already been finally convicted or acquitted in accordance with the law and penal procedure of each country.”

5.2.3
Article 6 of the ECHR – The Presumption of Innocence

Article 6.2 of the ECHR provides that:

“Everyone charged with a criminal offence shall be presumed innocent until proved guilty according to law”.

In the case of Hammern v Norway
 the Court considered the position of a man who had been charged with a serious sexual offence, detained for three separate periods of pre-trial detention and subsequently acquitted of all charges.  The applicant then filed a petition for compensation.  In relation to two of his claims for pecuniary and non-pecuniary damages the Norwegian High Court had ruled in his favour, however an additional claim for supplementary damages was turned down it not having been shown probable that he did not perform the act which was the basis of the charge, the burden of proof in that compensation claim being on the applicant.  

In examining whether the compensation procedure was criminal in nature, the Court stated that the question was whether it was sufficiently linked to the criminal charge, which they found it was.
  Therefore, the protection offered by Article 6 (2) is not restricted to the criminal trial proper but also to associated proceedings.  

In Hammern the Court reiterated the point from earlier cases that the protection of Article 6 (2) extends to prohibiting even the voicing of any suspicions regarding an accused’s innocence and held that the applicant was entitled to the compensation award.
 This ruling opens the possibility that the type of prosecution appeals proposed in the present Heads of Bill might also fall under the protection of Article 6 (2), as they may also be considered to undermine the presumption of innocence in respect of an acquitted party.
5.3
Recommendations
The HRC is concerned that a broader “without prejudice” appeal may be considered unfair to the acquitted person in that it creates the potential to undermine the good name of the acquitted person.  Where the appellate court overrules the legal basis for their acquittal this could create the public perception that their acquittal was hollow, and based on a mere legal technicality.  The acquitted person does not have a further avenue to clear their good name.

The HRC is further concerned that where a point of law is referred to the Supreme Court by the A.G or the D.P.P. the Supreme Court is effectively pronouncing on what is a moot point.  The appeal therefore may lack the force of urgency and reality that is desirable in judicial proceedings.  Important points in the context of the criminal law relating to the interpretation of the ECHR by the Irish Supreme Court may be removed from the reality and urgency of the facts of the case.   The HRC submits that it is more suitable for the trial judge who is fully exposed to all of the evidence to interpret the law in such cases.   

If it is felt necessary to address issues which are felt to require clarification following on from a particular acquittal, the HRC believes that it would be necessary to separate the legal issue at stake from the presumption of innocence in favour of the acquitted party.  We do not believe that such a separation is possible under the proposed scheme.
6.
Summary of Main Recommendations 

6.1      Search Warrants
The power to authorise and carry out a search upon a person’s home or business is a significant interference with the right to private life and the inviolability of the dwelling as protected under the Irish Constitution
 and international human rights law.
  

It is the opinion of the HRC that judicial control over the issuance of a search warrant is an essential feature of the right to private life and the right to the inviolability of the dwelling.  The HRC questions whether in practical terms it is necessary to grant the Garda Síochána the power to issue a search warrant as proposed under the Heads of the Criminal Justice Bill 2003 Bill given the fact that in practice a judge of the District Court is available at all times to take requests.  The HRC believes that the case for justifying an extension of the circumstances under which the Garda Síochána controls the issuance of search warrants has not been made.   We further submit that, if there are indeed practical difficulties in obtaining a District Court judge other solutions may be available such as exploring the possibility of electronic communication of warrants in exceptional circumstance.

6.2      Periods of Detention
All persons who are arrested and detained on any criminal charge are required to be brought promptly before a judicial authority.
  The scope for flexibility in applying the notion of promptness is limited and judicial control of interferences by the executive with the individual’s right to liberty is an essential safeguard against arbitrary interference.
  The HRC is concerned that an increase in the period of detention in the case of all arrestable offences would raise the possibility that Ireland might be in violation of its human rights law obligations under the ECHR and ICCPR.

The HRC recommends that the period of detention of 12 hours currently provided for in our legislation is sufficient for the proper investigation of an arrestable offence and believes that the case for justifying an extension of this period has not been made.

6.3      The Taking of Bodily Samples
The HRC is concerned that the wide-ranging powers that are proposed to be granted to members of the Garda Síochána to take samples from all persons arrested upon suspicion of having committed an arrestable offence is not necessary in a democratic society or proportionate to the aim of preventing crime and protecting the rights of others. 

It is the opinion of the HRC that there are inadequate safeguards in place in the Heads of Bill and the current Criminal Justice (Forensic Evidence) Act 1990 in relation to the taking of bodily samples in general.  

The HRC recommends that the proposed Bill should provide that the authorisation to take a sample without the consent of the person should only be given by a member of the Garda Síochána where he or she is satisfied that the carrying out of the forensic procedure is justified in all the circumstances.  It should be provided for in the proposed Bill that in making his or her evaluation the garda must balance the public interest in obtaining evidence, against the right to respect for the physical integrity and private life of the suspect.  In addition,  the proposed Bill should provide that the garda should have regard to the seriousness of the offence, the degree of the suspect’s alleged participation, the characteristics of the suspect, whether there is a less intrusive way of obtaining evidence and the reasons for the suspect’s refusal to consent. 

The HRC recommends that a number of general safeguards should be put in place in relation to the taking of bodily samples.  For example the taking of bodily samples should be carried out in circumstances affording reasonable privacy to the suspect, in the presence or view of a person of the same sex as the suspect, no questioning should take place during the procedure, and the number of members of the Garda Síochána present must not exceed that which is reasonably necessary to ensure that the procedure is carried out effectively.  Most importantly the taking of bodily samples, in particular where reasonable force is authorised, should not involve any cruel, inhuman or degrading treatment and the procedure should be video recorded in all circumstances unless the suspect objects.  

The HRC is further concerned about the proposal under the Heads of Bill to authorise members of the Garda Síochána to use reasonable force, if necessary, to obtain photographs, fingerprints, palmprints and non-intimate bodily samples from all persons detained on reasonable suspicion of having committed an arrestable offence.  It is the view of the HRC that proposals to increase the circumstances under which members of the Garda Síochána are authorised to use force are not in harmony with the basic principles of human rights law that force should only be used when it is strictly necessary, and in particular, that the use of force against persons in detention should only occur in exceptional circumstances.
 

The members of the Garda Síochána should only be authorised to use force when strictly necessary and the force used must be minimal, and strictly proportionate to that required by the circumstances.
  In particular, where a person is in detention any physical force which has not been made strictly necessary by his or her own conduct diminishes human dignity and has the potential to be in violation of Article 3 of the ECHR.
  The Garda Síochána should undergo specific professional training to deal with the high-risk situation of taking bodily samples using force where necessary and such training should integrate human rights concepts.
  A comprehensive custody record should be kept in all cases recording the forensic procedure and if the person in custody requests they should also have the right to be examined by a medical practitioner of their own choice out of the sight and hearing of members of the Garda Síochána.

6.4       Prosecution Appeals


The HRC is concerned that a broader “without prejudice” appeal may be 

considered unfair to the acquitted person in that it creates the potential to undermine the good name of the acquitted person and may undermine the presumption of innocence by imputing guilt on an acquitted person.  Where the appellate court overrules the legal basis for their acquittal this could create the public perception that their acquittal was hollow, and based on a mere legal technicality.  The acquitted person does not have a further avenue to clear their good name.

The HRC is further concerned that where a point of law is referred to the Supreme Court by the A.G. or the D.P.P. the Supreme Court is effectively pronouncing on what is a moot point.  The appeal therefore may lack the force of urgency and reality that is desirable in judicial proceedings.  Important points in the context of the criminal law relating to the interpretation of the ECHR by the Irish Supreme Court may be removed from the reality and urgency of the facts of the case.  The HRC submit that it is more suitable for the trial judge who is fully exposed to all of the evidence to interpret the law in such cases.
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