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Introduction
It has been a longstanding policy of the Irish Human Rights Commission (IHRC), set out in a number of our submissions and publications, that the Government should put in place a comprehensive and coherent immigration policy, based on the principle of respect for the human rights of all immigrants and in observance of the highest international human rights standards.
  The IHRC welcomes the publication of the Immigration and Residence discussion document and the public consultation process being carried out by the Department of Justice, Equality and Law Reform around the upcoming legislative framework.  In the view of the IHRC a comprehensive legislative framework should govern, on the one hand, the entry of migrants into the State and the regulation of their activity within the State; and on the other hand, should set out the rights and protections which the State guarantees to all non-nationals living in the territory of the State.  It is the opinion of the IHRC that all legislative and policy initiatives in the area of immigration are of profound significance to the human rights and dignity of non-nationals and it is against this background that the IHRC wishes to make a number of points in relation to the substance of the Immigration and Residence in Ireland discussion document.

1.
Preliminary observations
At the outset the IHRC would like to make a number of preliminary observations in relation to the content of the discussion document.  The discussion document deals mainly with the regulation of the entry and the removal or deportation of immigrants.  The IHRC submits that an integral part of a comprehensive long-term immigration policy is the definition of what human rights and other entitlements and protections immigrants and the members of their families can enjoy while present in the jurisdiction of the State.  The discussion document does not adequately address the question of what human rights, entitlements and protections the various categories of immigrants and members of their families will have while present in the State, stating that it is preferable to leave the details of entitlements to the various Government departments responsible for different areas of public service delivery.
A further general feature of the discussion document is that, on a number of issues such as family reunification, the discussion document states that it would be preferable for these situations to be addressed in secondary legislation or practice instructions, rather than in primary legislation.  In light of the stated objectives and basic principles of immigration policy outlined in the discussion document, the Commission believes that it is essential that the substantive issues around immigration and residence should be dealt with by way of primary legislation so that these legislative provisions are the subject of full parliamentary scrutiny and debate.  The Commission submits that the Immigration and Residence Bill should contain a general provision explicitly stating that immigrants are entitled to the fundamental rights guaranteed to persons under the European Convention on the Protection of Human Rights and Fundamental Freedoms (ECHR); the International Covenant on Civil and Political Rights (ICCPR); the International Covenant on Economic, Social and Cultural Rights (ICESCR); the International Convention on the Elimination of All Forms of Racial Discrimination; the International Convention on the Elimination of All Forms of Discrimination Against Women; and the International Convention on the Rights of the Child (CRC). 

While the discussion document recognises the contribution that immigrants make to Irish society, in general the overall focus of the discussion document is on the need to maintain the safety and security of the State; to combat illegal immigration; and to manage migration in a manner that will serve the national interest.  The IHRC acknowledges that these are valid considerations in the formulation of immigration policy.  However, the IHRC believes that these considerations should not result in the human rights of immigrants being undermined and there should be a careful balance struck between the interests of the State and the fundamental rights of persons migrating to Ireland.  We also feel that the discussion document does not emphasise enough that immigration is a predominantly positive phenomenon and that immigrants are generally young, economically active persons who provide a net gain to Irish society.  At the same time there is also inadequate recognition that in some situations immigrants require specific protections and structures to be put in place to enable them to effectively access their rights and entitlements.  The IHRC also submits that it is important to recognise that immigration to Ireland is a permanent phenomenon and that immigrant communities will continue to exist in Ireland into the future requiring forward planning and a long term vision in policy making in relation to the integration of immigrant communities and their families. 
The IHRC welcomes the statement in the discussion document that fair procedures must be employed in the determination of all immigration applications.  However, the discussion document clearly states that all immigration applications are the subject of Ministerial discretion.  The IHRC notes that an overall principle of international human rights law is that there should be minimal interference with a right, the interference should pursue a legitimate aim and should be proportionate to the achievement of that aim.  The IHRC further notes that that under the European Convention on Human Rights Act 2003 every organ of the state must exercise its functions in a manner compatible with the State’s obligations under the Convention.  In the view of the IHRC, where Ministerial discretion exists in relation to immigration decisions, that discretion should be exercised in accordance with the principles of legitimacy and proportionality.  Such limitations on Ministerial discretion should be set out clearly in statute.
2.
Applicable human rights standards on immigration and residency 
General principles of international human rights law
In general, apart from the right to claim asylum and the prohibition against the return of a person to a country where he or she faces a real risk of being subjected to torture, inhuman and degrading treatment or punishment (known as the principle of non-refoulement), a person has no general right under international human rights law to enter or remain in the territory of a State where that person is not a national of that State.  However, a fundamental principle of international human rights law is that all human beings are born free and equal in dignity and rights, and that “everyone” in the jurisdiction of a State is entitled to the rights and freedoms set out in the Universal Declaration and the various normative human rights treaties that have been ratified internationally.

The ICCPR requires States to ensure to all individuals within its territory and subject to its jurisdiction the rights recognised in the Covenant.  The ECHR similarly requires States to secure to everyone within their jurisdiction the rights and freedoms defined in Section I of that Convention.  Furthermore, as a State party to these international human rights treaties Ireland is required to guarantee to everyone in its jurisdiction the rights and freedoms contained in international human rights conventions without any distinction on grounds such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.  In particular, Article 26 of the ICCPR is a free standing equality guarantee which states,

“…the law shall prohibit any discrimination and guarantee to all persons equal and effective protection against discrimination on any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status”. 
International human rights law recognises among a broad range of other rights the right to respect for family life.  Similar to the provisions of the Irish Constitution human rights law recognises the family as the natural and fundamental unit group of society and places the State under an obligation to take steps to protect the integrity of the family.   The Convention on the Rights of the Child (CRC) further states that in all actions concerning children, whether undertaken by courts of law, administrative authorities or legislative bodies, the best interests of the child shall be the primary consideration.
Specific human rights standards applicable to immigration
Ireland has ratified a number of regional and international conventions that contain standards that deal specifically with immigration.  The ECHR, which has been incorporated into Irish domestic law, has a developed jurisprudence on immigration and deportation around Article 3 of the Convention which prohibits torture, inhuman and degrading treatment or punishment; and Article 8 which deals with the right to respect for private and family life.  Furthermore, under section 3(1) of the European Convention on Human Rights Act 2003 every organ of the State is required to perform its functions in a manner compatible with the State’s obligations under the ECHR subject to any statutory provision or rule of law.

Articles 18 and 19 of the Revised European Social Charter are specifically concerned with migrant workers.  The scope of these articles is limited to migrant workers who are nationals of States parties to the Charter.  Article 19(1) requires States to maintain – or to satisfy themselves that there are maintained – adequate and free services to assist migrant workers, particularly in obtaining accurate information in relation to their rights and to the conditions of their work permit.  In addition, Articles 19(4), (5) and (7) require States to secure to migrant workers lawfully within their territories treatment not less favourable than that of their own nationals.  States are required to do so in respect of:
· Remuneration and other employment and working conditions;
· Membership of trade unions and enjoyment of the benefits of collective bargaining;
· Accommodation;
· Employment taxes, dues or contributions payable in respect of employed persons;
· Legal proceedings relating to matters referred to in Article 19.

Ireland has also recently become a State party to CERD.  Article 1(2) of CERD states that the Convention does not apply to distinctions, exclusions, restrictions or preferences made by a State Party between citizens and non-citizens.  Furthermore, Article 1(3) states that the Convention cannot interfere with legal provisions “concerning nationality, citizenship or naturalisation” provided that these provisions do not discriminate against any particular nationality.  However, in its most recent General Comment 30, the Committee on the Elimination of Racial Discrimination deals with the question of discrimination against non-citizens.  In particular the Committee states,   

“Differential treatment based on citizenship or immigration status will constitute discrimination if the criteria for such differentiation, judged in the light of the objectives and purposes of the Convention, are not applied pursuant to a legitimate aim, and are not proportional to the achievement of this aim”.  

General Comment 30 requires States to “ensure that immigration policies do not have the effect of discriminating against persons on the basis of race, colour, descent, or national or ethnic origin”.  In the view of the Commission any legislative and administrative measures governing the differential treatment of non-nationals, whether exclusively within the area of immigration or in any other area, must be demonstrated to be in pursuit of a legitimate aim and the means used to pursue that aim should be proportionate to the achievement of that aim. 

Finally, Ireland is also a party to the CRC, which provides that States should deal with applications by a child or his or her parents to enter or leave a State for the purpose of family reunification in a positive, humane and expeditious manner.  With regard to economic, social and cultural rights the Convention guarantees to every child the right to the highest attainable standard of health; the right to benefit from social security; the right to an adequate standard of living and the right to education.

The IHRC is of the opinion that these fundamental principles of international human rights law should form a central part of a fair and equitable immigration policy that places the human rights of all immigrants whether low skilled or highly skilled workers, documented or undocumented as a central concern.  At the very least Irish legislation should comply with these minimum standards or should be progressively moving towards compliance with these standards.
3.
The Immigration and Residence in Ireland Discussion Document

3.1
Overall objectives and basic principles

The discussion document sets out the overall objectives for immigration policy and a number of basic principles that should underpin the new legislative framework.  In summary, the overall objectives and basic principles are:
· To maintain the safety and security of the State and to protect the common good;
· To manage migration in an orderly fashion to serve the economic and social needs of the State and its residents;
· To protect human rights;
· To protect and develop Ireland’s international relations;
· Fair treatment of people;
· Clarity and transparency;
· To provide satisfactory standards of customer care.
The IHRC notes that the first objective listed in relation to immigration policy is the maintenance of the safety and security of the State and the protection of the common good.  The Secretary-General to the UN recently commented in his statement to the General Assembly in March 2005 that security and human rights go hand in hand, and that security cannot be achieved without respect for human rights.
  The IHRC believes that this is an important message to bear in mind in the development of immigration policy and understands that the maintenance of the safety and security of the State does not automatically take priority over the other basic principles of immigration policy. 
In relation to the second stated objective the IHRC submits that the immigration system should not only serve the economic and social needs of the State and its residents, but should also serve the economic and social needs of immigrants and the members of their families.

The IHRC welcomes the fact that the discussion document identifies the protection of human rights as one of the objectives of immigration policy and practice.  The discussion document further states that the development of the legislative framework for immigration in Ireland should reflect best international practice developments in this area, and should fulfil Ireland’s constitutional and international obligations.  However, the discussion document goes on to state that recognising that the human rights of migrants must be protected does not mean that in every respect the treatment of migrants in Irish legislation and administrative practice should equate to that of Irish citizens.  In particular, the discussion document states that the Irish Courts have recognised that in the area of immigration, non-nationals may be subject to legislative and administrative measures which would not, or in some aspects could not, be applied to Irish citizens.  The discussion document does not clarify what sort of differential treatment will be applied to non-citizens and whether this will be solely within the area of immigration or whether it will apply to other areas.  

The discussion paper refers to the views expressed by the IHRC and the NCCRI in their joint publication Safeguarding the Rights of Migrant Workers and their Families, A Review of EU and International Standards: Implications for Policy in Ireland, and states that these views will have to be considered.  We recall here that, in that document, the IHRC and NCCRI made the following recommendations: 
· Migrant workers should not be treated as economic entities, but people with a broad range of social, cultural and economic needs and rights;
· The development of immigration policy in Ireland and the EU must be underpinned by a human rights approach;
· Safeguarding the rights of migrant workers and their families must be an essential component of the development of an overall immigration framework in Ireland and the EU;
· The important rights and protections already afforded to migrant workers in Ireland need to be enhanced;
· Gaps in existing policy should be filled in accordance with international human rights standards;
· Enforcement bodies must be given adequate resources to enable protection, information and redress for migrant workers;
· Labour migration policy should be linked to and reinforced by social inclusion, anti-racism and intercultural policy;
· Targeted strategies are needed to ensure the adequate protection and rights for the most marginalised migrant workers;
· Ireland should ratify the International Convention on the Rights of All Migrant Workers and Members of their Families;
· Ireland should play a leadership role in safeguarding the rights of migrant workers and their families at EU policy level. 

3.2
Ratification of the International Convention on the Rights of All Migrant Workers and Members of their Families
Ireland has not as yet ratified the International Convention on the Rights of All Migrant Workers and Members of their Families (ICMW), the Council of Europe Convention on the Rights of Migrant Workers or most of the International Labour Organisation Conventions specifically addressing the rights of migrant workers.
  The discussion document states that the ICMW has been examined by several Government departments and concludes, 

“[i]t would appear that in order for Ireland to ratify the convention, significant changes would have to be made across a wide range of existing legislation, including legislation addressing employment, social welfare provision, education, taxation and electoral law.  These changes would have implications for our relations with our EU partners, none of whom has signed or ratified the convention, and possibly for the operation of the common travel area between Ireland and the UK.  There are no plans at present to introduce the changes in the areas above which would be necessary before Ireland could ratify or consider signing the convention”. 
The discussion document goes on to state that the Convention has not acquired universal recognition as a standard for the protection of the human rights of migrant workers.

The IHRC has called for the Government to ratify the ICMW in its recent joint publication with the NCCRI.  The IHRC has also urged the Government to play a leadership role at an EU level in encouraging other Member States of the EU to ratify the Convention.  In the view of the IHRC it is questionable whether significant changes in Irish law would be required for Ireland to ratify the UN convention on migrant workers as is stated in the discussion document.  It is important to note that the ICMW seeks to set minimum standards for the protection of migrant workers and their families and it is crucial that Ireland’s legislative framework should at least meet these minimum standards.  
We note that, at an earlier point in the discussion document, the Government states that, even where Ireland has not ratified international and regional human rights treaties on the rights of migrant workers, the contents of such treaties, including the ICMW, should be taken into account in the development of policy in this area.  This position seems, on the face of it, to present something of a contradiction to the assertion that significant changes would be required to bring Irish law into line with the ICMW and to the position that there are no plans at present to introduce the changes that would be necessary before Ireland can ratify the ICMW.  The IHRC is of the view that this is an important opportunity for Irish legislation and policy to move towards meeting the internationally agreed minimum standards in this area in order to ensure that Ireland is in a position to ratify the Convention in the near future.
3.3
Proposals in relation to admission for the purpose of work

The IHRC notes that the primary piece of proposed legislation in this area, the Employment Permits Bill 2005, was published after the discussion document on the 29th June 2005.  The IHRC intends to limit its remarks in these observations to the contents of the discussion document in relation to admission for the purpose of work and will not address the Employment Permits Bill here.  

The discussion document acknowledges that what is needed is a labour migration system which is transparent and rational; involves clear procedures; and has regard for the domestic labour market situation.  The discussion document points out that economic migration policy is a matter for the Minister for Enterprise, Trade and Employment, the document states that the Immigration and Residence legislation should be fully consistent with the Employment Permit legislation.  The IHRC is concerned that this statement reveals a lack of joined up thinking within Government in relation to the treatment of migrant workers and fails to see migrant workers in a broader context as people with a broad range of social, cultural and economic needs and rights.  In the view of the IHRC the entire Government and a range of Government departments should be concerned with economic migration policy and its broader implications.     
The discussion document states that despite claims that the work permit scheme gives rise to a system of “bonded labour”, in practice work permits have been granted readily permitting workers to move to new employers.  While this may be the case, permission for migrant workers to move between employers has been granted on an ad hoc informal basis and there is no transparent system in place to deal with these situations.  In the view of the IHRC the fact that the employment permit is applied for by the employer; is in the control of the employer; and is renewed at the discretion of the employer, greatly hinders the ability of migrant workers to effectively access their rights and entitlements on an equal basis with Irish workers and can lead to discrimination and exploitation.  In this regard the IHRC notes that in its examination of Ireland’s first periodic report the UN Committee on the Elimination of Racial Discrimination expressed concern about reported instances of exploitation of foreign workers by some employers and of violations of labour regulations prohibiting discrimination.  In particular the concluding observations state,

“The Committee, recalling its general recommendation XXX on discrimination against non-citizens, encourages the State party to ensure full practical implementation of legislation prohibiting discrimination in employment and in the labour market. In this context, the State party could also consider reviewing the legislation governing work permits and envisage issuing work permits directly to employees.” (emphasis added)
The IHRC also notes with concern that the adequate protection of the human rights of migrant workers and their equal treatment with nationals in relation to employment conditions and certain other rights does not appear as a priority in the discussion document.  The key minimal standard in international human rights law in relation to migrant workers is that the State should ensure that migrant workers can effectively exercise their right to enjoy the protection of Irish law and the assistance of the Irish authorities.  Key problems that have been continually highlighted include excessive or illegal deductions from worker’s pay packets; lack of employment contracts; lack of knowledge of rights; and illegal charging by employment agencies.  These issues have been well documented in complaints before the Labour Court and by organisations working directly with migrant workers across Ireland.  The IHRC is of the view that in order to ensure that migrant workers can effectively enjoy the protection of Irish law and can access the same rights and entitlements as Irish nationals, the whole system from the recruitment and employment of migrant workers, including the employment permit system, should be structured in a manner which enables migrant workers to access and enforce their rights in the workplace.
The IHRC welcomes the proposal in the discussion document that employer sanctions should be strengthened and consideration should be given to, for example, barring employers who have been in breach of immigration or employment law.  One of the major problems which has been repeatedly emphasised by the IHRC and other organisations is the lack of effective enforcement of employment rights through such bodies as the Labour Inspectorate and the Employment Rights Unit of the Department of Enterprise, Trade and Employment.  However, progress in this area has been extremely slow and a minimal increase in the number of labour inspectors has been announced.  The IHRC is of the view that further resources need to be provided in the area of enforcement as a matter of priority. 
We recall here that Part IV of the ICMW sets out a number of additional rights that documented migrant workers and their families should be entitled to while present in the State.  The following key minimum standards contained in Part IV of the ICMW should be reflected in the legislative framework governing the treatment of migrant workers:
· Migrant workers should enjoy equality of treatment with nationals of the State in relation to access to educational institutions and services, and access to vocational guidance and training facilities.

· Migrant workers should enjoy equality of treatment with nationals of the State in relation to housing (including social housing schemes), social and health services, and equal access to participation in cultural life.

· Migrant workers who are not permitted to freely choose their employment will neither be regarded as irregular nor lose their right of residence because their employment terminates before their work permit has expired.  The migrant worker should have the right to seek alternative employment, to participate in public work schemes and to retrain during the remaining period of their authorisation to work.

· Migrant workers should have the right to freely choose their remunerated activities subject to the following restrictions or conditions:
1. The State may restrict access to limited categories of employment, functions, services or activities where this is necessary in the interests of the State and provided for by national legislation;
2. The State can restrict free choice of remunerated activity in accordance with its legislation concerning recognition of occupational qualifications acquired outside its territory. 
3. For migrant workers whose permission to work is limited in time, the State may make the right to freely choose remunerated activities subject to the condition that the migrant worker has resided lawfully in its territory for the purpose of remunerated activity for a period of time that should not exceed two years.

3.4
Vulnerable categories of migrant workers
The discussion document does not address the question of vulnerable categories of migrant workers in particular domestic workers, predominantly women, who work in private homes in Ireland.
  Women migrant workers can be particularly vulnerable as large numbers of migrant women work in private homes and in the domestic sector generally.
  Other vulnerable groups of migrant workers include farm labourers who work in geographically isolated areas in Ireland and persons admitted to Ireland on student visas.  The IHRC recalls General Comment 30 of the Committee on the Elimination of Racial Discrimination ,which states that the States parties to CERD are also required to take effective measures to prevent problems faced by non-citizen workers in particular non-citizen domestic workers including debt bondage, passport retention, illegal confinement, rape and physical assault.  At present the Labour Inspectorate does not carry out investigations of exploitation in private homes and this lack of monitoring combined with the strong element of control the employer has in relation to the work permit increases the vulnerability of migrant workers who are employed in private homes. 

3.5
Undocumented or irregular immigrants
One of the primary objections made by receiver states such as Ireland to ratifying the ICMW is the fact that one part of the Convention does not distinguish between documented and undocumented migrant workers.  The Commission notes that the discussion document does not adequately address the question of undocumented migrant workers or irregular immigrants.  Part III of the ICMW guarantees a number of fundamental rights to all migrant workers and their families regardless of documentation, including the right to life; the right to freedom from torture, inhuman and degrading treatment; the right to be free from slavery or compulsory labour; the right to freedom of thought, conscience and religion; the right to freedom of expression; the right to privacy, family, home and correspondence; the right to liberty and security of the person; the right to be treated humanely while in detention and, the right to equality before the law.  These are fundamental rights which Ireland is legally bound to ensure to all persons within its jurisdiction under the ICCPR, ICESCR and the ECHR.  Many of these rights are also guaranteed to all persons regardless of citizenship under the Irish Constitution.
  In addition, Article 25 of the ICMW provides that all migrant workers regardless of status shall enjoy treatment not less favourable than nationals of the State of employment in respect of remuneration, conditions of employment, and other terms of employment such as minimum age.
In relation to social security, the Convention provides that all migrant workers shall enjoy the same treatment granted to nationals in so far as they fulfil the requirements provided for by the applicable legislation of the State.  This provision does not require States to put in place universal social welfare entitlements for all migrant workers whether documented or undocumented, but simply requires that all migrant workers be subject to the same conditions as nationals of the State.  In one of its few references to irregular migrants the discussion document refers to restricting access to public services by irregular immigrants to emergency services only, without defining what is meant by emergency services.  On this point Article 28 of the ICMW for example provides that,

“Migrant workers and members of their families shall have the right to receive any medical care that is urgently required for the preservation of their life or the avoidance of irreparable harm to their health on the basis of equality of treatment with nationals of the State concerned.  Such emergency medical care shall not be refused them by reason of any irregularity with regard to stay or employment”. 

In the view of the IHRC, guided by the human rights standards set out in the ICMW, any new legislative framework should explicitly codify a set of core rights that all migrant workers are entitled to regardless of documentation.  
In addition, the discussion document does not address the question of the regularisation of undocumented migrants.  In this regard, the IHRC notes that regularisation schemes have been applied to irregular immigrants in a number of EU countries.  Indeed, undocumented Irish immigrants in the US have frequently benefited from such regularisation schemes and the Government has lobbied for such regularisation schemes to be put in place for Irish undocumented immigrants.  The IHRC urges the Government to consider putting in place schemes for the regularisation of the position of undocumented workers in the forthcoming Immigration and Residence legislation.  
3.6
Proposals in relation to admission for the purpose of family reunification
The discussion document states that the family reunification provisions in Irish immigration law and administrative practice need to be set out in an accessible and transparent fashion.  It proposes that because of the wide variety of situations which must be addressed, it would be preferable for these situations to be addressed in secondary legislation or practice instructions, rather than in primary legislation.  The IHRC is of the view that the right to family reunification for the various categories of immigrants should be set out clearly as a statutory right in primary legislation, and that these provisions should be subject to the full rigour of parliamentary scrutiny rather than being provided for in secondary legislation or practice directions drafted at the discretion of the Minister. 

The discussion document proposes that long term residents will be given more favourable conditions for family reunification than would short-term residents.  It is proposed that long term residents will have the right to apply to be joined by his or her spouse and minor unmarried children where the family will be economically viable in the State.  In the case of non-nationals resident in Ireland on a short term basis, the discussion document proposes to provide for the making of schemes which would allow entry of spouses and unmarried children under 18 within a reasonable period, subject to their having sufficient resources so that they should not require access to public funds during their stay in Ireland.  However, it does not address the question of what rights and entitlements family members of migrant workers will have while present in the State.
The discussion document limits the family members in relation to whom an immigrant can claim family reunification to spouses and non-married dependent children.  This is quite a narrow definition of the concept of family and excludes situations such as dependent grandparents or dependent adults such as adults with intellectual disabilities for example.  The IHRC also notes with concern that the situation of non-marital partnerships and same sex partnerships will not be recognised under the forthcoming Immigration and Residence legislation given the present stage of development of the Irish law generally in this area.  The IHRC notes in this regard that international human rights instruments are living documents that are interpreted to reflect changing legal and social realities.  The IHRC recommends that the category of persons entitled to enjoy family reunification should not be so narrowly defined and should be broadened to include non-marital partnerships, same sex partnerships and other adult relationships where there is a situation of dependence such as grandparents and dependent adults.     
International human rights law, similar to the Irish Constitution, recognises the family as the fundamental and natural unit group of society and requires States to take steps to protect the family.  The CRC provides that a child shall not be separated from his or her parents against their will, except where such separation is in the best interests of the child.  Article 10 of CRC provides that applications by a child or his or her parents to enter or leave a State for the purpose of family reunification shall be dealt with in a positive, humane and expeditious manner. 
Article 8 of the ECHR guarantees the right to respect for private and family life, home and correspondence.  In accordance with Article 8(2), an interference with this right is acceptable where it is in accordance with the law and necessary in a democratic society and where the interference pursues a number of specific purposes.  In particular, the interference must be in the interests of national security; public safety or the economic well-being of the country; for the prevention of disorder or crime; for the protection of health or morals; or for the protection of the rights and freedoms of others.  In its case law on immigration, the European Court of Human Rights has pointed out that the Convention does not guarantee the right of a non-national to enter or remain in a member State of the Council of Europe.  However, the Court has stated that immigration controls must be exercised consistently with Convention obligations, and the exclusion of a person from a State where members of his family are living might raise an issue under Article 8.

The Court also looks to whether there exists an effective family life between the persons concerned.  The only cases which have been regarded as constituting a close relationship for this purpose are the relationship of husband and wife, and parent and child – where there is some situation of dependence.
  However, even if a sufficiently close relationship exists, it does not follow that expulsion, or refusal of admission, will necessarily constitute an interference with the right to respect for family life.  The Court will consider whether the family unit could be preserved by establishing the family’s residence in the country to which the member of the family is expelled, or from which he or she seeks admission.  Also, Article 14 of the ECHR provides that the enjoyment of the rights and freedoms in the ECHR shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.  Therefore, where Article 8 rights are triggered the State is also required to ensure respect for family life is applied without discrimination.
The IHRC is of the view that applications for family reunification should be considered in light of the criteria under Article 8 and Article 14 of the ECHR.  In particular, the State should seek to strike a fair and humane balance between the right to respect for family life of the migrant and the State’s interest in controlling immigration.  Where such applications involve children the best interests of the child should be a primary consideration and factors such as the age of the child, their situation in their country of origin and their degree of dependence on their parents should be taken into account.   

3.7
Proposals in relation to sharing of data and the use of biometric data
The discussion document states that the new legislative framework should provide a legal basis for the Garda National Immigration Bureau’s registration system and for the use of the data contained in it and that there is a need to ensure that the ability of this system to share data on non-EEA nationals with other public service bodies in Ireland is maintained and enhanced.  The discussion document states that the legislation will ensure that appropriate safeguards for data protection are in place and acknowledges that under existing data protection legislation, organisations collecting data are required, among other things, to keep data only for one or more specified lawful purposes, to process it only in ways compatible with the purposes for which it was initially collected, and to keep it safe and secure.

The discussion document refers to the use of biometric data in a number of areas throughout the document.  In particular the discussion document states that the introduction of biometric identifiers in immigration documentation including visas and residence permits should take place as soon as possible.  It is also proposed that immigration officers will be able to request biometric data from people seeking to enter the State.  The discussion document does not adequately address the question of the necessity of this proposal or what safeguards will be in place in relation to the collection, storage and release of biometric data.  

The discussion document states that in certain circumstances the sharing of certain residence data internationally should also be possible so that the interests of the State are protected, while taking adequate account of the confidentiality of personal data and data protection concerns.  The IHRC is concerned that the Irish authorities will have a limited ability to monitor the use of data when it is handed over to authorities outside the State.  The IHRC recommends that the legislation should only allow data to be shared with the authorities of another country if the Minister has received assurances in relation to the use of such data and the protections that are in place in that jurisdiction are adequate and effective and meet Irish domestic standards.   

The European Court of Human Rights has held that the collection and storage of data in relation to the private life of an individual, and the release of such information, amounts to an interference with private life within the meaning of Article 8 of the Convention.  The relevant question is whether this interference can be justified within the exceptions allowed under Article 8(2) of the ECHR.  The interference must be in “accordance with law”, it must “pursue a legitimate aim” and it must be “necessary in a democratic society”.  To be “in accordance with law” the impugned measure must have some basis in domestic law and the domestic law in question must also have the quality of law in that it must be accessible to the person concerned, and foreseeable as to its effects.
  In order to be considered necessary in a democratic society the storage or disclosure of personal data must be proportionate to the legitimate aim pursued.  In particular, adequate and effective safeguards should be in place to regulate the storage and disclosure of such data and to ensure the minimum impairment of the right to respect for private life.

In the opinion of the IHRC a wider discussion on the necessity and appropriate use of biometric data within the immigration system needs to take place in Ireland.  It is unclear from the discussion document what type of biometric identifiers apart from fingerprints immigration officials will be entitled to request.  In particular, the provisions of the Immigration and Residence Bill should comply with the requirements of Article 8 of the ECHR and should provide for adequate and effective safeguards around the collection, storage and disclosure of biometric data.   

3.8
Proposals in relation to residency and immigration status

The discussion document proposes that where a person has been legally resident in the State for a period of 5 years they can apply for the status of “long term resident”.  According to the discussion document the entitlements of those granted long term resident status would be greater than those of short-term or temporary residents and would in many respects be similar to those given to Irish citizens.  The discussion document does not define in what areas it is proposed long term residents will be treated differently than Irish citizens.  The discussion document goes on to state that long term resident status should be recognised by other public service providers as granting a higher level of entitlement to the holders.  It is proposed that long term residents will also have a greater protection against removal from the State, which would only be possible in limited stated circumstances.

Under international human rights law Ireland is obliged to guarantee equality between citizens and non-citizens in the enjoyment of most of the rights recognised under international human rights law with some limited exceptions such as for example the right to vote and stand in elections which may be limited to citizens only.  In particular, General Comment 30 of the Committee on the Elimination of Racial Discrimination requires States to remove obstacles that prevent non-citizens from accessing their economic, social and cultural rights, particularly in the areas of education, housing, employment and health.  In the view of the IHRC any differential treatment between citizens and non-citizens should be in pursuance of a legitimate aim and should be proportionate to the achievement of that aim.  In this context, the IHRC welcomes the proposed creation of a long-term residence status that will provide greater security to immigrants who have been resident in the State for five years.  
The discussion document does not address the question of citizenship.  In this regard the IHRC recalls General Comment 30 of the Committee on the Elimination of Racial Discrimination, which states that the denial of citizenship for long-term or permanent residents could result in creating disadvantage for them in access to employment and social benefits in violation of the Convention’s anti-discrimination principles.  In the view of the IHRC it is important that the creation of a long term residence status should not make access to citizenship more difficult to acquire than previously.
3.9
Proposals in relation to a single unified procedure for the refugee determination process and subsidiary protection 

The discussion document proposes that a single procedure should be introduced where all protection needs are examined at the same time.  The discussion document refers to the EU Qualifications Directive which sets out the eligibility criteria for both refugee status and for subsidiary protection in the EU.  A distinct subsidiary protection system does not exist in the State at present and such a regime is required under the Qualifications Directive. 

The discussion document states that in Ireland a single procedure would most likely involve all protection issues being determined in a unified process.  The Refugee Applications Commissioner would investigate each claim by reference not only to the Convention refugee definition, but also to the subsidiary protection definition in the Qualification Directive.  The IHRC is concerned that the discussion document does not mention the Office of the Refugee Appeals Tribunal and the appeals stage of the process.  Presumably the Office of the Refugee Appeals Tribunal will also examine all issues related to the claim including the refugee definition and subsidiary protection.  In the view of the IHRC it is essential that the appeals stage in the single unified process is maintained and that the right of appeal against a negative decision is not undermined in any way by the single unified procedure.

The IHRC is also concerned by the statement in the discussion document that any provision for legislation relating to the review of removals cases should not in general have suspensive effect.  The discussion document states that to do otherwise is to risk circumvention of immigration controls by people who seek to enter or remain in the State while their appeals or reviews are being considered.  In the view of the IHRC, a person should not be subject to a removal order before their application for refugee status and subsidiary protection is subjected to an appeals process.  The IHRC is strongly of the view that if an automatic removal order can be issued following a first instance refusal of a claim for protection, this may result in Ireland being in violation of the prohibition against the return of a person to a jurisdiction where he or she faces a real risk of being subjected to torture, inhuman and degrading treatment or punishment. 

It is important to note that Article 3 of the Qualifications Directive confirms the rights of Member States to “introduce or retain more favourable standards” than the minimum standards that are provided for in the Directive.  The IHRC believes that it is important to emphasise that by definition these standards are only minimum standards.  It is crucial that Ireland maintains the standards it already has where those standards are higher than those contained in the Directive, and where no clearly defined and transparent standards exist as for example in relation to subsidiary protection, that Ireland should provide for higher standards than the Directive that fully comply with the requirements of international law, and include all necessary rights and safeguards for those in need of international protection.  
4.
Summary of Recommendations of the IHRC
4.1
Preliminary observations

· The Commission submits that the Immigration and Residence Bill should contain a general provision explicitly stating that immigrants are entitled to the fundamental rights guaranteed to everyone under the ECHR; ICCPR; ICESCR; CERD; CEDAW; and the CRC.
· The IHRC believes that it is essential that the substantive issues around immigration and residence should be dealt with by way of primary legislation so that these legislative provisions are the subject of full parliamentary scrutiny and debate.  In particular, the IHRC believes that issues such as family reunification should also be addressed in primary legislation and should be provided for as a matter of statutory right.

· In the view of the IHRC, where Ministerial discretion exists in relation to immigration decisions, that discretion should be exercised in accordance with the principles of legitimacy and proportionality.  This limitation on Ministerial discretion should be set out clearly in statute.
4.2
Applicable human rights standards on immigration and residency
· In the view of the IHRC the fundamental principles of the international human rights treaties that Ireland has ratified should form a central part of a fair and equitable immigration policy that places the human rights of all immigrants whether low skilled or highly skilled workers, documented or undocumented as a central concern.  
4.3 Overall objectives and basic principles

· In line with General Comment 30 of the CERD Committee the Commission is of the view that any legislative and administrative measures governing the differential treatment of non-nationals, whether exclusively within the area of immigration or in any other area, must be demonstrated to be in pursuit of a legitimate aim and the means used to pursue that aim should be proportionate to the achievement of that aim. 

4.4 Ratification of the International Convention on the Rights of All Migrant 

Workers and Members of their Families

· The IHRC believes that the Government should ratifiy the ICMW.  Furthermore, the IHRC is of the view that this is an important opportunity for Irish legislation and policy to move towards meeting the internationally agreed minimum standards in relation to the treatment of migrant workers in order to ensure that Ireland is in a position to ratify the ICMW in the near future.

4.5 Proposals in relation to admission for the purposes of work

· In the view of the Commission the fact that the employment permit is applied for by the employer; is in the control of the employer; and is renewed at the discretion of the employer, greatly hinders the ability of migrant workers to effectively access their rights and entitlements on an equal basis with Irish workers and can lead to discrimination and exploitation.

· The IHRC is of the view that in order to ensure that migrant workers can effectively enjoy the protection of Irish law and can access the same rights and entitlements as Irish nationals, the employment permit system should be structured in a manner which enables migrant workers to access and enforce their rights in the workplace.

· The Commission reiterates its view that enforcement of employment rights is a key problem and recommends that further resources should be provided to enforcement bodies in particular the Labour Inspectorate as a matter of priority

4.6 Vulnerable categories of migrant workers

· The IHRC recommends that the Government should take effective measures to prevent problems faced by vulnerable categories of migrant workers in particular domestic workers.  Women migrant workers can be particularly vulnerable as large numbers of migrant women work in the domestic sector.  The IHRC is concerned that at present the Labour Inspectorate does not carry out investigations of exploitation in private homes and that this lack of monitoring combined with the strong element of control the employer has in relation to the employment permit increases the vulnerability of migrant workers who are employed in different roles in private homes.
4.7 Undocumented or irregular immigrants 

· In the view of the IHRC, guided by the human rights standards set out in the ICMW, any new legislative framework should explicitly codify a set of core rights that all migrant workers are entitled to regardless of documentation.  In addition, consideration should be given to providing for schemes that allow for the regularisation of irregular migrants. 

4.8 Proposals in relation to admission for family reunification

· The IHRC is of the view that applications for family reunification should be considered in light of the criteria under Article 8 and 14 of the ECHR.  In particular, the State should seek to strike a fair and humane balance between the right to respect for family life of the migrant and the State’s interest in controlling immigration.  Where such applications involve children the best interests of the child should be a primary consideration and factors such as age of the child, their situation in their country of origin and their degree of dependence on their parents should be taken into account.

· The IHRC recommends that the category of persons entitled to enjoy family reunification should not be so narrowly defined and should be broadened to include non-marital partnerships, same sex partnerships and other adult relationships where there is a situation of dependence such as grandparents and dependent adults.

4.9 Proposals in relation to sharing of data and the use of biometric data

· The IHRC is concerned that the Irish authorities will have a limited ability to monitor the use of data when it is handed over to authorities outside the State.  The IHRC recommends that the legislation should only allow data to be shared with the authorities of another country if the Minister has received assurances in relation to the use of such data and the protections that are in place in that jurisdiction are adequate and effective and meet Irish domestic standards. 
· The IHRC recommends that a broader discussion on the necessity and appropriateness of the use of biometric data within the immigration system needs to take place.  In addition, the provisions of the Immigration and Residence Bill should comply with the requirements of Article 8 of the ECHR and should provide for adequate and effective safeguards around the collection storage and disclosure of biometric data. 

4.10 Proposals in relation to residency and immigration status

· The IHRC welcomes the proposed creation of a long-term residence status, however any differential treatment between citizens and non-citizens should be in pursuance of a legitimate aim and should be proportionate to the achievement of that aim.  
· The IHRC believes that the creation of a long term residence status should not make access to citizenship more difficult to acquire than previously.

4.11
Proposals in relation to a single unified procedure for the refugee determination process and subsidiary protection

· The IHRC is concerned that the discussion document does not mention the Office of the Refugee Appeals Tribunal and the appeals stage of the process.  It is essential that the appeal stage in the single unified process is maintained and that the right to appeal against a negative decision is not undermined in any way. 

· In the view of the IHRC a person should not be subject to a removal order before their application for refugee status and subsidiary protection is subjected to an appeals process.  If an automatic removal order can be issued following a first instance refusal of a claim for protection, this may result in Ireland being in violation of the prohibition against the return of a person to a jurisdiction where he or she faces a real risk of being subjected to torture, inhuman and degrading treatment or punishment. 
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