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Background

On February 14th 2007, the General Scheme of the Criminal Justice Bill 2007 was referred to the Irish Human Rights Commission (IHRC) for examination and to report on its implications in consideration of prevailing human rights norms.
 The Bill was published on March 15th 2007.

The IHRC considers the limited time-frame within which the Criminal Justice Bill 2007 is being brought forward to be unfortunate.
 Desire to change the law should be balanced by the need to discuss, analyse and reflect on provisions which involve a significant restriction of long established rights.
 Equally, the Commission requires adequate time to consider legislative proposals in order to exercise its statutory function under section 8(b) of the Human Rights Commission Act 2000.

The Criminal Justice Bill 2007 makes changes to criminal law and procedure, laws of evidence and sentencing as they operate within the criminal justice system in Ireland at present. The IHRC does not propose to analyse every section of the proposed Bill, but rather it wishes to highlight areas of the Bill which raise important questions of human rights protection. In particular, the IHRC will examine proposals affecting the continued existence of the right to silence; increased periods of detention on suspicion of certain offences; mandatory minimum sentences for certain offences, and new procedures in bail law. 

The IHRC considers that any change in this area of law should be carefully considered with reference to due process principles referred to in the Irish Constitution and international human rights texts, both universal and regional.
 Any interference with individual rights must be justified by demonstrating that the interference is in pursuit of a legitimate aim, and that the interference is proportionate to the achievement of that aim.  Furthermore, adequate and effective safeguards should be in place to ensure that the rights of the individual are not interfered with arbitrarily or unjustifiably. 

Executive Summary

Right to Silence

· The Bill makes a number of proposals extending the circumstances in which inferences may be drawn from an accused’s silence. In order to ensure that this fundamental human right is protected, a number of safeguards are necessary.

· According to sections 26, 27 and 28 of the Bill, the circumstances in which inferences may be drawn from an accused’s silence must clearly call for an explanation from the accused. The IHRC considers this requirement as a crucial safeguard and recommends that the Bill makes clear this is a pre-condition to the operation of these sections. 
· The IHRC considers the introduction of the following safeguard is necessary: inferences should only be drawn where the accused failed to give an account or mention a fact which he or she could reasonably have been expected to mention in the circumstances at the time when he or she was being questioned. 
· Given the complexity of sections 26, 27 and 28, and the circumstances upon which questions or inferences may be drawn from facts not mentioned in the pre-trial period, coupled with the strain of being questioned in custody, the IHRC considers the need to address the various shortcomings in the availability of pre-trial legal advice in the Irish system is very pressing. The consequences with which sections 26, 27 and 28 may have on an accused’s trial, the IHRC considers it necessary that the accused obtains legal advice before making a decision of whether or not to remain silent. The IHRC believes that any drawing of inferences should be made conditional on the accused having been advised by a solicitor after the caution has been given that the inferences will be drawn. 
· The IHRC considers the presence of a legal advisor is necessary throughout interrogation. This would ensure that an accused person understands and appreciates at all times the nature of the allegations made against him or her and the consequences of his or her conduct during this time. In the event that the accused remains silent on instruction from his or her legal advisor, the IHRC considers this should be taken into consideration by the courts.
Increased periods of detention

· The IHRC considers a seven-day detention period as a serious curtailment on a person’s right to personal liberty that warrants real cause and justification. It believes the lack of any explanation presented in the current proposal raises doubt as to the rationale behind reform in this area. 

· The IHRC is concerned that an increase in the period of detention of up to 168 hours/ 7 days raises the possibility that Ireland is in violation of its obligations under the European Convention on Human Rights
 and the International Covenant on Civil and Political Rights. In order for section 47 to be human rights compliant, it is desirable that a mechanism be established so that when further detention is being sought, the grounds upon which the request is based can be properly explored before an adjudication is made by the judge. 
Sentencing

· The IHRC considers the principles of proportionality and judicial discretion cast some shadow over the constitutionality of section 24 and section 30 of the Criminal Justice Bill 2007. Such provisions impose on the judiciary an obligation to sentence an offender to a specific term of imprisonment, raising fundamental concerns on the separation of powers doctrine and judicial discretion.

Bail Law

· The IHRC believes the current proposals in relation to bail raises serious concerns for an applicant’s right to personal liberty and the principle that everyone is presumed innocent until proven guilty.

· The Commission believes that an obligation to supply a personal statement as a precondition for bail for serious offences imposes a weighty responsibility on the applicant who is presumed innocent before the law.
 While the onus of responsibility is on the prosecution to provide facts regarding the likelihood of the applicant to absconding, interfering with witnesses or committing offences while on bail, this burden is somewhat shifted, whereby it is the applicant who must supply detailed personal information and the time needed to gather such personal information may create difficulties for a detained applicant where information is not readily available or accessible. In general terms, the relevance and purpose of such statement is questionable.

· The IHRC considers it the sole responsibility of the judge in bail proceedings to draw inferences from fact. Section 7 of the proposed Bill modifies the general rule on the admissibility of opinion evidence and gives evidential status to an expression of opinion in bail proceedings. The IHRC queries the extent to which the applicant has the opportunity to cross-examine the opinion evidence, in particular when privilege is claimed.
 Not only is the basis for which the opinion is made not supported, but so too is the applicant denied the opportunity to rebut the opinion evidence.
 The IHRC has concerns regarding the purpose and appropriate weight that should be attached to an expression of opinion and the potential it may have in determining the granting or refusal of a bail application.
 
· Section 11 of the Bill introduces the use of electronic monitoring in pre-trial proceedings, whereby it is an option available to the court as a condition of bail for a serious offence. The rationale for the introduction for electronic monitoring in pre-trial hearings has not been presented. Research as to its effectiveness both in practical and financial terms remains inconclusive. The IHRC queries the need for the introduction of electronic monitoring in this context where methods, such as signing-on and garda surveillance, are already in existence. The form of intrusion involved in electronic monitoring may infringe the right to privacy under Article 40.3.1, personal liberty under Article 40.4.1, and bodily integrity under Article 40.3.2. Articles 5, 8 and 11 of the European Convention on Human Rights are also relevant.

· The proposals make no restriction on the content of orders in pre-trial proceedings. The IHRC believes that limitations should be set on the discretion of judges in this regard to ensure that any order respects the constitutional and human rights of the persons subject to electronic monitoring and any interference with those rights is proportionate and justified in the circumstances of the particular case. The IHRC is concerned that the “authorised person” with the responsibility for monitoring the person’s compliance or non-compliance is a private security firm. The IHRC queries the extent to which privately contracted companies should be entrusted with such a public responsibility that has an immediate effect on the legal status of the defendant. Such concerns require careful consideration and further analysis.
Analysis

1. Right to silence 

The right to silence and the closely related privilege against self-incrimination and the presumption of innocence
 are fundamental principles of our criminal justice system, rooted in the common law, the Irish Constitution and international human rights treaties to which Ireland is a party.
 In 1935, Lord Slankey in the House of Lords described the presumption of innocence or the burden on the prosecution to prove the guilt of the accused as a golden thread that runs through the web of English criminal law (and thus the common law).
 The Irish courts have given them constitutional status by stating they are essential components of the right to a trial “in due course of law”.
 Similarly, the European Court of Human Rights has stated that they are essential elements of the guarantee of a fair trial under Article 6.1 of the European Convention on Human Rights:

“…the right to silence and the right not to incriminate oneself, are generally recognised international standards which lie at the heart of the notion of a fair procedure under Article 6. Their rationale lies, inter alia, in the protection of the accused against improper compulsion by the authorities, thereby contributing to the avoidance of miscarriages of justice and to the fulfilment of the aims of Article 6. The right not to incriminate oneself, in particular, presupposes that the prosecution in a criminal case seek to prove their case against the accused without resort to evidence obtained through methods of coercion or oppression in defiance of the will of the accused.”

Both the Irish courts and the European Court of Human Rights have held that there can be some balancing of these rights against other rights; these rights are not absolute. Any balancing exercise, however, must not go so far as to destroy the very essence of the accused’s right to silence and privilege against self-incrimination.
 

Existing Irish law contains provisions which allow such inferences to be drawn in corroboration of other evidence. For example sections 18 of the Criminal Justice Act 1984, 
 permits a court of trial to draw inferences from an accused’s failure to account for the presence of objects, substances or marks on his person or clothing which the Garda effecting the arrest reasonably believes “may be attributable to the participation of the person arrested in the commission of the offence,” and section 19 permits inferences to be drawn from an accused’s failure to account for his presence at a particular place “at or about the time the offence in respect of which he was arrested is alleged to have been committed.” Section 2 of the Offences Against the State (Amendment) Act 1998 allows inferences to be drawn in relation to a charge of membership of an unlawful organisation from failure to answer “any question material to the investigation of the offence”;
 and section 5 of the Act allows inferences to be drawn where the accused failed to mention during questioning any facts later relied on in his or her defence.
 Section 7 of the Criminal Justice (Drug Trafficking) Act 1996 is similar in effect to section 5 of the Offences Against the State (Amendment) Act 1998. 

In the context of the present Bill, section 26 amends the Criminal Justice Act 1984 to allow for inferences to be drawn from failure or refusal to account for objects, substances or marks in any proceedings against a person for an arrestable offence where the officer reasonably believes such objects, substances or marks may be attributable to the participation of the accused in the commission of the offence.
 Section 27 of the Bill amends the Criminal Justice Act 1984 to allow for inferences to be drawn from failure or refusal to account for the accused’s presence at a particular place for an arrestable offence where the officer reasonably believes that the presence of the accused at that place and at that time may be attributable to his or her participation in the commission of the offence. Section 28 of the Bill amends the Criminal Justice Act 1984 to allow inferences to be drawn from failure of the accused to mention particular facts relied on in his or her defence for an arrestable offence which in the circumstances existing at the time clearly called for an explanation. 
In relation to sections 26, 27 and 28 of the Bill, the following applies. Such inferences may be used as evidence to which the failure or refusal is material. The court shall have regard to the time in which the account of the matter concerned was first given. The accused will not be convicted of an offence solely or mainly on an inference drawn from a failure or refusal to account for objects, substances or marks.
 The accused must be told in ordinary language when being questioned, charged or informed as to the effect of the failure or refusal to account for a matter. The accused must be afforded a reasonable opportunity to consult a solicitor before such failure or refusal occurs. Questioning must be recorded by electronic or similar means, unless the accused consents in writing to other means. 
1.1
 According to sections 26, 27 and 28 of the Bill, the circumstances in which inferences may be drawn from an accused’s silence must clearly call for an explanation from the accused. The IHRC considers this requirement as a crucial safeguard and recommends that the Bill makes clear this is a pre-condition to the operation of these sections. 
  
The IHRC considers the introduction of the following safeguard is necessary: inferences should only be drawn where the accused failed to give an account or mention a fact which he or she could reasonably have been expected to mention in the circumstances at the time when he or she was being questioned. 

1.2
Difficulties can arise with interpretation of what is meant by failure to mention particular facts. For example, failure to answer a “material” question, leading to inferences being drawn has given rise to distinctions being made between “material” and “non-material” questions. In existing legislation, this has led to complex formulae being used when questioning persons suspected of membership of unlawful organisations, which has arguably undermined the whole effect of the traditional caution.
 Similar considerations apply to situations where suspects are told, while in custody, that their failure to mention particular facts later relied on in their defence may lead to adverse inferences being drawn. Under sections 26,27 and 28, the circumstances at the time in which inferences may be drawn must clearly call for an explanation. While such a pre-condition relates to the connection between for example marks or objects on the accused linking him or her to the offence under section 26, or the presence of the accused in a particular place linking him or her to the offence under section 27, the same association does not apply to inferences being drawn from failure to mention a fact relied on in the accused defence under section 28 of the Bill.
 The IHRC believes that, in the context of section 28, a relevant pre-condition is required to establish the circumstances in which inferences may be drawn from failure or refusal to mention a fact later relied on. 
Moreover, the IHRC believes clarification is needed regarding the weight that is attached to inferences drawn under section 28 in the trial process. The IHRC questions whether inferences drawn are used by the prosecution to rebut the defence presented by the accused so as to question his or her credibility, or, as proof of guilt. 
1.3
The right to silence and right to legal advice

The right to silence and opportunity to subject a person to questioning over a prolonged period are closely related to his or her constitutional right of reasonable access to a solicitor.
 In the decisions in Murray v United Kingdom
 and Averill v United Kingdom,
 the European Court on Human Rights state that given the complexity of the provisions governing the drawing of inferences and the dilemma faced by persons being questioned by the police under these provisions, it is essential that they have access to legal advice prior to any questioning where it is indicated that inferences may be drawn from their silence. The clear need for such advice is illustrated by the alteration that is required in the caution that must be given prior to questioning. Suspects must be informed that they are not obliged to answer any questions put to them but that if they fail to answer certain questions, that fact may be used against them in any subsequent trial.

The IHRC considers, given the complexity of sections 26, 27 and 28, and the circumstances in which questions or inferences may be drawn from facts not mentioned in the pre-trial period, coupled with the strain of being questioned in custody,
 the need to address the various shortcomings in the availability of pre-trial legal advice in the Irish system is very pressing.
 Although access to a lawyer is a constitutionally recognised right,
 case-law has stated that a person arrested and detained in this jurisdiction can be questioned prior to the arrival of his requested solicitor.
 In addition, a person arrested and detained is not entitled to have his solicitor remain with him or her throughout police interrogation.
 The accused is entitled to “reasonable access” to a legal advisor only.
 White has commented that in practice, this right of “reasonable access” to one’s solicitor amounts to a period of one hour in every six hours detention, or ten minutes per hour.
 In contrast, the Police and Criminal Evidence Act 1984 in England and Wales, a detainee who wants legal advice may not be interviewed or continue to be interviewed until he or she has received such advice.
 

The IHRC is concerned with the potential consequences sections 26, 27 and 28 of the Bill, coupled with a seven day detention period, may have on the accused. The IHRC believes that any drawing of inferences should be made conditional on the accused having been advised by a solicitor after the caution has been given that the inferences will be drawn. According to the present proposals relating to the drawing of inferences,
 the Bill only provides as a precondition, that the accused is afforded a reasonable opportunity to consult a solicitor before such failure or refusal occurs.
 Where the gardaí have made bona fide attempts to provide a solicitor, the admissibility of any incriminating statement made by the person concerned before the arrival of a solicitor may be admitted by the trial judge as a matter of discretion.
 In light of the potential consequences sections 26, 27 and 28 may have on an accused’s trial, the IHRC considers it necessary that the accused obtains legal advice before making a decision of whether or not to remain silent. In addition, the IHRC considers the presence of a legal advisor is necessary throughout interrogation. This is to ensure an accused person understands and appreciates at all times the nature of the allegations made against him and the consequences of his or her conduct during this time. The prevention of miscarriages of justice requires this standard of protection.

Where the accused stays silent based on his or her solicitor’s advice, the European Court on Human Rights has stated that the court must take this into account.
 In Condron v United Kingdom, the accused couple’s solicitor felt that her clients, who were showing symptoms of drug withdrawal, might not be in a fit state to properly answer questions and advised remaining silent. They were convicted and the Court held that their rights had been violated because the trial judge had not charged the jury to give sufficient weight to the fact that they had acted on legal advice. In drawing inferences provided by section 26, 27 and 28 of the Bill, the IHRC considers it appropriate to give weight to evidence of an accused who remains silent on instruction of his or her solicitor. Before a court can draw adverse inferences from an accused person’s silence it must be satisfied that his or her silence can only be attributed to having no answer to the evidence that was put to him or her, or no answer that would stand up to questioning.
 If the court is not so satisfied, it should not draw any inference. 

Concluding Remarks

The IHRC appreciates the role of interrogation as a necessary tool in gathering evidence and in ensuring guilty persons are prosecuted. However, the IHRC also believes that there are many circumstances in which a person could fail to mention particular facts during questioning- confusion, fear, forgetfulness, substance abuse, failure to see their significance- that the current proposals could easily give rise to injustice. The European Court on Human Rights has commented that since the right to silence lies at the heart of the notion of a fair procedure, particular caution is required before a domestic court can invoke a person’s silence against him.
 In the Irish context, the Report of the Committee to Review the Offences against the State Act 1939-1998 expressed concern that any erosion of the privilege:
“might present some risk to the innocent (especially the forgetful, the inarticulate and the socially vulnerable) so that these immunities ‘contribute to avoiding miscarriages of justice’. 

The IHRC believes great caution should be exercised before extending the possible use of inferences from silence to any situations other than those where they are currently admissible. 

2. Increased periods of detention

A significant change is proposed in the Criminal Justice Bill 2007 to the law on detention. Section 47 of the Bill
 provides for detention of an accused for 168 hours/seven days in respect of (a) murder involving the use of a firearm or an explosive; (b) murder to which section 3 of the Criminal Justice Act 1990 applies;
 (c) possession of firearms,
 and (d) false imprisonment involving the use of a firearm.
 In practice, it can be said that under s.47 a person may be detained for longer than seven days taking into account the rest period between midnight and 8am. This is a substantial expansion of police detention powers, without any evidence that the expansion will be effective in reducing the incidence of so-called gangland crime.
 
Ireland is required under domestic
 and international human rights law
 to ensure that persons who are arrested and detained on a criminal charge are brought promptly before a judge.
 The scope for flexibility in applying the notion of promptness is limited; pre-trial detention should be an exceptional measure, provided only where necessary and it should be short in duration.
 Moreover, judicial control of interferences by the executive with the individual’s right to liberty is an essential safeguard against arbitrary interference.
   

The IHRC is concerned that an increase in the period of detention of up to 168 hours/ 7 days raises the possibility that Ireland is in violation of its obligations under the European Convention on Human Rights
 and the International Covenant on Civil and Political Rights.
 In consideration of Article 9 of the ICCPR, the United Nations Human Rights Committee stated that the delay in arresting a person and bringing them before a judge “must not exceed a few days”
 and that “pre-trial detention should be an exception and as short as possible”.
 In addition, the Human Rights Committee has been critical of existing Irish legislation authorising prolonged periods of detention without charge.
 The Committee stated that the seven-day period of detention without charge provided for in the Criminal Justice (Drug Trafficking) Act 1996 raises issues of compatibility with Article 9(1).  
The powers of detention under section 47 are somewhat ameliorated by the necessity for the gardaí to produce the person before a judge if they wish to detain him for more than 48 hours. The Chief Superintendent must have reasonable grounds for believing that it is necessary for the proper investigation of the offence. The judge is entitled to question the basis for this belief. However, in practice privilege is often claimed and the judge is precluded from exploring the grounds upon which the request is made. 
While the IHRC recognises there may be a practical justification in specific circumstances for an increased detention period, it believes the nature of interrogation and potential effect on a person deprived of his or her liberty needs to be highlighted. As Carney J.’s commented in Barry v. Waldron:

“If he did not have the support of an independent person, he would probably not be able to maintain such a stance, which does require a considerable degree of strength against people who are trained in interrogation techniques. And let us not be frightened of the word ‘interrogation’ because that is what it is all about and that is what the statute provides for.”

Specific reasons were presented for the detention period introduced by the Criminal Justice (Drug Trafficking) Act 1996: (1) where drug couriers have secreted drugs inside their bodies, time is required for the drugs to pass through their systems and (2) where drugs are being brought in from another country, time may be needed to access information from the country in question.
 Detention periods of up to three days have been introduced under the Offences Against the State (Amendment) Act 1998 for terrorist related offences on the grounds that time is required to unravel leads in connection with a well-organised paramilitary group.
 The current proposals allow for a seven day detention period for fire-arm related offences. While the IHRC does not wish to signify support for the above reasoning for prolonged detention periods, it believes the lack of any explanation presented in the current proposal for non-terrorist related offences raises doubt as to the rationale behind reform in this area. 
Concluding Remarks

The IHRC considers a seven day detention period as a serious curtailment on a person’s right to personal liberty that warrants real cause and justification. The IHRC is concerned that an increase in the period of detention of up to 168 hours/ 7 days raises the possibility that Ireland is in violation of its obligations under the European Convention on Human Rights
 and the International Covenant on Civil and Political Rights.
 In order for section 47 to be human rights compliant,
 it is desirable that a mechanism be established so that when further detention is being sought, the grounds upon which the request is based can be properly explored before an adjudication is made by the judge.
 The IHRC considers a seven-day detention period as a serious curtailment on a persons right to personal liberty that warrants real cause and justification.
3.  Sentencing

Section 24 states that a court, when sentencing a person in certain circumstances must impose a sentence that is at least three quarters of the maximum sentence permissible under the law for that offence. The three specific circumstances in which this provision applies are where: the offence for which the person is being sentenced is an offence specified in the second schedule to the Bill;
 the person has previously been convicted on indictment of one of the offences specified in the schedule and was sentenced to 12 months or more imprisonment; and the offence for which the person is being sentenced was committed within 7 years from the date of conviction for the previous offence (excluding any period of imprisonment). 

Section 30 (1) (3CCC) states that where (1) a person is convicted of a first offence under section 15A or 15B under the Criminal Justice Bill 2007, and (2) the aggregate of the market value of the drug concerned amounts to more than €500,000, the court in sentencing the offender, convicted of a second or subsequent offence under section 15A or 15B of the Criminal Justice Bill 2007, must specify as the minimum period of imprisonment to be served by that person a period of not less than 10 years. 

Any proposals advanced for restructuring judicial sentencing
 must be considered with due regard to our constitutional principles on the separation of powers, judicial independence and the trial of offences..
 In the context of the proposed changes, the following comment by O Dálaigh CJ in Deaton v. Attorney General 
 is noteworthy: 

“…it is inconceivable to my mind that a Constitution which is broadly based on the doctrine of the separation of powers…could have intended to place in the hands of the Executive the power to select the punishment to be undergone by citizens. It would not be too strong to characterise such a system of government as one of arbitrary power…In my opinion the selection of punishment is an integral part of the administration of justice and, as such, cannot be committed to the hands of the executive…”.

Moreover, the selection of the particular punishment to be imposed on an individual offender is subject to the constitutional principle of proportionality. In The State (Healy) v Donoghue,
 Henchy J stated that the Constitution, by virtue of Articles 38.1, 40.3.1, 40.3.2. and 40.4.1, 

“necessarily implies…where guilt has been established or admitted, of receiving a sentence appropriate to his degree of guilt and his relevant personal circumstances.”

A particular punishment must strike a balance between the particular circumstances of the commission of the relevant offence and the relevant personal circumstances of the person sentenced.
 This, in turn, requires that a judge should not fetter his or her discretion through adherence to a fixed policy.
 

Concluding Remarks

The IHRC appreciates the challenge to those who seek to ensure that there is fairness and justice in the sentencing system consistent with our fundamental constitutional values and principles.
 However, it must be stated that the principles of proportionality and judicial discretion cast some shadow over the constitutionality of section 24 and section 30 of the Criminal Justice Bill 2007. Such provisions impose on the judiciary an obligation to sentence an offender to a specific term of imprisonment,
 raising fundamental concerns on the separation of powers doctrine and judicial discretion.
 The IHRC believes that requiring fixed mandatory sentences as phrased in section 24 and section 30 will unduly fetter the obligation of the judiciary to ensure that the sentence imposed is in line with the constitutional principle of proportionality, that a fair balance is struck between the particular circumstances of the commission of an offence and the relevant circumstances of the person sentenced.
 

4.  Bail law

The proposed Bill introduces a number of changes to bail law as it operates in Ireland at present. An individual’s right to personal liberty is closely connected with the core principle that everyone is presumed innocent before the law.
 As the Supreme Court in The People v O’Callaghan asserted:

“The Courts owe more than verbal respect to the principle that punishment begins after conviction, and that everyone is deemed to be innocent until tried and duly found guilty.”
 

For this reason, deprivation of a person’s liberty and refusal of a bail application must only occur in limited circumstances. The onus is on the prosecution to prove that the applicant is likely to abscond, interfere with witnesses or commit offences while on bail. The IHRC believes that the proposed changes in bail law raises questions as to their consistency with an applicant’s right to personal liberty and presumption of innocence.
 

4.1
Requirement to provide a written statement

Section 6 of the Criminal Justice Bill 2007 amends the Bail Act 1997 by introducing a requirement on the accused to provide a written statement to the prosecution in a bail application for a serious offence.
 The written statement must contain detailed information,
 including the accused’s sources of income within the preceding three years;
 his or her property, whether wholly or partially owned by, or under the control of, the applicant and whether within or outside the State.
 The accused is also obliged to furnish details of any previous convictions for the serious offence with which the applicant is charged;
 any offences committed by the accused while previously on bail;
 and any previous applications by the person for bail, indicating whether or not bail was granted and the conditions attached. A penalty ensues where an offence to knowingly provide false or misleading information or conceal any material fact has been committed.

The Commission believes that the obligation to supply the statement as a precondition for bail for serious offences imposes a weighty responsibility on the applicant who is presumed innocent before the law.
 The onus of responsibility on the prosecution to provide facts regarding the likelihood of the applicant to abscond, interfere with witnesses or commit offences while on bail is somewhat shifted, whereby it is the applicant who must supply detailed personal information. The relevance and purpose of the statement are questionable.
 For example, the applicant’s source of income and possession of assets do not have any direct bearing on his or her likelihood to stand trial, interfere with witnesses or commit offences while on bail. Moreover, on a practical level, the time needed to gather such personal information creates difficulties for a detained applicant where information is not readily available or accessible.
 In particular, a detained applicant may have difficulty in gathering information on his or her property, which broadly includes: cash, money in an account in a financial institution, cheques, bank drafts and transferable securities, land, mechanically propelled vehicles, and any other asset exceeding €3,000 in value.
 Details of previous convictions may not be easily accessible to the detained applicant. Such information is normally provided by the prosecution who has access to information on previous convictions through the Garda computer database. Although section 6 of the Bill allows the court to make an order to extend the period for production of the statement,
 the implications of a delay on the applicant is continued detention.  The IHRC believes this raises serious concerns for the applicant’s right to personal liberty and adherence to the principle that everyone is presumed innocent until proven guilty.

4.2  Opinion of a senior member of the garda in relation to a bail application 

Section 7 provides for the opinion of a member of An Garda Síochána, not below the rank of the chief superintendent, to be given in an application for bail, if he or she believes refusal of bail is reasonably considered necessary to prevent the commission of a serious offence by the applicant. Such opinion is admissible as evidence.
 

It must be stated that it is the sole responsibility of the judge in bail proceedings to draw inferences from fact. For this reason, witnesses are obliged to confine their testimony to stating facts; statements of opinion are generally inadmissible. Section 7 of the proposed Bill however modifies this general rule and gives evidential status to an expression of opinion in bail proceedings. It allows a member of An Garda Síochána, not below the rank of the chief superintendent, to give his or her opinion on whether refusal of bail is reasonably considered necessary to prevent the commission of a serious offence by the applicant. The IHRC queries the extent to which the applicant has the opportunity to cross-examine the opinion evidence, in particular when privilege is claimed.
 Not only is the basis for which the opinion is made not supported, but so too is the applicant denied the opportunity to rebut the opinion evidence.
 Moreover, the IHRC has concerns regarding the purpose and appropriate weight that should be attached to an expression of opinion and the potential it may have in determining the granting or refusal of a bail application.
 It could in effect amount to executive detention of the accused; refusal of a bail application being a responsibility that rests under law with the judiciary alone.

4.3
Electronic monitoring

Section 11 of the Criminal Justice Bill 2007 amends the Bail Act 1997 by introducing electronic monitoring as a condition of bail upon which a defendant is released. This possibility will be available to the court where: (i) a person charged with a serious offence is to be admitted to bail or a person is appealing a sentence of imprisonment imposed by the District Court; and (ii) the court considers that it is appropriate to impose conditions that the person reside or remain in a particular district or place in the state or that the person refrain form attending at certain premises or other places. Where bail is made subject to a condition such as electronic monitoring, “an authorised person” will be responsible for monitoring compliance. 

The Criminal Justice Act 2006 introduces electronic monitoring to the Irish criminal justice system. Its use under the Act is limited to those persons convicted of an offence.
 The context with which it applies in the Criminal Justice Bill 2007 is in pre-trial proceedings, whereby it is an option available to the court as a condition of bail for a serious offence. The rationale for the introduction for electronic monitoring in pre-trial hearings has not been presented. Research as to its effectiveness both in practical and financial terms remains inconclusive.
 
Bail conditions are required to be no more onerous than is necessary to ensure that the defendant appears for trial and does not commit further offences. Although not a punishment per se, electronic monitoring has the potential to violate a number of human rights standards. The form of intrusion involved in electronic monitoring may infringe the right to privacy under Article 40.3.1, personal liberty under Article 40.4.1, and bodily integrity under Article 40.3.2.
 Provisions of the European Convention on Human Rights are also relevant; the most applicable to the surveillance of offenders through electronic monitoring are individual liberty under Article 5, the right to private and family life under Article 8, and the right of freedom of peaceful assembly and association under Article 11. 

Section 11 of the Criminal Justice Bill 2007 affords judges a very wide discretion as to the type and content of an electronic monitoring order. In this way, the potential for electronic monitoring to violate fundamental human rights principles highlights the need for its use to be applied in a proportionate manner. The proposals make no restriction on the content of orders in pre-trial proceedings. A defendant could be subject to electronic monitoring in a manner disproportionate to the original objectives of bail conditions. The method of surveillance would be considered as a means of monitoring the location of the defendant without recourse to detention.
 "Net-widening" through electronic monitoring should be avoided whereby seemingly benign initiatives by the State could serve to widen the net of social control.
 The effect of using such practices restricts the rights of defendants who would otherwise not be subject to such strict surveillance.
 The IHRC believes that limitations should be set on the discretion of judges in this regard to ensure that any order respects the constitutional and human rights of the persons subject to electronic monitoring and any interference with those rights is proportionate and justified in the circumstances of the particular case. 

4.4
Monitoring of persons by private agencies

Concerns regarding wide discretion powers are further amplified by the nature of the monitoring mechanisms by the “authorised person”. Section 33 allows the Minister with the consent of the Minister for Finance to enter into arrangements including contractual arrangements,
 as he or she considers appropriate for the operation of electronic monitoring. The IHRC is concerned that the “authorised person” with the responsibility for monitoring the person’s compliance or non-compliance is a private security firm. This dispersal of responsibility for crime control to the private industry raises constitutional and ethical concerns. For example, does the state have a right to delegate this responsibility to the private sector; and if so how will the firms be held accountable to the state for this provision?; what kind of monitoring mechanisms will be employed and what level of expertise will be required by the firm? Section 33 allows the court to issue a warrant for the arrest of the defendant on information being made by the “authorised person” that he or she is about to contravene any of the conditions.
 The IHRC queries the extent to which privately contracted companies should be entrusted with such a public responsibility
 that has an immediate effect on the legal status of the defendant.
 Without consideration of such concerns, core values based on privacy and personal liberty are in danger of being eroded.
� Under section 8(b) of the Human Rights Commission Act 2000, the IHRC is required “if requested by a Minister of Government, to examine any legislative proposal and report its views on any implications of such proposal for human rights”.


� Given the short time available for consideration of this Bill, the Commission intends to focus its observations on the text of the Bill as published on 15 March 2007. 


� At the time of submission of the observations on the Criminal Justice Bill 2007 under section 8(b) of the Human Rights Commission Act 2000, the Bill was scheduled for Report Stage in the Dáil for March 4th 2007.


� The existence of the various stages involved in the enactment of legislation is an essential facet of the democratic process. Moreover, the legitimacy of the legislative process requires adequate time be given to such stages. The IHRC notes that the Constitution does not set strict procedural requirements in relation to legislative procedures. 


� This was also iterated in IHRC Observations on Additional Proposals for Amendments to the Criminal Justice Bill 2004:  “At this point, we would urge the Minister to allow more time for consideration of the issues and for consultation with interested parties” at pp.3. See also Observations on the Immigration Bill 2004.


� See Article 6(1) of the European Convention on Human Rights; Article 14 of the International Covenant on Civil and Political Rights; Article 75, paragraph 4, of Protocol I to the Geneva Conventions of 12 August 1949; Article 6(2) of Protocol II to the Geneva Conventions on Civil and Political Rights.


� Article 5(1) of the European Convention on Human Rights provides a list of circumstances in which persons can be deprived of their liberty where it is in accordance with a procedure prescribed by law.  In particular, under Article 5(1)(c) a person can be lawfully arrested or detained for the purpose of bringing him or her before the competent legal authority on reasonable suspicion of having committed an offence or when it is reasonably considered necessary to prevent him or her committing an offence.  Article 5(3) specifies that a person arrested or detained in accordance with 5(1)(c) should be brought “promptly” before a judge or other officer authorised by law to exercise judicial power and shall be entitled to a trial within a reasonable time.


� The IHRC does recognise the safeguard provided by section 6 (12) of the Bill disallowing admissibility of the statement in any other proceedings.


� Section 6 (5)(a) of the Bill allows the court to make an order to extend the period for production by the applicant of the statement. 


� See DPP v Kelly unreported Court of Criminal Appeal, December 13, 1999. See King, C., “The Right to a Fair Trial v The Claim of Privilege” (2007) 17(3) ICLJ 17. 


� In DPP v Kelly unreported Supreme Court April 4 2006, Fennelly J noted: “It is axiomatic that every witness must submit himself to the rigours of cross-examination, to having his evidence questioned, tested, challenged and contradicted and his credit impeached. Cross-examination plays a pivotal role in all adversarial proceedings under the common-law system”. See also In Re Haughey [1971] 217, at 216 and State (Healy) v Donoghue [1976] IR 325, at 335. 


� Section 3(2) of the Offences Against the State (Amendment) Act 1972 provides “Where an officer of the Garda Síochana, not below the rank of Chief Superintendent, in giving evidence in proceedings relating to an offence under the said section 21, states that he believes that the accused was at a material time a member of an unlawful organisation, the statement shall be evidence that he wad then such a member”. In consideration of section 3(2), O’Higgins CJ has noted: “With regard to an expression of belief, obviously the weight to be attached to it depended on a variety of matters- the person who expressed the belief, the circumstances in which it was expressed and, in particular, whether the expression of belief was challenged or not. Obviously in the case if the accused had denied on oath the charge; had denied that he was a member of an illegal organisation, the value and cogency to be attached to the expression of the Chief Superintendent’s belief would obviously be very much diminished,” The People (DPP) v Ferguson Unreported, Court of Criminal Appeal, October 27, 1975. See also Report of the Committee to Review the Offences against the State Act 1939-1998 (Dublin, 2002).


� For discussion of relationship between the right to silence and presumption of innocence, see Saunders v United Kingdom (1996) 23 EHRR 313, 68.


� An expert group officially entitled the ‘Balance in the Criminal Law’ Review Group was recently established and charged with conducting a review of a wide range of areas within the criminal justice system. Its final report was published on March 23rd 2007 after publication of the Criminal Justice Bill 2007. 


� Woolmington v DPP [1935] AC 462.


� Guaranteed by Article 38.1 of the Irish Constitution. People (AG) v O’Callaghan [1996] IR 501: presumption of innocence; Re National Irish Bank [1999] 1 IR 145 and People v Finnerty [1999] 4 IR 364: the right to silence. 


� Saunders v United Kingdom (1996) 23 EHRR 313. Under the International Covenant on Civil and Political Rights, the right to silence are presumption of innocence are specifically protected: Article 14(3)(g) and Article 14(2) respectively. 


� Murray v United Kingdom (1996) 22 EHRR 13, 47; Quinn v Ireland (2001) 33 EHRR 12, 55.


� Rock v Ireland [1997] 3 IR 484: held these provisions were constitutional. They have been used relatively little to date.


� Section 2 of the Offences Against the State (Amendment) Act 1998.


� Section 5 of the Offences Against the State (Amendment) Act 1998.


� An arrestable offence has the meaning it has in section 2, as amended by section 8 of the Criminal Justice Act 2006, of the Criminal Law Act 1997. 


� The European Court on Human Rights held in Murray v United Kingdom (1996) 22 EHRR 13 and Averill v United Kingdom (2001) 31 EHRR 36 that while it would be in incompatible with Article 6.1 to convict someone of a criminal offence based “solely or mainly on the accused’s silence or on a refusal to answer questions or to give evidence himself”, the right to silence does not prevent a person’s silence being taken into account in assessing the persuasiveness of the evidence against him/her in circumstances that clearly call for an explanation. In Rock v Ireland [1997] 3 IR 484, at 497-498, the European Court of Human Rights stated that a conviction cannot be based solely or to any significant extent on the accused’s silence; it can only amount to corroboration. See also R v Birchall [1999] Crim LR 311, where the England and Wales Court of Appeal stated: “inescapable logic demands that a jury should not start to consider whether they should draw inferences from a defendant’s failure to give oral evidence at his trial until they have concluded that the Crown’s case against him is sufficiently compelling to call for an answer by him…there is a clear risk of injustice if the requirements of logic and fairness are not observed.”


� See Beckles v United Kingdom (2003) 36 EHRR 13.


� Offences Against the State (Amendment) Act 1998.


� The IHRC believes the phrase: “the circumstances clearly called for an explanation” as applies to sections 26 and 27 was carried over to section 28. This is perhaps a drafting error.


� The State (Healy) v O’ Donoghue [1990] 2 IR 73


� (1996) 22 EHRR 13.


� (2001) 31 EHRR 36


� Detention for seven days for certain offences. See also Criminal Justice (Drug Trafficking) Act 1996.


� Police stations do not possess lists of solicitors who are available to attend at the garda station and provide legal advice for detained suspects.


� In The State (Healy) v O’ Donoghue [1990] 2 IR 73 at 81, Finlay CJ stated that the effect of “such important and fundamental standard of fairness in the administration of justice as the right of access to a lawyer must be deemed to be constitutional in its origin, and …to classify it as merely legal would be to undermine its importance and the completeness of the protection of it which the courts are obliged to give”. Other constitutional rights relating to the right to legal representation include: Article 38.1 and the right to a fair trial; Article 40.3 and recognition of a number of unenumerated rights and guarantees that the state shall defend and vindicate the rights of its citizens, and Article 40.4.1 and the right to liberty.


� People (DPP) v Cullen 30 March 1993 (CCA). See also DPP v O’Brien 17 June 2002 (CCA); [2005] IESC 29; [2005] 2 IR 206 (SC) and Regulation 12(6) of the Criminal Justice Act 1984 (Treatment of Persons in Custody in Garda Siochana Stations) Regulations 1987 provides that an arrested person who requests consultation with a solicitor not be asked to make a written statement in regard to the offence until a reasonable time for the arrival of the solicitor has elapsed. 


� People (DPP) v Cullen 30 March 1993 (CCA).


� The State (Healy) v O’ Donoghue [1990] 2 IR 7. See also Lavery v Member-in-Charge, Carrickmacross Garda Station [1999] 2 IR 390. 


� White, “The Confessional State- Police Interrogation in the Irish Republic” (2000) 10(1) ICLJ 17 at 18.


� See PACE Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers at para.6.6.


� Sections 26, 27 and 28 of the Bill.


� See Murray v United Kingdom (1996) 22 EHRR 13 and Averill v United Kingdom (2001) 31 EHRR 36.


� See for discussion of what is meant by ‘reasonably access’ to legal advice in People (DPP) v Buck [1990] 2 IR 73. 


� For a comparative discussion of how pre-trial legal advice operates in Ireland and England and Wales, see Daly, Yvonne “Cases and Comment: Does the buck stop here? An examination of the pre-trial right to legal advice in light of O’Brien v DPP” (2006) 28 DULJ 345.


� (2001) 31 EHRR 1.


� Beckles v United Kingdom (2003) 36 EHRR 13.


� Ibid.


� Report of the Committee to Review the Offences against the State Act 1939-1998 (Dublin, 2002) at pp.184. Quoted Murray v United Kingdom (1996) 23 EHRR 29, para.45.


� Section 47 (8) of the Bill.


� For example, murder of a member of An Garda Síochána.


� An offence under section 15 of the Firearms Act 1925.


� An offence under sections 15 of the Non-Fatal Offences against the Person Act 1997 involving the use of a firearm.


� Following the recent changes effected by the Criminal Justice Act 2006, the periods of detention which a suspect can be detained in respect of serious crime now vary from 24 hours to three days (in the case of arrests under section 30 of the Offences Against the State Act 1939) to seven days in the case of persons detained under the Criminal Justice (Drug Trafficking) Act 1996. Section 9 of the Criminal Justice Act 2006 has recently provided for the extension of general detention powers in respect of arrestable offences, by 12 hours. 


� The right to liberty of the person is a fundamental human right: Article 40.4.1 of the Irish Constitution states that “No citizen shall be deprived of his personal liberty save in accordance with law”.  The rule that an arrested person must be brought before a District Court judge or peace commissioner as soon as possible is contained in s.15 of the Criminal Justice Act 1951, as amended by s.26 of the Criminal Justice Act 1984. Section 26 provides “A person arrested pursuant to a warrant shall on arrest be brought before a justice of the District Court having jurisdiction to deal with the offence concerned or, if a justice is not immediately available, before a peace commissioner in the district of such a justice as soon as practicable.” This reproduces the common law position as expounded in The People (DPP) v. Walsh [1980] IR 294 and The People (DPP) v Shaw [1982] IR 52.


�  A prolonged period of pre-trial detention also has the potential to detrimentally affect other fundamental human rights including the right to be presumed innocent until proven guilty, the right to silence and the privilege against self-incrimination.


� Article 6(1) of the European Convention on Human Rights states that “In the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law.” See Article 5 of the European Convention on Human Rights and Article 9 of the International Covenant on Civil and Political Rights. 


� General Comment 8 of the Human Rights Committee, UN Doc. HRI/GEN/I/Rev.1 at 8, (1994) para. 3.


�Brogan v. United Kingdom (1988) 11 EHRR 117, para. 58.  


� Article 5(1) of the European Convention on Human Rights provides a list of circumstances in which persons can be deprived of their liberty where it is in accordance with a procedure prescribed by law.  In particular, under Article 5(1)(c) a person can be lawfully arrested or detained for the purpose of bringing him or her before the competent legal authority on reasonable suspicion of having committed an offence or when it is reasonably considered necessary to prevent him or her committing an offence.  Article 5(3) specifies that a person arrested or detained in accordance with 5(1)(c) should be brought “promptly” before a judge or other officer authorised by law to exercise judicial power and shall be entitled to a trial within a reasonable time.


� Article 9 of the International Covenant on Civil and Political Rights provides that everyone has the right to liberty and security of person and that no one shall be deprived of his or her liberty except on such grounds and in accordance with such procedure as has been established by law.  A person who is arrested or detained on a criminal charge has the right to be brought “promptly” before a judge or other officer authorised by law to exercise judicial power.  The person is entitled to a trial within a reasonable time or to release.


� General Comment 8 of the Human Rights Committee, UN Doc. HRI/GEN/I/Rev.1 at 8, (1994).


� Ibid. para. 3.


� Concluding observations on Ireland’s second periodic report A/55/40, paras. 422-451. Para.18: “The State party should ensure that all aspects of detention, including the period of detention…are administered in full compliance with Article 9 of the Covenant.”


� High Court, May 23, 1996. The defendant was arrested under section 4 of the Criminal Justice Act 1984. 


� Seven days.


� Section 10 of the Offences Against the State (Amendment) Act 1998 amended section 30 of the Offences Against the State Act 1939 by extending the period of detention to three days. 


� Article 5(1) of the European Convention on Human Rights provides a list of circumstances in which persons can be deprived of their liberty where it is in accordance with a procedure prescribed by law.  In particular, under Article 5(1)(c) a person can be lawfully arrested or detained for the purpose of bringing him or her before the competent legal authority on reasonable suspicion of having committed an offence or when it is reasonably considered necessary to prevent him or her committing an offence.  Article 5(3) specifies that a person arrested or detained in accordance with 5(1)(c) should be brought “promptly” before a judge or other officer authorised by law to exercise judicial power and shall be entitled to a trial within a reasonable time.


� Article 9 of the International Covenant on Civil and Political Rights provides that everyone has the right to liberty and security of person and that no one shall be deprived of his or her liberty except on such grounds and in accordance with such procedure as has been established by law.  A person who is arrested or detained on a criminal charge has the right to be brought “promptly” before a judge or other officer authorised by law to exercise judicial power.  The person is entitled to a trial within a reasonable time or to release.


� The mechanism would apply to existing legislation that provides for extended detention periods.


� In Brogan v UK (1988) 11 EHRR 117, the European Court on Human Rights stated that extension of  periods of detention must be authorised by judicial rather than executive power. The suspect must be brought promptly before the court.


� Offences relating to ‘organised crime’.


� Casey notes that the Constitution contains no explicit reference to sentencing jurisdiction apart from dealing with ancillary matters such as the power of pardon, communication and remission. See Article 13.6 of the Irish Constitution and Casey (2nd ed) Constitutional Law in Ireland  (London: Sweet & Maxwell, 1992) at pp.70.


� See also The State (Woods) v. Attorney General [1969] IR 385. Henchy J commented that sentencing was “an integral part of the trial of an offence. As the IHRC Observations…noted: “The central case in relation to constitutional requirements around sentencing is Cox v. Ireland. In this case the Supreme Court invalidated section 34 of the Offences Against the State Act 1939. This section provided for the mandatory loss of office, pension and other emoluments in respect of all public servants convicted of scheduled offences in the Special Criminal Court. While Finlay CJ acknowledged that the State was entitled “for the protection of public peace and order” by its laws “to provide onerous and far-reaching penalties and forfeitures imposed as a major deterrent to the commission of crimes threatening such peace and order and State authority”, the State’s obligation to protect and vindicate constitutional rights meant that such penalties must be neither arbitrary nor disproportionate in their operation. The Court concluded that the provision was invalid as “impermissibly wide and indiscriminate”. 


� [1963] IR 170.


� [1963] IR 170, 183. It was held that a portion of the Customs Consolidation Act  1876 which allowed the Revenue Commissioners to chose which of two penalties should be imposed on a person convicted of a particular customs offence was held repugnant to the Constitution.. This judgment has been widely quoted with approval. See also The State (O) v O’Brien [1973] IR 50, 67 (Walsh J); Hinds v The Queen [1976] 1 All ER 353 (Privy Council); Gerea v DPP [1986] LRC (Crim) 3 (Court of Appeal of Solomon Islands).


� [1976] IR 325.


� Ibid, 353.


� [1994] ILRM 325.


� In The People (DPP) v WC, Flood J quotes a passage from the judgment of the Northern Ireland Court of Appeal in R v McDonald [1989] NI 37, 49, in which Hutton LCJ said that “sentences have to be imposed in accordance with established principles having regard to the particular circumstances of each case which can vary greatly.”


� O’Malley “Resisting the temptation of elegance: sentencing discretion re-affirmed”, (1994) 4(1) ICLJ 1 at 18.


� Section 24: “the minimum term of imprisonment to be served by the person of not less than three quarters of the maximum term of imprisonment prescribed by law in respect of such an offence”; section 30: “the court shall, in imposing sentence, specify as the minimum period of imprisonment to be served by that person a period of not less than 10 years”.


� The IHRC is aware that mandatory minimum sentences are introduced for firearm-related offences. See for example, section 32 and section 33 of the Criminal Justice Bill 2007. However, both provisions allow for variation of the sentence where “there are exceptional and specific circumstances relating to the offence or the person convicted of the offence, and it would be unjust in all the circumstances ot do so.”


� As O’Malley comments in the context of sentencing: “It is essentially an expression of values. In a jurisdiction which claims to be guided by, among other values, the ‘dignity and freedom of the individual’, a sustained effort at achieving the maximum fairness and humanity in sentencing is not just a virtue, it is a necessity”. O’Malley “Resisting the temptation of elegance: sentencing discretion re-affirmed”, (1994) 4(1) ICLJ 1 at 18.


� Article 40.4.1 of the Irish Constitution states that “No citizen shall be deprived of his personal liberty save in accordance with law” and Article 5(1) of the European Convention on Human Rights 


� [1966] IR 501.


� The Irish Constitution does not set out explicitly the presumption of innocence, but the right to a fair trial in due course of law encompasses the presumption of innocence in line with the dignity and status of every citizen. See O’Leary v. Attorney General [1995] 1 IR 254 and POC v Director of Public Prosecutions [2000] 3 IR 87. 


� It applies to an accused who is charged with a serious offence as specified in the Schedule to the Bail Act 1997.


� The requirement can be dispensed with in certain circumstances: section 6 (1A)(4) of the Bill.


� Section 6 (1A)(1)(c) of the Bill.


� Section 6 (1A)(1)(d) of the Bill.


� Section 6 (1A)(1)(e) of the Bill.


� Section 6 (1A)(1)(f) of the Bill.


� Section 6 (11) of the Bill provides that “An applicant who knowingly gives false or misleading information or conceals any material fact, either in the statement or in evidence in proceedings under this section, is guilty of an offence and liable on summary conviction to a fine not exceeding €5,000 or imprisonment for a term not exceeding 12 months or both.”


� The IHRC does recognise the safeguard provided by section 6 (12) of the Bill disallowing admissibility of the statement in any other proceedings.


� The actual purpose of supplying such information is not stated in the Explanatory Memorandum.


� Section 6 (5)(a) of the Bill allows the court to make an order to extend the period for production by the applicant of the statement. 


� Section 6 (16) of the Bill.


� Section 6 (5)(a) of the Bill. In addition, section 6 (10) allows the court, when making an order for the information, to specify the duration of the order and can vary or set aside the order at any time.


� As defined in the Schedule to the Bail Act 1997.


� See DPP v Kelly unreported Court of Criminal Appeal, December 13, 1999. See King, C., “The Right to a Fair Trial v The Claim of Privilege” (2007) 17(3) ICLJ 17. 


� In DPP v Kelly unreported Supreme Court April 4 2006, Fennelly J noted: “It is axiomatic that every witness must submit himself to the rigours of cross-examination, to having his evidence questioned, tested, challenged and contradicted and his credit impeached. Cross-examination plays a pivotal role in all adversarial proceedings under the common-law system”. See also In Re Haughey [1971] 217, at 216 and State (Healy) v Donoghue [1976] IR 325, at 335. 


� Section 3(2) of the Offences Against the State (Amendment) Act 1972 provides “Where an officer of the Garda Síochána, not below the rank of Chief Superintendent, in giving evidence in proceedings relating to an offence under the said section 21, states that he believes that the accused was at a material time a member of an unlawful organisation, the statement shall be evidence that he was then such a member”. In consideration of section 3(2), O’Higgins CJ has noted: “With regard to an expression of belief, obviously the weight to be attached to it depended on a variety of matters- the person who expressed the belief, the circumstances in which it was expressed and, in particular, whether the expression of belief was challenged or not. Obviously in the case if the accused had denied on oath the charge; had denied that he was a member of an illegal organisation, the value and cogency to be attached to the expression of the Chief Superintendent’s belief would obviously be very much diminished,” The People (DPP) v Ferguson Unreported, Court of Criminal Appeal, October 27, 1975. See also Report of the Committee to Review the Offences against the State Act 1939-1998 (Dublin, 2002).


� Provision has already been made for the introduction of electronic monitoring to the Irish criminal justice system. See section 102 of the Criminal Justice Act 2006. The outsourcing of arrangements for the provision of equipment has also been provided for by statute to ensure compliance with a restriction of movement order (s.112 of the Criminal Justice Act 2006).


� For example, in 2005, a report, reviewing the operation of the electronic tagging scheme in the UK carried out by the UK Trade Union for Family Court and Probation Staff, found that it is ineffective and expensive. In particular the report stated that it costs twice as much to electronically tag an offender in the UK as to supervise them by a member of the probation service. Napo “Electronically Monitored Curfew Orders- Time for Review” (BRF08-05) accessible at www.napo.org.uk .  


� Other constitutional rights may be affected, including: article 41 and the family and article 40.6 and freedom of assembly. 


� See Richardson, F., “Electronic Tagging of Offenders:  Trials in England” (1999) 38(2) The Howard Journal 158.


� See Griffin, D., “Restorative Justice: a real alternative?” [2005] 15 ICLJ 2.


� See Cohen, S., (3rd ed) Folk Devils and Moral Panics (London: Routledge, 2002).


� Section 33 inserts a new section 6D in the Bail Act 1997.


� Section 11(6B)((7) of the Bill.


� It is currently the responsibility of An Garda Síochána to ensure defendants do not abscond or commit further offences while on bail. 


� Robbins,I. “Privatisation and Corrections: Defining the Issues” (1987) Vanderbilt Law Review 40 (4): 813-28, 816.
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