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AN COIMISIUN UM CHEARTA DUINE





I. Introduction 
The Irish Human Rights Commission (IHRC) is Ireland’s National Human Rights Institution, set up by the Irish Government under the Human Rights Commission Acts 2000 and 2001. The IHRC has a statutory remit to endeavour to ensure that the human rights of all persons in the State are fully realised and protected in the law and practice of the State. One of the functions of the IHRC is to examine legislative proposals and to report its views on the implications of such proposals for human rights, having regard to the Constitution and international human rights treaties to which Ireland is a party.
 The IHRC is mandated to make recommendations to the Government as it deems appropriate in relation to the measures which the IHRC considers should be taken to strengthen, protect and promote human rights in the State.
 

The Spent Convictions Bill 2007 (2007 Bill) was referred to the IHRC by the Minister for Justice, Equality and Law Reform on 12 January 2009. The 2007 Bill has been debated at second stage in the Dáil and an order has been made for it to be referred to the Select Committee on Justice, Equality, Defence and Women’s Rights.
 
The 2007 Bill seeks to establish a mechanism by which persons convicted of minor offences can have a possibility of non-disclosure of convictions for those offences. Its purpose is to facilitate the rehabilitation of persons convicted of minor offences, primarily through their reintegration into the workforce, and to do so in a way that not only benefits the individuals concerned but that takes account of the wider interests of society especially the protection of vulnerable persons.
 Section 258 of the Children Act 2001 provides a “non-disclosure” regime for persons who are convicted of offences committed while under 18 years. However, currently there is no such mechanism in place for adult offenders. Once a criminal conviction is imposed it follows the individual for life and may inhibit their access to employment and their ability to obtain licenses, and may place restrictions on their travel. 
The IHRC has previously recommended that the grounds of discrimination in the Employment Equality Act 1998 should be extended to include discrimination on the basis of a criminal conviction. The IHRC recommended that this should be accompanied by a restructuring of the vetting system, as recommended by the Data Protection Commissioner,
 and that a system to expunge previous convictions after a fixed period of time should be considered.
 Consequently, the IHRC welcomes the 2007 Bill. In principle, the IHRC considers that it is in line with Ireland’s commitment to rehabilitate and re-integrate offenders back into society.
 

The introduction of this legislation, however, requires the correct balance to be struck between on the one hand, an individual’s right to respect for private life and freedom from discrimination in access to employment and on the other hand, the broader societal interest of public safety and the prevention of disorder and crime. The present submission provides an overview of the applicable national and international human rights law and illustrates how this required balance can be achieved through applying the constitutional and human rights principle of proportionality. In applying the relevant human rights law to the 2007 Bill, the IHRC has identified a number of areas of concern. These are the proposals relating to the period of rehabilitation, the sentencing threshold and the excluded employment. The IHRC sets out its recommendations on these areas below. 

II. National and International Human Rights Standards
The requirement to disclose a criminal record in all circumstances can raise issues relating to an individual’s right to respect for private life
 and the right to work and earn a livelihood.
The right to privacy is protected under Article 40.3 of the Constitution as one of the unenumerated personal rights of the citizen. As a qualified right, the right to privacy is subject to restrictions when justified by the “exigencies of the common good”.
 In the context of qualified rights, the Supreme Court has applied a proportionality test.

The right to respect for private life is explicitly protected by Article 8 of the European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR). The ECHR has been given express effect in Irish law by way of the European Convention on Human Rights Act 2003 and is directly enforceable in the Irish Courts. There are, however, permissible exceptions to the right to respect for private life. The relevant consideration in this context is, therefore, whether the interference with an individual’s right to private life can be justified on the grounds that it is necessary in a democratic society in the interests of national security, public safety or for the prevention of disorder. 
In determining whether a measure is necessary in a democratic society the European Court of Human Rights (ECtHR) will consider whether the measure is proportionate to the legitimate aim pursued. In the case of Maslov v. Austria the ECtHR found that the imposition of a 10 year exclusion order from the applicant’s country of residence on the grounds of his criminal record, was disproportionate to the legitimate aim pursued of preventing disorder or crime and accordingly was contrary to Article 8.
 In considering the proportionality of the measure the ECtHR had regard to the circumstances of the case, in particular, the young age at which the applicant had committed the offences and with one exception their non-violent nature, the applicant’s good conduct after his release from prison and his lack of ties with his country of origin.
 
Article 14 of the ECHR prohibits discrimination on any ground in the enjoyment of the rights and freedoms set forth in the Convention. It can be argued that the requirement to disclose a criminal record may give rise to discriminatory treatment in the exercise of an individual’s rights under the convention. Under Article 14,
a difference of treatment is discriminatory if it “has no objective and reasonable justification”, that is, if it does not pursue a “legitimate aim” or if there is not a “reasonable relationship of proportionality between the means employed and the aim sought to be realised.

In the case of Thlimmenos v Greece
 the applicant had been convicted of insubordination for refusing to wear the military uniform. His refusal stemmed from his religious beliefs. The applicant was not appointed a chartered accountant as a result of his past conviction and was thus treated differently from the other persons who had applied for that post on the ground of his status as a convicted person. The Court found that the applicant’s complaint could be considered under Article 14 of the ECHR taken in conjunction with Article 9 on freedom of thought, conscience and religion. 
The ECtHR considered that States may have a legitimate interest to exclude offenders from certain professions.
 However, the Court reasoned that the right not to be discriminated against in the enjoyment of the rights guaranteed under the Convention is violated when without an objective and reasonable justification States treat persons who are in significantly different situations in the same manner.
 The law under examination barred all persons convicted of a serious crime from the profession of chartered accountants without any exceptions and regardless of the nature of the crime. The ECtHR further reasoned that, unlike other convictions for serious criminal offences, a conviction for refusing on religious or philosophical grounds to wear a military uniform cannot imply any dishonesty or moral turpitude likely to undermine the offender's ability to exercise the profession of an accountant. Excluding the applicant on the ground that he was an unfit person was not, therefore, justified. The Court also noted that the applicant did serve a prison sentence for his refusal to wear the military uniform. In these circumstances, the Court considered that imposing a further sanction on the Applicant was disproportionate. It follows that the applicant's exclusion from the profession of chartered accountants did not pursue a legitimate aim. As a result, the Court found that there existed no objective and reasonable justification for not treating the applicant differently from other persons convicted of a serious crime.
 Consequently, the Court concluded there had been a violation of Article 14 taken in conjunction with Article 9.
Furthermore, it can be asserted that the requirement to disclose a criminal record when it is no longer of relevance could amount to an infringement of the right to work or earn a livelihood protected by Article 40.3 of the Irish Constitution.
 The issue of discrimination against certain classes of convicted persons was considered by the Supreme Court in the case of Cox v. Ireland,
 where a blanket exclusion from civil service employment for a period of seven years of all persons convicted of membership of an illegal organisation, under section 34 of the Offences Against the State Act 1939, was found to be too broad. The Supreme Court firstly addressed the impact of such a statutory exclusion on the rights of the prescribed category of convicted persons, stating:
It is clear that the provisions of s. 34 of the Act of 1939 … potentially constitute an attack, firstly, on the unenumerated constitutional right of that person to earn a living and, secondly, on certain property rights protected by the Constitution, such as the right to a pension, gratuity or other emolument already earned, or the right to the advantages of a subsisting contract of employment.

The Court proceeded to establish standards as to the circumstances in which such interferences can be justified. The Court recognised that the State is entitled to ensure that, as far as practicable, persons who commit crimes threatening the peace, order and authority of the State are not involved in carrying out the functions of the State. However, the Court considered that in pursuing these objectives the State must in its laws, as far as practicable, continue to protect the constitutional rights of the citizens. Applying the proportionality test, the Court found that section 34 of the Offences Against the State Act 1939 was impermissibly wide and indiscriminate.

A number of international human rights treaties protect the right to work and prohibit discrimination in access to employment on a broad number of grounds. Article 6 of the International Covenant on Economic, Social and Cultural Rights taken together with Article 2(2) upholds the right to work without discrimination of any kind. Article 1 of the Revised European Social Charter protects the right to work and prohibits discrimination in the enjoyment of the right to work on any ground including social origin or other status.
 The International Labour Organisation Discrimination (Employment and Occupation) Convention No. 111 also prohibits discrimination in access to employment which has the effect of nullifying or impairing equality of opportunity or treatment in employment or occupation.

As noted above, the purpose of a spent conviction scheme is to facilitate the rehabilitation of convicted persons and to aid their reintegration into society and the workforce. Under Article 10(3) of the International Covenant of Civil and Political Rights (ICCPR) Ireland is obligated to seek the reformation and social rehabilitation of prisoners. Putting in place systems to provide assistance to prisoners after their release is viewed as part of the rehabilitation process.

The importance of developing a spent convictions scheme to aid rehabilitation and reintegration is implied in a number of international instruments. The UN Sub-Commission on the Promotion and Protection of Human Rights, in a resolution concerning discrimination against convicted persons who have served their sentence, “[u]rges States to examine their treatment of convicted persons after they have served their punishment and to cease any official or unofficial practices of discrimination”.
 
The Council of Europe, in 1984, adopted a Recommendation on the Criminal Record and Rehabilitation of Convicted Persons.
 In adopting the Recommendation the Committee of Ministers considered that the use of criminal records may jeopardise the convicted person’s chances of social reintegration and should therefore be restricted to the utmost. It recommended, inter alia, that member states provide for an automatic period of rehabilitation after a “reasonably short period of time”, noting that “rehabilitation implies prohibition of any reference to the convictions of a rehabilitated person except on compelling grounds provided for in national law”.
 While not legally binding, these instruments set the standard for best international practice.  
III. Analysis and Recommendations
1.  Rehabilitation Period

In the 2007 Bill a conviction will be considered “spent”, providing for the possibility of non-disclosure, after a period of seven years following a custodial sentence of six months or less and after a period of five years following a non-custodial sentence, on condition that the person had no further sentences imposed upon him or her during the relevant rehabilitation period.
 The rehabilitation periods proposed in the 2007 Bill were recommended by the Law Reform Commission (LRC) and are, in general, in line with current practice in other jurisdictions.
 
The IHRC acknowledges the importance of a rehabilitation period. It is undoubtedly in the interests of society that an offender remains conviction free for a reasonable period of time to illustrate his commitment to a law abiding life prior to being able to avail of the spent convictions scheme.
 However, in the view of the IHRC the proposed rehabilitation periods in the 2007 Bill are too long and are inconsistent with the Council of Europe Recommendation that member states provide for an automatic period of rehabilitation after a “reasonably short period of time”. A shorter rehabilitation period would maximise the possibility of rehabilitation and reintegration into society. 

Furthermore, the proposed periods of rehabilitation are arguably disproportionate to the legitimate aims of public safety or preventing disorder or crime. The case of Cox v. Ireland is of relevance in considering the length of the rehabilitation period. As detailed above, the court held that a blanket exclusion from civil service employment for a seven-year period of all persons convicted of membership of an illegal organisation was too wide and indiscriminate.
 While the 2007 Bill does not expressly exclude a convicted person from accessing any form of employment, the requirement to disclose a criminal record for up to seven years following the conviction may greatly reduce the convicted person’s chances of securing employment. A survey conducted by the National Economic and Social Forum found that only 52% of the employers surveyed said they would consider employing ex-offenders.
 
In the United Kingdom, the Rehabilitation of Offenders Act 1974 applies the same rehabilitation period as proposed in the 2007 Bill of seven years for a custodial sentence of six months or less and five years for non-custodial sentences. The Rehabilitation of Offenders (Northern Ireland) Order 1978 extended the scheme to Northern Ireland. However, a Home Office Review of the 1974 Act recommended that shorter rehabilitation periods should apply in order for those convicted to have the best chance of breaking the circle of their offending behaviour.
 The Review recommended that the rehabilitation period should comprise the period of the sentence plus an additional buffer period. The Review concluded that the buffer period, to be added to the period of the sentence, should be one year for non-custodial sentences and two years for custodial sentences.
 A Spent Convictions Group which comprises a number of different organisations in Ireland has recommended that the rehabilitation periods proposed in the Home Office Review should be applied in Ireland.
 
The principle of proportionality is at the crux of the sentencing process in Ireland and the IHRC considers that proportionality should remain a key principle in the post-sentencing stage. As noted by the LRC, the approach recommended in the Home Office Review would place the principle of proportionality at the heart of the spent convictions scheme.
 However, the LRC was of the view that given the Children Act 2001 provides a rehabilitation period of 3 years, the conviction free period for adult offenders should be at least double the juvenile requirement.
 In the view of the IHRC and to provide consistency in approach, consideration could be given to amending the Children Act 2001 also to provide shorter rehabilitation periods, proportionate to the sentence imposed.
Recommendation
The IHRC recommends that in line with the principle of proportionality and to maximise the possibility of rehabilitation of convicted persons, the proposed legislation should provide shorter periods of rehabilitation, proportionate to the sentence imposed. In addition, consideration should be given to amending the Children Act 2001 accordingly.  
2.  Sentencing Threshold
The 2007 Bill provides that a criminal conviction, which involves the imposition of a sentence for a term exceeding six months, will be excluded from the spent convictions scheme.
 While this provision is in line with the LRC recommendation and a similar sentence threshold is applied in a number of other jurisdictions,
 there is evidence to suggest that the proposed sentencing threshold should be increased. At the outset, it is noteworthy that sentences of all length are included in the spent convictions scheme established under the Children Act 2001.
The sentencing threshold in the United Kingdom, under the Rehabilitation of Offenders Act 1974, is 30 months. Therefore a person who receives a prison sentence of up to 30 months (or two and a half years) is eligible for the spent convictions scheme. The Home Office Review of the 1974 Act in 2002 recommended that the cut-off point of a 30 month custodial sentence should be removed so that the scheme applies to all ex-offenders who have served their sentence. In making this recommendation the Review noted the successful rehabilitation work undertaken by the Prison and Probation Services with long term prisoners, the relatively low reconviction rates for this category of offenders and the significant impact their inclusion in the spent convictions scheme would have on their employability.
 
In the view of the IHRC, consideration should be given to increasing the sentencing threshold in the 2007 Bill. A more inclusive scheme could significantly aid the rehabilitation and reintegration of a broader range of offenders. Of course, the measures taken to seek the rehabilitation and reintegration of convicted persons must be balanced against the broader societal interests of public safety and the prevention of disorder and crime. However, in the view of the IHRC there are sufficient safeguards in place in the 2007 Bill to justify an increased sentencing threshold. These safeguards include: a period of rehabilitation prior to the possibility of non-disclosure;
 a requirement to disclose in all circumstances if the person seeks a position in certain categories of employment, including employment involving the care, supervision or teaching of vulnerable persons including children;
 and a requirement to disclose in criminal proceedings and other identified court proceedings, such as those relating to adoption.
 
In Western Australia, the Spent Convictions Act 1988 applies to all convictions, irrespective of the length of sentence, except for a sentence of life imprisonment which can never be expunged. A serious offence, which is defined as imprisonment for more than one year or a fine of AUS$15,000 or more, can only become spent on application to a District Court judge. In making an order the judge will have regard to, inter alia, the length and kind of sentence imposed, whether the conviction prevents the applicant from engaging in a particular profession, the nature and seriousness of the offence and whether there is any public interest to be served in making the order.
 
In the view of the IHRC, if the sentencing threshold in the proposed legislation was extended, consideration could be given to providing for an application based system for persons convicted of more serious offences. The IHRC considers that this approach would be a more appropriate and proportionate response to persons convicted of serious offences rather than a blanket exclusion on all convictions involving the imposition of a sentence exceeding 6 months. 
Recommendation
The IHRC recommends that in order to aid the rehabilitation of a broader range of offenders consideration is given to extending the six month sentencing threshold in the 2007 Bill. If the sentencing threshold is extended, consideration could be given to establishing an application based system for serious offences that come within the revised sentencing threshold, whereby persons convicted of a serious offence would have to apply to a District Court judge to have their sentences considered spent. 

3.  Excluded Employment
A person who seeks employment in a profession that is categorised in the Bill as “excluded employment” will be required to disclose their previous convictions even though, under the provisions of the 2007 Bill, they would otherwise have been considered spent. Section 5(2) of the 2007 Bill lists the categories of “excluded employment”.

As detailed above, it has been established in the Supreme Court and the ECtHR that in certain circumstances the State may legitimately exclude offenders from specified areas of employment.
 However, any measures taken must have regard to the constitutional rights of the citizen and must be proportionate to the legitimate objective pursued.
 In addition, the State is required to treat differently persons whose situations are significantly different.

At the outset, it is important to note that section 5 of the 2007 Bill does not expressly exclude a convicted person from certain professions. Rather it requires a person to disclose any conviction, including a spent conviction, if they seek employment in one or more of the listed categories of “excluded employment”. This places the discretion in the hands of the employer to make an informed decision as to the suitability of the candidate for the available position. In essence, however, it may present the employer with the opportunity to discriminate against a convicted person, regardless of whether there is a reasonable and objective justification for such discrimination. It should be noted that the Employment Equality Act 1998 does not currently extend to prohibiting discrimination on the grounds of a criminal conviction. 
The mandatory requirement to disclose a criminal record to a prospective employer may amount to an interference with the right to private life under Article 8 of the ECHR, and for such interference to be justified, it should be in pursuit of a legitimate aim such as the protection of national security, public safety or the prevention of disorder or crime. Moreover, the interference should be proportionate to the legitimate aim sought to be achieved. 
It is broadly recognised that persons may be excluded from specified employments in the interests of protecting vulnerable members of society and in the interests of state security. The IHRC accepts that there are many positions in the civil service and public sector and positions involving the provision of health care, which may involve unsupervised access to children and vulnerable persons and access to sensitive issues of national security. Equally, however, there are many positions in these sectors which do not involve such access. In addition, there are situations where a previous conviction will have no relevance to the particular position sought. In these latter situations it is unclear whether and how it is in pursuit of a legitimate aim to require a convicted person to disclose a conviction in all circumstances. It is also unclear as to why seeking employment as a traffic warden should in all circumstances require disclosure of previous convictions.
 A blanket requirement to disclose previous convictions in these circumstances does not appear to be in pursuit of a legitimate aim and may not be proportionate. The IHRC considers that section 5(2) requires re-drafting to narrow the categories of employment excluded to those which have a legitimate reason to be excluded and which equally reflect the obligation on the State to treat differently persons whose situations are significantly different.
 
Finally, in the view of the IHRC, in order to effectively support the proposed legislation it is necessary to extend the grounds of discrimination in the Employment Equality Act 1998 to include discrimination on the basis of a criminal conviction.
 This would safeguard against unfair discrimination in circumstances where a convicted person is required to disclose a previous offence.

Recommendations
The IHRC recommends that section 5(2) is reconsidered to ensure that the only categories of employment excluded from the legislative provisions are excluded for legitimate reasons on grounds which include the protection of national security or public safety, the prevention of disorder or crime and the protection of the health or rights and freedoms of others.
The IHRC reiterates the recommendation it made in 2005 that the grounds of discrimination in the Employment Equality Act 1998 should be extended to include discrimination on the basis of a criminal conviction.
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