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Chairman, Ladies and Gentlemen,
I am delighted to have been invited to speak to this conference on behalf of the European Commission.  I would like to thank the Human Rights Commission, Amnesty International and the National Consultative Committee on Racism and Interculturalism for taking this initiative to examine the legal frameworks in place in the Irish, European and international context to promote equality and to combat racism.  

I would like to provide you with some information about what the European Union is doing to promote equality and combat discrimination on the grounds of racial or ethnic origin and highlight the measures taken to combat racism and xenophobia.
I will start off with a brief history European Union action to combat racism and the quantum leap in this area with the adoption of the Amsterdam Treaty and new powers it conferred. I will then outline the key features of the directive on racial discrimination and the Commission's proposal for a framework decision on combating racism and xenophobia as well as EU support for practical action. Finally, I will conclude with an indication of prospects for further action and the development of a new agenda in this area at the European level.

History

The European Union is founded on the principles of liberty, democracy, respect for human rights and fundamental freedoms and the rule of law. Since 1977, the European institutions have affirmed their determination to defend human rights and basic freedoms and have condemned all forms of intolerance, racism and xenophobia. 
The first major step to combating racism at the EU level took place in 1996 when it was decided to proclaim 1997 as the European Year against Racism. A wide range of events took place throughout 1997 which raised awareness of the need to fight racism and which increased the momentum for legislative action at the EU.  1997 also was the year in which the Council agreed to establish a European Monitoring Centre on Racism and Xenophobia in Vienna. The Centre's main objective is to provide the EU and its Member States with objective, reliable and comparable information on racism and xenophobia in Europe.  
So the pressure was building up for action to combat racial discrimination. The adoption of the Amsterdam Treaty in 1997,  finally provided a legal basis for the EU to act. This basis – Article 13 of the Treaty gives the Community powers to take action to deal with discrimination on grounds of sex, racial or ethnic origin, religion or belief, age, disability and sexual orientation.  

The adoption of Article 13 reflected a growing recognition of the need to develop a coherent and concerted approach at EU level towards the fight against discrimination.  It has radically changed the way the EU looks at questions of equality and anti-discrimination.

Racial Equality Directive
The European Commission came forward very quickly with proposals to put into effect the new powers set out in Article 13.  This led to the unanimous adoption by the Council in record time one year later of two pieces of legislation: Racial Equality Directive and the Employment Equality Directive and a Decision establishing a Community action programme to combat discrimination.  The motivation or basic principle underlying the directives is quite simple: people, whatever their personal characteristics, are entitled to be treated equally and fairly.  This applies, for example when they apply for jobs, seek promotion or housing etc. This is a fundamental right which must be respected in order to maintain equality of opportunity. 

A key catalyst for such swift action at EU level and in particular the adoption of the Racial Equality Directive was the political developments in Austria at this time. The inclusion of Mr Haider's Freedom Party in the Austrian government and the negative reaction of other Member States to this, created the right political climate for the Council to proceed quickly with the adoption of the new laws. 
The Racial Equality Directive - bans direct and indirect discrimination, as well as harassment and instructions to discriminate, on grounds of racial or ethnic origin. It applies to everybody in the EU – including third county nationals and stateless people as well as nationals of the Member States. It covers employment, training, education, social security, social protection, healthcare, and access to goods and services including housing.  It lays down a set of principles on equal treatment aimed at providing legal certainty for people about the common level of protection from discrimination they can expect. 
Member States were required to incorporate these principles and definitions into national law by July 2003.  For three or four Member States (including Ireland) only a few elements in the Directives were   new, but for others with little or no legislation other than the criminal law in this area, this represented a major step forward. Member States are of course free to introduce or maintain legislation which goes beyond the requirements of the directives.
A key feature of the directive is the requirement on Member States to designate a body for the promotion of equal treatment (such as the Equality Authority in Ireland).  The role of such bodies must include providing independent assistance to victims of discrimination, conducting independent surveys, and publishing independent reports and making recommendations. This is seen as crucial to giving practical effect to the fight against racism and to provide a strong voice to speak out and take action against racism. The obligation to create a body for the promotion of equal treatment was a radical one, never before contained in an EU Directive.
The directive also breaks the mould of EU law in the social field in other ways. First it goes beyond the field of employment to deal with discrimination in other areas of everyday life such as education, access to and supply of goods and services, including housing. The Commission argued that there was clear evidence of discrimination outside of the employment field on the grounds of racial or ethnic origin and that in order to address the problem in a comprehensive manner there would be no logic to limiting the scope to employment. 
Second, although many of the concepts used in the directive have been directly inspired by Community law in the gender equality field, in a number of significant ways it goes beyond the precedents set by sex discrimination legislation. For example, the definition of indirect discrimination differs significantly from the directive on sharing the burden of proof in sex discrimination cases (97/80/EC) it is drafted in such a way that it allows but does not oblige, Member States to require the presentation of statistical data to demonstrate a disproportionate impact on different groups. This is in recognition of the fact that although all Member States to some extent collect statistical information broken down by gender, only a small minority record ethnic data and in some it is even illegal to record the ethnic origin of individuals. The net result of this is that Member States are likely to apply different tests of indirect discrimination depending on their national traditions.

Another innovative aspect of the directive is that for the first time harassment was deemed to be a form of discrimination not only in the traditional situation of the workplace but also in all the other fields falling within the scope of the directive. 

The provisions concerning the sharing of the Burden of Proof are the same as those in the directive concerning sex discrimination cases (97/80/EC). The novelty here is that the directive on racial discrimination provides for areas outside the labour market. So, for example, the provider of a good or service will have to prove that a refusal to provide it (or an agreement to provide it on disadvantageous terms – in financial services for example) was based on grounds unrelated to a person's racial or ethnic origin.

Finally, it is in enforcement that the directive has some of its strongest provisions. A declaration of the principle of equal treatment has little value in itself, unless it can be enforced effectively. The foundation for enforcement is the obligation for Member States to provide judicial and/or administrative procedures for individuals to enforce their rights (Art. 7), and to provide effective and dissuasive sanctions which may include compensation (Art. 15). These are flexible provisions allowing states to use the criminal law or civil law, or even not to use their national courts at all, as long as the method chosen provides an effective means of redress. 
These basic enforcement provisions are reinforced, amongst other things, by the provision that national law must allow interested associations or organisations to intervene in support of a complaint made by an individual, subject to the individual's approval (Article 7(2)).  This is recognition of the fact that in many cases, the alleged discriminator, such as an employer or a housing authority holds all the cards. This provision will allow for example, anti-racist groups to provide their expertise and financial resources to the assistance of an individual.  
To sum up, the racial equality directive, broke important new ground in a variety of ways: wide scope, adaptation of key concepts to cater for the grounds of race or ethnic origin and remedies and enforcement including the establishment of equality bodies. It represents a step change in the way the EU deals with and protects fundamental rights and it will be interesting to monitor how these innovative provisions will be interpreted by the courts. 
So when it comes to discrimination on the grounds of race or ethnic origin, we now have minimum standards Europe-wide and a legal framework which is one of the most advanced in the world. 
The deadlines for putting these this piece of Community legislation into national law has now passed (July 2003).  It is worrying that despite having had three years to transpose the directive, many Member States (including Ireland which had only a small, though important, number of adjustments to make to national legislation) have failed to meet the deadlines.  The situation is not much better for the 10 accession countries due to join the EU on 1 May.

The draft Irish legislation has been somewhat delayed but we welcome the fact that it is now progressing through the Oireachtas. Ireland, of course, is one of the few Member States to already have extensive laws, structures and mechanisms in place to tackle discrimination. However taking on board the two Article 13 Directives will require a number of key definitions will to be strengthened and clarified, including, indirect discrimination and harassment. It will also require the self-employed to be brought within the general provisions of equality legislation as well as providing for NGO's and other to bring claims on behalf of complainants.
These changes should reinforce and bring greater clarity to Ireland's equality legislation. We hope to see the adoption of this legislation in the next month or so. Of course, as with all Member States, once the legislation is adopted, the Commission will then closely examine the legislation to check whether it fully conforms to the provisions of the Directives. Where there are problems, the Commission can and is taking legal action against the Member State in question.      
Framework Decision to combat Racism and Xenophobia
Let me turn now to criminal law measures. Adequate criminal law measures are an important tool to combat racism and xenophobia. Apart from their punitive aspect, they have a significant dissuasive force. At EU level, a 1996 joint action ensures effective legal cooperation between Member States to prevent racists from taking advantage of different legal frameworks in different countries. This was followed in 2001, by a Commission proposal for a framework decision on combating racism and xenophobia. This aims to establish an EU-wide approximation of penal laws on racist and xenophobic offences and to facilitate judicial cooperation between Member States. Regrettably, for a variety of reasons, this proposal remains blocked at the Council of Ministers (the last discussion on this instrument at ministerial level took place in February 2003). 
In its general approach against crime, the EU attaches special attention to the protection of and assistance to victims of crime, including racial crime. In October 2002, the Commission has proposed a directive on compensation to crime victims which obliges Member States to award compensation to victims of international crime, including racist offences committed on their territory. This proposal is also awaiting a decision from the Council of Ministers.

Practical Action 
We know though, that there are many areas of discrimination that cannot be tackled by law.  Practical action is needed to reach out to people and to help change the underlying prejudices that fuel racist attitudes and behaviour.

Education plays a fundamental role in this. The EU's education, training and youth programmes aim to promote intercultural learning and tolerance by combating prejudices and stereotypes.  The EU also provides financial support for a range of initiatives bringing together local and regional authorities, civil society, trade unions, employers, the media and academics to develop knowledge on how to combat racism.
Indeed, under the Community Action Programme to combat discrimination, we have launched a 5 year information campaign with the slogan "For Diversity – Against Discrimination". The aim is to raise awareness of the new legislation and to spread the wider message of the benefits of diversity for businesses and for society as a whole.
Future developments: Green Paper
European legislation has significantly raised the level of protection against racial discrimination across the EU and has contributed to the development of standards in other international fora such as the Council of Europe and the United Nations.  It has acted as a catalyst for the development of a more coherent, rights-based approach to equality and non-discrimination. Support from the EU has also helped to raise awareness and to reinforce the capacity of public authorities and civil society to take action against discrimination.  

However, further efforts will be needed to ensure that the principle of non-discrimination is implemented effectively across the EU. Racial discrimination continues to be a daily reality for many people who live and work in the EU. In addition, new challenges have emerged since the adoption of then Racial Equality Directive. For example, the enlargement of the Union will bring a new dimension to the issue given the scale and degree of discrimination against the Roma population.

With this in mind, the European Commission considers that the time is right to take stock of what has been achieved over the past years to combat discrimination, to examine new challenges that have emerged in recent years, including those linked to enlargement, with a view to developing a new agenda for future policy development in the field. So we will launch a major public consultation exercise this coming April to help shape the EU's future equal treatment and anti-discrimination agenda.  This will be done by way of a Green Paper which will solicit responses from interested parties.  We also intend to have an on-line questionnaire to facilitate reactions from a wider section of the population than that which usually has the capacity to provide input into Community policy. We intend to ask questions such as: 

Has European anti-discrimination legislation made a real difference to people's lives?  Is it being properly implemented and enforced?  Do people know their rights?  Do we need more European legislation?  What other measures can the EU develop?

I'm sure that many of you at this conference have views on these issues and I encourage you to participate in this consultation exercise.

Conclusion
Ladies and Gentlemen:

We have come a long way in a short space of time regarding EU policy to fight racism and combat discrimination. But there is still a long way to go to ensure that the legislation is effectively applied across the enlarged Europe and that it does not become a dead letter.
I am sure that your discussions today will mark an important step forward as in the fight against racism and the promotion of equality. 

Thank you
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