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Introduction

This paper provides an overview of what we have learnt in England and Wales about tackling racist violence.  It does not go into great depth about the law.  Rather, it attempts to examine what works - or at least seems to work - and what doesn't.

To assist me in this task I pose you this question:     

Is it enough to have the right legislation in place?  

To help answer this question I will look at our experience in England and Wales, and I will argue that:

1. First, an effective response to racist violence must be based on recognition of the problem.    Too often we hear that "there isn't a problem here".  Well how do you know there isn't a problem?   Have you asked ethnic minority communities?  Is there any baseline information to establish whether the problem's getting better or worse?

2.  Second, you need to put in place an effective infrastructure to respond to racist violence and to support its victims.     This includes having the right legal powers in place.  It also includes taking steps to encourage fuller reporting and recognition of incidents;

3. Third, legal sanctions must be used effectively.      How many racist offences result in prosecution?   How often is the racist motivation recognised and charged as such?    

Now, I started with the question: - Is it enough to have the right legislation in place?

To illustrate my answer, I am going to look at how our response to racist violence in England and Wales has changed over the last 20 or so years.  I will then move on to consider what works and what remains to be done.

Policy makers were slow to recognise the scale of the racist violence and harassment, and there was little official recognition until a Home Office research study of 1981.  This estimated that people of Afro-Caribbean origin were 36 times more likely, and people of Asian origin 50 times more likely to be the victims of racially motivated attacks than white people.   

But the nature and extent of the problem was still little understood.   A 1987 Crime Survey conducted in the London Borough of Newham found that 25 per cent of ethnic minority respondents had experienced some form of racial abuse during the previous 12 month period, and that only one in 20 incidents were reported to the police.  If Newham is representative of other areas, then we can only guess at how such a massive rate of under reporting would affect police statistics nationwide.  

In 1990 the police in England and Wales recorded 6,459 racist incidents.  This figure doubled to 13,878 in 1997/8, and doubled again to 23,040 in 1998/9 and 47,814 in 1999/2000.   However, the British Crime Survey, which provides an alternative qualitative data source, estimated that there were 390,000 racially motivated incidents in England and Wales in 1995, which fell to 280,000 in 1999.   This is good news.  The number of racist incidents would appear to be falling whilst the rate of police recording has increased.    We await data from the BCS for 2002, to confirm whether this trend is ongoing.
But there is no room for complacency.        Even if the apparent downward trend continues at the same rate the evident extent of the problem remains shocking and unacceptable.   It roughly equates to 770 racist incidents a day.  Let us be clear, racist incidents, whether they be in the form of violence or harassment, wreck lives and destroy communities.  Think of the impact of racial abuse on a child in the playground, it may be immeasurable.  Members of our community should not have their lives blighted by fear.    

But racial violence and harassment is a reality for a great many.   This became all too vivid following the killing of Stephen Lawrence, on 22 April 1993, which now represents a watershed in race relations.     However, it received little more public attention than the other approximately ten to twelve racist murders each year until the establishment of the Stephen Lawrence Inquiry under Lord Macpherson in 1997.  We heard Imran Khan talk about this Inquiry earlier today.

So just to recap, the Stephen Lawrence Inquiry Report (1999) found the Metropolitan Police Service to be institutionally racist.  The report also highlighted the failure of the police to acknowledge the racial motivation of the offence and the lack of support and respect accorded to Stephen Lawrence’s parents.

This failure to acknowledge the racial motivation behind the offence is one of several key stumbling blocks to the prosecution of racially motivated crime.    Now, before I cover these stumbling blocks it might be useful to give you a quick summary of the powers that we have for combating racist crime.  

The bulk of our legal powers were introduced by the 1986 Public Order Act and the 1998 Crime and Disorder Act.  

The Public Order Act 1986 introduced an offence of incitement to racial hatred.    This is committed when a person says or does something that is threatening, abusive or insulting and by so doing, intends or is likely to stir up racial hatred.     This can include such things as making a speech, displaying a racist poster, publishing written material, performing a play or broadcasting something in the media, or possessing racially inflammatory material intent or likely to stir up racial hatred.   

Cases of incitement to racial hatred have a high legal threshold, which means that few cases result in a successful conviction.   This is partly because few cases are taken forward.  It is also because many of those people who would seek to incite racial hatred, know the legislation well and are able to spin their vile message within the parameters of the law.  The important point to note here is that new legal powers must be underpinned by sufficient care and attention.  Are the provisions going to effectively address the problem?

Nevertheless, the use of these powers can send out an important message. Indeed, in January last, the Commission referred remarks made by a BBC presenter about the Arab community to the Crown Prosecution Service to consider whether or not they constituted incitement to racial hatred.   The presenter no longer works for the BBC.      

Similarly, last autumn, we publicly asked the Crown Prosecution Service to decide whether the burning of an effigy of a Gypsy caravan by a bonfire society in Sussex might constitute an offence under the Public Order Act.    We await the outcome of this case.

The Crime and Disorder Act of 1998 introduced new provisions to deal with racial harassment and violence.  It created offences of:

· Racially aggravated wounding, assault (actual bodily harm), common assault.

· Racially aggravated fear or provocation of violence, intentional harassment, alarm or distress; and,

· Racially aggravated harassment and stalking.

A racially aggravated crime exists where it can be shown that it was motivated either wholly or partly by racism or, if it can be shown that even though the motivation for the attack was not racist, that racist hostility was demonstrated during the course of the offence or immediately before or after it.  Conviction of a racially aggravated crime carries an increased tariff where both the underlying offence and the aggravation are proven.

Two important judgements on racially aggravated offences are:

DPP v Woods (2002), in which it was held that even where the primary reason for the offence  - in this case racially abusive language to a nightclub doorman after being refused entrance - was other than racially motivated, the use of racist abuse during the basic offence satisfied the test for racial aggravation.

In DPP v McFarlane (2002), it was held that once the basic offence was proved - in this case a public order offence -  and that the racist language used was hostile or threatening to the victim, it made no difference that the defendant might have an additional reason for using the language.

But all of these provisions cover only racist offences, and they do little for religiously motivated crime.     Consequently we supported the amendments to the Crime and Disorder Act by the Anti-Terrorism, Crime and Security Act 2001, which made provision for religiously aggravated offences.  

These came about post-September 11th in recognition of the danger that might be posed by Islamophobic incidents.  Prior to this there was little legislative provision covering religiously motivated incidents, with the exception of Jews and Sikhs who are recognised under the RRA 1976 as racial groups.    

Despite CRE efforts, and the efforts of many other parties, provisions to cover incitement to religious hatred were dropped from the Anti-Terrorism, Crime and Security Act.    This followed accusations that freedom of speech would be curbed and films, like for example, The Life of Brian by Monty Python would be banned.

In England and Wales we also have a host of other powers.  These include: 

· The Anti-Social Behaviour Act 2004, which amends a range of powers to curb anti-social, low level crime and disorder;

· There is also the Football (Offences and Disorder) Act 1999, which amends an existing offence of racist chanting at a football match.   

However, these powers are rarely used and this raises the significant problem of under-enforcement.   As I suggested earlier, we estimate that there were 280,000 incidents with a racist element in 1999.  Whilst in the same year the police recorded just 47,814 incidents, of which less than 5,000 resulted in a prosecution, successful or otherwise.  This means that less than two per cent of incidents result in prosecution for a racially aggravated offence.    This is sometimes referred to as the 'attrition process'.

There are three main reasons for this.          

1. Firstly, the majority of incidents go unreported to the police.    Low levels of confidence, particularly among ethnic minority victims, is often attributed as a cause of poor reporting.      Again, this is why it's important to have qualitative data, the British Crime Survey for 2000 estimated that just 40 per cent of ethnic minority victims of racist incidents and 61 per cent of white victims, reported incidents to the police.     An increase in official statistics can therefore be a good thing.

This is an improvement on recent years, which may be due to the growth of third party reporting centres. That is, places where victims can report incidents without having to go to the police.  The benefit of these centres is that they may be able to offer support to the victim.  The downside is that very few exist in rural areas where the risk of victimisation can be greatest.

2. The second major problem is that many racist offences go unrecognised by the police. This happened in the case of Stephen Lawrence and hindered the murder investigation undertaken by the police.    Consequently, the Lawrence Inquiry Report (1999) introduced a new definition of a racist incident as -  ‘any incident, which is perceived to be racist by the victim, or any other person’ (Macpherson 1999: Ch 47, para 1).   

The intention is that all racist incidents are recorded and receive some form of investigation.  The evidence is that more and more cases are being identified and recorded by the police.  This is in part due to the resources that the police have dedicated to community and race relations training.   Increased awareness of race issues helps officers to collect the right kind of evidence.  It is also down to the prioritisation of hate crime within many forces' strategic plans [known as 'policing plans'].

3. A third significant area of 'attrition' relates to decisions to prosecute taken by the Crown Prosecution Service.    In some cases poor knowledge of the legislation may have led to cases not being recognised or prosecuted without the sufficient evidence.    In other cases the racial aggravation would be plea-bargained away with the defence council to secure a lesser conviction.    This proved very unpopular with victims, who - if nothing else - wanted the racial motivation to be recognised and responded to.    

Following extensive consultation with ethnic minority communities, the Crown Prosecution Service has now (in 2003) produced a new Code of Practice for the prosecution of racist and religious crime. This represents a new commitment to transparency and accountability by putting on record the standards that Crown Prosecutors must achieve.  Hopefully this will lead to a greater proportion of cases reaching a successful prosecution.    

So the picture in England and Wales is largely one of improvement.     

We now have the data, from several sources, and this tells us that the overall number of racist incidents is in decline.   Added to this there is evidence [BCS] that ethnic minority communities are more likely to report incidents and that the police are more likely to record them.

We now also have the legal powers to combat racist violence.  And, leaving aside the problematic provisions covering incitement to racial hatred, we are seeing year on year improvements in the way that racially aggravated offences are being prosecuted.

This sends out clear messages to would be perpetrators and has symbolic value for the victims.    But is it enough?   Can it ever be enough?         The answer has to be no…   

There is always more that we can do.      I am aware of cases where, even though successful prosecutions have been brought, the racist harassment and violence have continued.    

So what works?     In England and Wales we have seen some very effective multi-agency working.       This does not end with the investigation and prosecution of an offence.     This is far from the end.   An effective response will be based on a thorough risk assessment.  What is the chance of repeat harassment?  If the victim or perpetrator is living in council property might re-housing be a solution?    Are there effective initiatives to challenge the offender’s racist behaviour?     Can we be proactive and prevent future incidents?  

We also need to ask ourselves if we are responding to the needs of all communities  - what, for example, are the experiences of Gypsies and Travellers?      Are asylum seekers at greater risk of victimisation?  The answers are that we simply don't know.      We don't have the data and can't ascertain whether things are getting better or worse for these groups. 

But the situation is changing and we have a new playing field.    Nearly all public authorities in England and Wales – over 43,000 of them – now have a race equality duty to eliminate discrimination and to promote equality of opportunity and good relations between people of different racial groups.     This duty came about following a recommendation made by the Stephen Lawrence Inquiry Report (1999) to amend the 1976 Race Relations Act.    The amended Act (2000), gives the Commission new powers to drive change across the public sector.     This is our lever to ensure that public organisations deal effectively with racism, by themselves and in partnership with each other.    

I hope that it doesn’t take a tragic event like the murder of Stephen Lawrence to bring about the required level of change in your country.     
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