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Trafficking in Women and Children: The Legal Issues

Trafficking in human beings can very simply be described as a practice involving the transportation of people, without their consent, to exploit their labour.  It is a global phenomenon – usually attributed to the darker side of globalisation – that has affected virtually every country in the world, either as a country of origin, transit or destination.  Trafficking constitutes one of the most severe violations of human rights and has been aptly described as a contemporary form of slavery. 
      It is commonly acknowledged that the main victims of trafficking are women and children.  It is women and children who are most often trafficked for the purposes of sexual exploitation, though they can also end up being forced into other situations of “…forced begging, delinquency, adoption, false marriage, or as victims of trade in human organs”.
 Because of the clandestine nature of the activities in question, it is very difficult to find reliable statistics on the scale of trafficking anywhere in the world.   It has however been estimated that somewhere between 700,000 to 4 million women and children are moved across international boundaries every year.
  And with estimates running as high as $30 billion dollars a year, trafficking is ranked just behind the drugs trade and the arms industry as one of the most lucrative forms of international crime.  It is a phenomenon that seems to be on the increase rather than in decline.  

Affecting as it does the most vulnerable and deprived sectors of society – women and children – it necessarily falls within the key areas of work identified by the Commission in its strategic plan.  Our plan makes specific reference to the plight of migrant workers, vulnerable women and children, particularly as regards entry into prostitution.   My short contribution tonight is therefore aimed at highlighting some of the legal issues arising with regard to the phenomenon of trafficking in the hope of stimulating debate, which we hope can be fed into the future work of our Gender Committee in the area.

In the short amount of time available, I will attempt to cover the following:

(1) The legal definition of “trafficking”;

(2) Outline the various approaches taken at the international level to deal with the phenomenon of trafficking.  In this regard, I will focus on the standards that have been articulated by international organisations like the UN, the European Union and the Council of Europe as regards the manner in which States should treat victims of trafficking.

(3) Lastly, I will attempt to raise some of the difficulties that could be said to arise as regards Ireland’s approach to the issue of trafficking.

Legal Definitions of Trafficking

What in law then is “trafficking”?  There are a number of different definitions of trafficking at the international level – but the starting point is most properly that of the Protocol to Prevent, Suppress, and Punish Trafficking in Persons, Especially Women and Children.  This Protocol supplements the UN Convention Against Transnational Organized Crime signed in December 2000.  The Protocol is aimed at preventing and combating trafficking, with particular emphasis on the protection of women and children and the promotion and facilitation of cooperation amongst Contracting States in order to meet this objective.  The Protocol defines trafficking in persons
 as:

“…the recruitment, transportation, transfer, harbouring or receipt of persons by means of the threat or use of force or other forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of a position of vulnerability or of the giving or receiving of payments or benefits to achieve the consent of a person having control over another person for the purpose of exploitation.

Exploitation shall include, at a minimum, the exploitation of the prostitution of others or other forms of sexual exploitation, forced labour or services, slavery or practices similar to slavery, servitude or the removal of organs”.

This definition of trafficking has been welcomed on the one hand for its comprehensiveness, and criticised on the other, for its undue complexity.  At the very least, however, it places the issue of trafficking squarely on the international agenda and provides a starting point for national lawmakers in tackling the issue of trafficking. 

It is important to note that the practice of “trafficking” is distinguished in international law from the practice of “smuggling”.  The problem of “smuggling” of persons is dealt with in a separate Protocol to the Convention on Organised Crime called the Protocol Against the Smuggling of Migrants by Land, Sea and Air.  This Protocol defines “smuggling of migrants” as:

“…the procurement, in order to obtain directly or indirectly, a financial or other material benefit. Of the illegal entry of a person into a State Party of which the person is not a national or a permanent resident”.

Thus, put simply, the practice of smuggling concerns the procurement of an illegal entry into a State for financial gain.  At face value, then, it does not involve any element of exploitation, as it is presumed that the smuggled person necessarily “consents” to the practice.  Trafficking victims, on the other hand, have either never consented or, if they initially consented, that consent has been rendered meaningless by the coercive, deceptive or abusive actions of the traffickers.
However, in practice the reality is not so simple.  The practice of trafficking and smuggling are often inter-linked.  What may start out as a process of smuggling can in fact end up as one of trafficking.  A person who is smuggled willingly into a country can often be in an extremely vulnerable situation.  She may be unable to pay for the cost of the smuggling and may thus end up being exploited in exactly the same ways as a victim of trafficking.  Thus, while it is important to distinguish between smuggling and trafficking in the gathering of accurate information on the phenomenon of trafficking – the fluidity that exists between both practices must also be borne in mind.  

The next issue to be addressed is the standards that have been set out in International Law as regards tackling the phenomenon of trafficking.  In particular, what international standards have been established as regards the treatment of victims of trafficking?

The UN Convention and the Protocol on Trafficking are aimed at tackling the phenomena of trafficking and smuggling through a broad range of measures, including prosecution of traffickers and preventative measures.
  The instruments also deal with prevention of trafficking – including requirements on states to establish comprehensive policies, programmes and other measures to prevent and combat trafficking in persons.

In addition to these primarily law enforcement and preventative measures, the Protocol does include as one of its purposes that of protecting and assisting the victims of trafficking “with full respect for their human rights”.  Specifically, Article 6 of the Protocol contains obligations on states:

· In appropriate cases and to the extent possible under its domestic law…to protect as far as possible the privacy and identity of victims of trafficking, including…by making legal proceedings relating to such trafficking confidential.

· To consider implementing measures to provide for the physical, psychological and social recovery of victims of trafficking, including, in appropriate cases, in cooperation with NGOs, other relevant organizations and other elements of civil society, and in particular, the provision of:

(a) Appropriate housing;

(b) Counselling and information, in particular as regards their legal rights, in a language that the victims of trafficking in persons can understand;

(c) Medical, psychological and material assistance; and 

(d) Employment, educational and training opportunities.
 

· An obligation to endeavour to provide for the physical safety of victims of trafficking in persons while they are within the territory.

· An obligation to ensure that its domestic legal system contains measures that offer victims of trafficking the possibility of obtaining compensation for damage suffered.

European Union Measures

The European Union has also moved to introduce measures on trafficking.  The EU’s Framework Decision on Trafficking is intended to complement the work of the United Nations in this area and to “…harmonize at European level the definitions and methods for punishment of offences related to trafficking for the purpose of labour and sexual exploitation”.

The Framework Decision defines trafficking in very similar terms to the UN Protocol.
   As regards its substantive provisions, the Decision however goes on to place most of its emphasis on prosecution of traffickers again, and criminal law measures that should be implemented to combat the crime.  An obvious criticism is that it does not contain sufficient measures to protect victims of trafficking.  

However, a recent EU Directive on Short Term Residence Permits is specifically aimed at facilitating the prosecution of traffickers by assisting victims of trafficking who cooperate with national authorities in the prosecution of traffickers.  The Directive provides allows for victims of trafficking to be issued with a short-term residence permit in a State for a period of 6 months, during which states are obliged to provide them with “assistance and care”.  It obliges States to ensure that victims have suitable accommodation, emergency medical and psychological treatment and necessary support in the form of social welfare and means of subsistence.  Free legal aid, translation and interpretation services are also to be provided.  During the life of the permit, victims would also be allowed to work or to undertake training.

The Council of Europe

A less well-known organisation than that of the United Nations and the European Union is the Council of Europe.  This is the intergovernmental organisation set up after the Second World War in Europe with the aim of protecting human rights, pluralist democracy and the rule of law in Europe. Membership of the Council has greatly expanded in recent years since the fall of the Berlin Wall and it is now composed of some 45 Member States, including Ireland.  These states cooperate with each other on matters of common concern through the elaboration, amongst other things of international Conventions, which impose binding obligations on states on particular matters.  The Council is currently working towards the development of a binding Convention on Action Against Trafficking in Human Beings.  It is expected that this Convention will contain measures on the prosecution of traffickers and means of combating the role of organised crime in the area.  Unlike the UN measures and those of the EU, and most importantly for our purposes, it is also expected that this Convention will identify the issue of trafficking as a violation of human rights.  In that context, it is expected that the Convention will set out a comprehensive package of measures as regards the treatment of victims of trafficking by Contracting States.  Once adopted, therefore, this Convention is expected to adopt for the first time in international law a “human rights centred” approach to the problem of trafficking.

Ireland

As with any country, there seems to be very little publicly recorded information as to the extent of trafficking in Ireland.  During its examination of Ireland’s last periodic report on compliance with the Convention on the Elimination of All Forms of Discrimination  Against Women in 1999, the United Nations Committee on the Elimination of Discrimination Against Women (CEDAW) asked the Irish Government to provide information with respect to trafficking in women.  The government responded by stating that trafficking in women was not a major problem in Ireland.
   
There can be little doubt however at this stage from the information that is available from voluntary organisations and indeed from the Gardai that trafficking is now a significant phenomenon in Ireland.  For a number of years, the Dublin based Ruhama Women’s Project has been highlighting the rise of the practice in Ireland.  It has reported that “… more and more women are being trafficked into the country, mostly from Eastern Europe, where many have their passports taken by brothel owners and find themselves being subjected to ruthless exploitation” in circumstances where they “… are often afraid to approach the Gardaí”. 
The Gardaí are also on record as stating that many of the women working in prostitution and lap-dancing in the State are foreign nationals and that a significant number of them have been trafficked here.
  The Garda National Immigration Bureau was specifically expanded in April 2002 as a means of disrupting – in the words of the former Minister for Justice, John O’Donoghue, the “evil trade” of trafficking in all its manifestations.

A brief perusal of current law, however, would seem to suggest that a clear delineation is not being made between the phenomenon of “trafficking” and that of “smuggling”; and that the primary emphasis would seem to be on criminal prosecution, with very little emphasis being placed on protection of the victims of trafficking.

For example, the crime of “illegal trafficking” is dealt with specifically in the Illegal Immigrants (Trafficking) act of 2000.  The most significant element of the Act is the creation of an offence in section 2 of trafficking in illegal immigrants with significant penalties on conviction.  The Act also provides for a statutory framework by which persons suspected of engaging in trafficking can be dealt with under the law.  This include the conferment of powers on the Garda Síochana to enter and search places, persons and vehicles which may contain or provide evidence relating to the offence of trafficking, as well as powers of forfeiture and detention of vehicles which may have been used for the purpose.   This Act has been the basis, therefore, of a number of prosecutions in recent years of persons suspected of helping persons to enter the State illegally.

The Act does not however define the concept of “trafficking” and it certainly does not confine prosecution to transportation for the purposes of exploitation (though the latter is not ruled out).  In this regard, the Irish Refugee Council has suggested that the Act should be amended so as to ensure that domestic law conforms to the internationally accepted definition of trafficking set out in the UN Protocol.

The Child Trafficking and Pornography Act 1998, which came into force in July 1998 protects children from being trafficked from one country to another, and also makes it a serious offence to use Ireland as a transit point for this activity.

To date, there has been no specific legislative measure dealing specifically with trafficking of women for the purposes of sexual exploitation.  Recent legislation which makes it an offence for an employer to hire and illegal immigrant – the Employment Permit Act 2003​ – has been drawn on by the gardaí specifically in targeting lap-dancing clubs in particular.  In that regard, Operation Quest led to the arrest of over 100 people including employers and employees in lap-dancing clubs.

Ireland is a signatory to the UN Convention and Trafficking Protocol, and as such has evinced an intention to be bound by the terms of those instruments.  The State is also of course party to CEDAW.  It is also obliged, more particularly to implement the terms of the European Union Framework Decision on Trafficking by 1st August 2004.  

Prompted by its international and EU obligations, as well as the apparent increase in trafficking to the State, the government has committed itself to drawing up fresh legislation to deal specifically with the issue of trafficking.   In its upcoming report to CEDAW, the government has stated that “an end to trafficking is a priority”.  The Report makes specific mention of the fact that Ireland has signed the Trafficking Protocol and it is stressed in the report that that Protocol provides not only for measures to suppress trafficking, but also measures to protect the victims of trafficking.

It is understood, however, that the primary emphasis in the new law will be on the prosecution of traffickers.  In particular, it is expected that the law will contain very heavy penalties for traffickers including sentences of life imprisonment for trafficking in children and 14 to 20 years for trafficking in adults.  

But what about the equally important matter of protecting the victims of trafficking?  In this regard, it remains to be seen whether the State intends to comply with the standards set forth in the Trafficking Protocol as regards the implementation of measures to provide for the physical, psychological and social recovery of victims of trafficking, including, in appropriate cases, the provision of appropriate housing; counselling and medical care.  At present there is no-where in the State that is provided for these purposes.  Moreover, there is no means either at the moment of protecting the identity of victims or their families whenever a prosecution of a trafficker takes place – even under the current statutory framework.

The fact that that the government has deliberately exempted itself from the provisions of the EU Short Term Residence Permit is not a good sign as far as protective measures are concerned.

The Human Rights Commission has yet to work out exactly how it should progress the issue of trafficking in its work plan, which will depend in part on the feedback it receives in the course of its public consultation and dialogue with interested groups and affected parties.  However, it would certainly seem to be the case that there is a great need amongst other things for:

· Accurate information as to the extent of the phenomenon of trafficking in the State;

· Clarification in the new law of the legal definition of trafficking and smuggling;

· A thorough examination of the manner in which the protection of persons who have been the victims of trafficking can be enshrined in the law and in practice.  In that regard, we should keep a close eye on the development of the upcoming legislation being prepared by the government; as well as on the Convention on Trafficking being elaborated by the Council of Europe.

I would end my contribution this evening by adding that the Commission would be very interested in the views of anyone here present on the subject.
� In describing the phenomenon and legal provisions which deal with trafficiking, I I am grateful to Penny MacRedmond who has carried out an extensive analysis on the subject in  LL.M. Thesis: Human Trafficking in Europe: The New Slave Trade (LL.M. Thesis, U.C.D. 2003).   


� IOM Report on “Trafficking in Persons: IOM Strategies and Activities”: 11 November 2003: MC/INF/270. www.iom.org


� US State Department, Trafficking in Persons Report (2002) at 1.


� Article 3(a) of the Protocol.


� As regards prosecution, unfortunately the Conventions and Protocol link the phenomenon of trafficking exclusively to transnational organised crime.  Accordingly, they include firm obligations on States parties to implement criminal laws aimed at catching and convicting members of transnational criminal groups only who are involved in trafficking.  


� Article 6(1).


� Article 6(3).


� Article 6(5).


� Article 6(6).


� A Framework Decision, as a matter of EU law, is used as a means of harmonizing the laws and regulations of the Member States in particular areas.  Framework Decisions are binding on States as to the results that must be achieved in the particular area – though the choice of means in implementing the obligations are left to the discretion of the Member States.


� The EU provision, however – does not link the phenomenon exclusively to transnational crime.  Accordingly, the EU requires that all trafficking should be criminalized, including the trafficking of individuals by internal criminal gangs or by individuals.   





� 21st Session of CEDAW (7-25 June 1999), http://www.un.org/News/Press/docs/1999/19990621.wom1143.html


� Irish Times, 10/05/03.


� Irish Times


� Information Note on Trafficking and Smuggling, 7th December 2001, http://www.irishrefugeecouncil.ie/policy.html


� See Ireland’s Combined fourth and Fifth Report to CEDAW: http://www.un.org/womenwatch/daw/cedaw/reports.htm#i
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