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I. Introduction

The Human Rights Commission Act (2000) mandates the Irish Human Rights Commission under Section 8 (c) “[t]o consult with such national and international bodies or agencies having a knowledge or expertise in the field of human rights as it sees fit.” According to its Plan 2003-2006 the Irish Human Rights Commission wants to “engage and dialogue with all international human rights treaty bodies to which the State is obliged to submit periodic reports and, in particular, make submissions to those treaty bodies.”
 The monitoring treaty body of the UN Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW), which is called the CEDAW Committee, is one of those bodies. Ireland acceded to the Convention on 23 December 1985 with a number of reservations, some of which it subsequently withdrew on 19 December 1986 and on 24 March 2000.
 

In my speech, I will characterize the most important features of the Convention and of the three monitoring procedures currently being practiced by the Committee. I will then highlight some of the challenges posed by the Committee’s concluding comments to the Government of Ireland, which the Committee  formulated in 1999 following the discussion of Ireland’s combined second and third reports. 

II. The Convention 

CEDAW is the most important international human rights instrument for women. It is squarely placed within the general framework of human rights. Human rights are based on the dignity of the human person which needs to be respected and protected. They are, therefore, not only inalienable, but they also apply to all human beings.  No person can be excluded on any ground (principle of non-discrimination). They are universal; while different cultural traditions and practices must be acknowledged and cherished, these cannot be upheld justifying the exclusion of a person from the enjoyment of her/his human rights. Human rights are indivisible and interdependent, i.e. they cannot be placed in a hierarchy with civil and political rights being of more importance than economic, social and cultural rights. The human rights of women and of the girl-child are an inalienable, integral and indivisible part of universal human rights. 

Thirty years of work for the recognition of women’s human rights by the UN Commission on the Status of Women, which was established in 1946, found their culmination in the Convention on the Elimination of All Forms of Discrimination Against Women. The Convention was adopted by the General Assembly on 18 December 1979. It went into force as an international treaty on 3 September 1981. The monitoring Committee met for the first time in the fall of 1982. The Convention had been preceded by the Declaration on the Elimination of All Forms of Discrimination Against Women of 1967, which, however, is not legally binding and only has moral force. 

The Convention itself allows only for one monitoring procedure, i.e. the scrutiny of states parties’ reports which have to be submitted at regular intervals. On 6 October 1999, the General Assembly adopted the Optional Protocol to CEDAW, which went into force on 22 December 2000. The Optional Protocol allows for two additional monitoring procedures, i.e. the communication (complaint) and the inquiry procedure. Ireland ratified the Optional Protocol on 7 September 2000.
The Convention consists of a preamble and 30 articles. Articles 1 to 5 and article 24 are so-called framework articles which inform the remaining substantive articles 6 to 16. Articles 17 to 23 and articles 25 to 30 cover procedural issues, including the issue of reservations to the Convention. The Convention incorporates three different approaches towards achieving the goal of formal and substantive equality for women: a non-discrimination approach, a protective approach and a corrective approach. The most salient features of the framework articles of the Convention are the following:

· discrimination against women encompasses both intentional and unintentional discrimination on the basis of sex and gender;

· equality of women and men in the recognition, exercise or enjoyment of their human rights is defined as both legal and substantive equality;

· women, irrespective of their marital status, are protected against all forms of discrimination, in all areas of their  lives, including the private sphere of the family;

· state actors as well as persons, organizations and enterprises are obliged to refrain from discrimination against women and need to be prosecuted and punished if they do not do so; 

· governments are allowed to employ a broad array of legal and other appropriate means in order to eliminate discrimination against women; in doing so, however, they must act without delay;

· governments are obliged – beyond eliminating all forms of discrimination against women and in order to overcome the effects of past discriminations – to take all appropriate measures in all fields to ensure the development and advancement of women for the purpose of guaranteeing them the exercise and enjoyment of their human rights on a basis of equality with men;

· protection of women in their biological maternity function is not considered discrimination, nor is the application of temporary special measures if they are  utilized to accelerate the achievement of substantive equality of women with men in the exercise and enjoyment of their human rights.

The remaining ten non-procedural articles of the Convention spell out in detail the obligations of governments in the various areas of women’s lives, in which discrimination against women is to be eliminated and their legal and substantive equality with men is to be achieved. These include the areas of prostitution and trafficking; political and public life; nationality; education; employment; health; other areas of economic and social life; law itself; marriage and family. Given the fact that the majority of the world’s women live in rural areas, it is important to note that their situation, which often is characterized by multiple discrimination – i.e. discrimination based on sex/gender and on other grounds – is highlighted in a specific article.

The Convention is a “living” instrument. Its specific terminology, which refers to “all forms of discrimination” in the “political, economic, social, cultural and civil or any other field,”
 allows for interpretation and clarification. Article 21 of the Convention permits the Committee to formulate suggestions and general recommendations to elucidate states parties’ obligations under the various articles of Convention. This may also entail explaining a form of discrimination which is not explicitly mentioned in the Convention. Thus, the grave problem of violence against women in all its forms does not appear in the Convention, because this issue had not yet been fully grasped as a human rights violation by governments and the United Nations system in 1979.  So far, the Committee adopted 25 General Recommendations including several on violence against women as a form of discrimination. The General Recommendations of the Committee, as those of other human rights treaty bodies of the UN system, are considered “soft law.” While they are not legally binding, the Committee, nevertheless, expects states parties to accept and implement them.

In this context, it is important to clarify the relationship between the Convention and the Beijing Platform for Action, which was adopted at the Fourth World Conference on Women in 1995 by the member states of the United Nations present at the Conference. The Platform is organized according to twelve areas of concern covering various stages and areas in the life-cycle of women. It spells out in detail the steps that need to be undertaken by member states of the United Nations in order to achieve the elimination of discrimination against women. But the Platform is not a legally binding instrument either. It is, therefore, important to note, that the measures proposed in the twelve areas of concern can easily be related to the various articles of the Convention, which thus serves as a legal basis for the implementation of the Platform, if the country which pledged itself to its implementation is a state party to CEDAW.

As of April 2004, there are 177 states parties to the Convention. Thus, the Convention has almost achieved universal ratification and validity. However, apart from the fact that there are still some countries, which do not yet grant women living in their territory the protection of the Convention, another problem remains which weakens the universal validity of the norms. Article 28 allows for reservations to the Convention, but only, if they are not “incompatible with the object and purpose of the present Convention.” The number of states parties with reservations to the Convention is fairly high, and these reservations threaten the universal validity of the norms of non-discrimination against women and of their equality with men in the exercise and enjoyment of their human rights. The problem of reservations is complex. In some cases, governments want to ratify the Convention even though they do not yet fully comply with its obligations. While they foresee that it will take some time for them to do so, they are willing to move forward with legislative and policy changes. In other cases, it seems that governments – for political, religious and cultural reasons – do not have any intention of ever complying with certain articles of the Convention. Since its early sessions in the 1980’s the Committee has been concerned about the problematic effect of reservations on women’s human rights. Over the years, it has progressed in its own thinking on this issue and today considers reservations to certain articles as being against the object and purpose of the Convention. However, further clarification of the Committee’s position on this issue is needed as well as more concrete action on the part of non-reserving states parties to CEDAW to safeguard the Convention.

III. Monitoring Procedures

1. Reporting obligations

A government which ratifies the Convention accepts the obligation to respect, protect, promote and fulfill women’s rights to non-discrimination and to equality with men in the exercise and enjoyment of their human rights. It also submits itself to the scrutiny of the CEDAW Committee as regards the implementation of these obligations. 

Article 18 of the Convention mandates a reporting procedure which begins with the submission of the initial report by a respective state party one year after ratification and then every fours years or whenever the Committee so requests. Article 17 describes the Committee, the number of its members, the procedures for their election by states parties and the duration of their service. Though members of the Committee are nominated by the respective state party of which he or she is a national, they act independently from that state party once they have been elected. Usually, the 23 members come from all continents, including all UN regions, though the composition of the Committee has varied over the years and may change every two years. 

The Committee has a right to formulate and adopt its rules of procedures. It also developed guidelines as to the format and structure of states parties’ initial and periodic reports as well as for reports requested on an exceptional basis.
  It adopted a number of decisions regarding its working methods in order to regulate the process of the discussion and evaluation of states parties’ reports.
 Currently, the Committee discusses the initial report of a respective state party in several meetings at different days which allows the state party to have some time to reflect on the questions posed and come back with oral answers to them. The periodic, i.e. subsequent reports are discussed during two meetings within one day. However, a pre-session working group meets six months before the relevant session, formulates questions which the respective state party needs to answer in written form well before the session. The dialogue between Committee members and a respective state party is “constructive.” The Committee is neither a tribunal nor a court. Its Concluding Comments, in which it sums up its praise, concerns and recommendations for future action of a respective state party are not legally binding, though the Committee does expect a state party to follow up on them. There are, however, no sanctions if a respective state party does not do so. The scrutiny of states parties’ efforts at implementing the Convention has been successful over the years, because many states parties have heeded the guidance received from the Committee and have improved the legal and substantive situation of women’s human rights in their territory. 

Ideally, each state party should see the reporting obligation as an opportunity, which should outweigh the challenges that are connected with it. Serious policy planning and implementation by any state party to the Convention must be accompanied by evaluation anyway. The reporting obligation allows for just this kind of evaluation, including the collection of statistics disaggregated according to sex. To overcome the challenges that may be resulting from a lack of human and/or financial resources, a state party may also avail itself of the advisory services of the United Nations or of bilateral development co-operation. 

The Committee’s monitoring of states parties’ efforts regarding their implementation of the Convention on the basis of the reporting obligations is, however, hampered by a number of factors.  Some states parties have not been reporting at all; others have been reporting late. In addition, the Committee itself has been facing a backlog of reports from very early on due to both its lack of meeting time
 and the rapid rate of ratification of the Convention. In order to overcome some of these difficulties, the Committee allows for the combination of overdue reports. Currently, the combined fourth and fifth reports of Ireland are waiting to be discussed.
 

Non-governmental organizations – the Convention itself mentions no role for them in the reporting process –,  have acquired an important role over the years by submitting so-called alternative or “shadow” reports to the Committee and by being present during the discussion of a state party’s report. While the Committee does not take the additional information at face value, it does, nevertheless, find it helpful for a more in-depth discussion with a respective state party.

2. Obligations under the communication and inquiry procedures

The Optional Protocol opens up opportunities for two additional monitoring procedures which become relevant as soon as a state party to CEDAW also ratifies the Optional Protocol as a whole. Currently, approximately one third of the states parties to CEDAW have done so, while an additional number of states parties has signed the instrument, thus expressing their willingness for ratification.  However, as the name of the Protocol indicates, ratification is optional and, while universal ratification of the Convention is still being hoped for, there may never be universal ratification of the Protocol. In addition, states parties, when ratifying the latter, may opt out of the inquiry procedure contained therein. 

The Optional Protocol consists of a preamble and 21 articles. Under the communication procedure, a woman or a group of women, claiming to be a victim/victims of a violation of the rights set forth in the Convention may submit a communication, if her/their country ratified both CEDAW and the Optional Protocol. The communication may also be submitted on behalf of the victim(s) with her/their consent. In order to be admissible, such a communication must fulfill certain conditions, including the exhaustion of domestic remedies and the occurrence of the alleged violation after the state party’s date of ratification of the Optional Protocol. Exceptions are possible. Under the inquiry procedure, the Committee must be given reliable information on grave or systematic violations of women’s human rights in order to decide on the pursuance of such a measure. 

Under both procedures, the Committee will collect information from the respective state party under discussion and will ultimately come up with a “view” on the allegation. This view will include recommendations for remedies which the state party is expected to implement. Again, the Committee neither acts as a court nor as a tribunal, and the recommendations under both procedures do not have legally binding force. However, these recommendations do imply a “good faith obligation” for compliance and the Committee does have a mandate to follow up on a state party’s implementation or non-implementation of them.

The two monitoring procedures under the Optional Protocol of the Convention add a new dimension to the protection of women’s human rights under this human rights instrument, and they make the Convention into a more powerful tool. Each of the three monitoring procedures has a specific value of its own. The reporting procedure allows for an overall and on-going scrutiny of a state party’s efforts directed at eliminating existing legal and material discrimination against women in its territory and working towards women’s substantive equality with men in the exercise and enjoyment of their human rights. The Committee’s Concluding Comments, which ideally are formulated at regular intervals, and in particular the Committee’s recommendations contained therein, always point in a general way to those changes in law, policy and programmes which the Committee still deems necessary to be undertaken so that the goals of the Convention  will be achieved. The inquiry procedure opens opportunities for the Committee to act quickly on grave, i.e. life-threatening, violations of women’s human rights or to delve deeper into systematic or structural issues of discrimination against women. The views issued under this procedure will recommend very concrete relief and remedies for the affected women or very concrete legal or structural changes, including changes of institutions. The communication procedure permits dealing with individual human rights violations, which various actors may have directed against an individual woman or a group of women.  The Committee’s views on such alleged violations may result in very concrete legal, policy and institutional changes as well as in an increased protection of and compensation for the victim(s). Being guided in this way to remaining forms of discrimination under their jurisdictions, states parties to CEDAW should, therefore, welcome and ratify the Optional Protocol, since it creates additional opportunities for governments to understand all implications of the full compliance with the Convention.
III. Challenges and Opportunities for Ireland and the Irish Human Rights Commission

As mentioned before, Ireland discussed its combined second and third reports with the Committee at the Committee’s 21st session on 21 June 1999. By that time the Committee had adopted the practice of formulating so-called Concluding Comments directed to the state party under discussion. The Committee formulated the Concluding Comments directed to Ireland on the basis of the written and oral information received from the Government as well as from other sources. 

The general structure and format of the Committee’s Concluding Comments have changed over time and will continue to change. The Concluding Comments directed to Ireland consist firstly, of a summary of the Irish delegation’s introductory statement which highlight a number of recent developments positively affecting the situation of Irish women, including, inter alia, legal reform, establishment of a national machinery for women and various programmes for specific groups of women (poor women, elderly women, Traveller women).  Secondly, the Concluding Comments consist of the observations by the Committee. The latter are divided into three “chapters” called “positive aspects,” “factors and difficulties affecting the implementation of the Convention” and “principal areas of concern and recommendations.”
 The Committee’s Concluding Comments are easily accessible at the UN Secretariat website.
 I cannot discuss their contents in detail at this point, but I will highlight their most salient points in order to clarify some of the challenges which they contain both for the Irish Government and for the Irish Human Rights Commission.

The Committee commended as positive that Ireland steadily reviewed its reservations and, in fact, had withdrawn some of them; it welcomed inter alia a number of legal changes; the creation of a national machinery for women and the pending establishment of a statutory-based independent Human Rights Commission; the commitment to gender mainstreaming and to a plan of action regarding elderly women; the government’s efforts towards increasing the number of women in public and political positions. It recommended that the Human Rights Commission would include the Convention in its terms of reference and that the Commission itself would be made up of a balanced number of both sexes. This goal, as can be seen when looking at the mandate and the composition of the Irish Human Rights Commission, was subsequently achieved.

In its critical observations the Committee repeatedly referred to the persistence of the emphasis on the role of women as mothers and caregivers in Irish law (Constitution), policies and programmes, institutions and individual attitudes and behavior.  It saw this emphasis reflected in the under-representation of  Irish women in political and public life, in the pay gap in Irish women’s earnings as compared to men’s and in the lack of Irish political and public as well as private recognition of the shared responsibility of women and men for the tasks of care-giving to children and the elderly.  These statements do not mean that the Committee would not value Irish women’s work as mothers and caregivers and that the Committee would want to force the Irish government to eliminate women’s constitutional protection as mothers and drive them from the tasks fulfilled by them in their homes. Firstly, as explained above, the Committee cannot “force” any government to do anything, but can only kindly encourage a government to comply with the Convention. Secondly, the Convention itself, in article 5 (a) and (b),  obliges a state party, and, in this case Ireland, to take all appropriate measures to “modify the social and cultural patterns of conduct of men and women, with a view to achieving the elimination of prejudices and customary and all other practices which are based on the idea of the inferiority or the superiority of either of the sexes or on stereotyped roles for men and women” and  to ensure “a proper understanding of maternity as a social function and the recognition of the common responsibility of men and women in the upbringing and development of their children.”  On this basis as well as on the basis of other articles of the Convention, Ireland committed itself to the responsibility of opening all opportunities and life chances for women and men beyond the roles and tasks traditionally assigned to them.
 Ireland also committed itself to guarantee women and men equality in the exercise and enjoyment of their human rights in all areas of their lives, to grant maternity protection whenever needed without negative consequences for women in other areas of their lives, and to enable free choice for both sexes as regards their life plans by providing the necessary legal, policy and institutional support.

The Committee also encouraged the Irish Government to make use of temporary special measures in order to increase the number of women in public and political positions. The new General Recommendation 25 on article 4 (1),  which was adopted by the Committee in its 31st session in 2004,  further explains the nature of  and rationale for this important tool, which, in the Committee’s opinion, should be applied if  a state party wants to be seriously engaged in accelerating the achievement of women’s substantive equality with men.

In addition, the Committee was concerned about women’s health and, in particular, women’s reproductive health, an area of state policy in which, so it said, the influence of the Church was strongly felt, though Ireland was a secular state. It urged the Government, inter alia, to facilitate a national dialogue on women’s reproductive rights, including the existing abortion laws. 

It remains to be seen in Ireland’s fourth and fifth reports to what extent the Irish Government has responded to these and other concerns and recommendations which the Committee formulated in 1999. As has been mentioned before, due to its backlog of reports, the Committee unfortunately, has not yet been able to discuss these two reports so far, but will, hopefully, do so in the near future. When that time will come, the Committee will welcome all additional information available, be it information coming from UN specialized agencies as mentioned under article 22 of the Convention, be it information coming from Irish non-governmental organizations or from the Irish Human Rights Commission. Any additional information should be available for those Committee members who meet in the pre-session group approximately six months before the Government’s oral presentation as well as for the Committee as a whole. 

It is encouraging to know that a non-governmental “shadow” report of Irish civil society will be launched this week.
 It is particularly encouraging to learn about the Irish Human Rights Commission’s plans in this regard, because, to my knowledge, it will be the first time, that a National Human Rights Commission or Institute engages itself in commenting on its government’s report. Such efforts will be important both within the national and international context, in particular since these plans include addressing such decisive projects as reviewing the Irish Constitution from a gender perspective; examining the Irish Government’s method of monitoring progress; reviewing the impact of selected aspects of domestic policy and legislation of the Irish Government with regard to women who may suffer from multiple discrimination (poor women, disabled women, older women, women of racial and ethnic minorities)  as well as reviewing the impact of aspects of domestic policy and legislation to promote the human rights for these groups of women. In working on these themes the Irish Human Rights Commission will not only contribute to a better understanding of the situation of Irish women both in Ireland and in the CEDAW Committee, but it will also add through this work important insights in and perhaps tools for national and international monitoring processes of human rights standards. As mentioned before, implementing the Convention is a legal obligation of Ireland as a state party to CEDAW as is the timely submission of its reports on this implementation to the Committee. The Committee, the Irish Government, Irish women and Irish society on the whole only benefit if the discussion between the Committee and the Irish Government, which ultimately is based on the Irish Government’s reports, is additionally informed by information submitted by others. The Concluding Comments should be seen as constructive building blocks within the framework of a shared conviction that the achievement of women’s recognition, exercise and enjoyment of their human rights is an urgent goal. In concluding my remarks, I can only underline what the preamble of the Convention rightly states, i.e. that “the full and complete development of a country, the welfare of the world and the cause of peace require the maximum participation of women on equal terms with men in all fields.”

* Dr. Hanna Beate Schöpp-Schilling has been a Member of the CEDAW Committee since 1989. This speech was prepared for a public presentation of the Irish Human Rights Commission in Limerick on 22 April 2004. 


� Human Rights Commission, Promoting and Protecting Human Rights in Irish Society. A Plan for 2003-2006 (Dublin, 2003).


� Ireland currently has reservations to articles 11 (1), 13 (a), 16.1 (d) and (f) of the Convention.


� The term “gender” does not appear in the Convention. However, since “gender” refers to the socially constructed roles and tasks which are ascribed to women and men as well as to the unequal power relations between the sexes, it is covered by article 5 (a) which contains the obligation to eliminate “prejudices and customary and all other practices which are based on the idea of the inferiority or superiority of either of the sexes or on stereotyped roles for men and women.”


� My emphasis.


� The Committee requested such reports on an exceptional basis from four states parties due to grave, i.e. life-threatening violations of women’s human rights in these countries.


� The Committee constantly revises its working methods due to the pressure of its lack of working time and to members’ desire to increase the Committee’s efficiency. It is therefore advisable to check the Committee’s decisions regarding this issue on a continual basis. These decisions are contained in the Committee’s Annual Reports, which are available in print and at http://www.un.org/womenwatch/daw/cedaw


� Article 20 (1) of the Convention regulates the meeting time of the Committee by stipulating that it “shall normally meet for a period of not more than two weeks annually in order to consider the reports…” This stipulation is unique among the now seven UN human rights instruments with treaty bodies. In practice, the Committee’s meeting time currently comprises a three-week-session biannually plus meeting time for the pre-session working groups and the Standing Working Group on Communications under the Optional Protocol. An amendment of article 20 (1), in which the restriction of the meeting time was eliminated, was adopted by states parties and, subsequently, by the General Assembly in 1995. However, the necessary rate of acceptances by states parties, which amounts to two-thirds of them, has not yet been reached. Thus, the amendment has not yet entered into force. (While Ireland had not yet accepted the amendment at the time of this speech in Limerick, it did so on 27 April 2004.)


� The fourth periodic report of Ireland would have been due in late 1998 or early 1999, the fifth periodic report in late 2002 or early 2003, depending on the exact date on which the Convention entered into force for Ireland after it had acceded to it. The Irish government submitted its combined fourth and fifth reports on 10 June 2003. It is available on http://www.justice.ie


� In recent years, the Committee more or less discarded the “chapter” pointing to “factors and difficulties affecting the implementation of the Convention,” because it felt that statements under such a label could easily be misunderstood as if the Committee would condone a failure of the respective state party to implement the Convention. The notion itself is contained in article 18 (2) of the Convention,  which permits states parties’ reports to “indicate factors and difficulties affecting the degree of fulfillment of obligations under the present Convention.”  


� http://www.un.org/womenwatch/daw/cedaw/   (21st session, 1999).


� My emphasis.


� My emphasis.


� This report can be accessed at http:// www.whra-ireland.org





