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Introduction

To the many legal practitioners the bulk of whose practices revolve (at least so we suppose) around matters which removed from the excitement of fundamental rights, the European Convention on Human Rights Act 2003 (the “2003 Act”) presents those well-known travelling companions, challenge and opportunity.  

Challenges include: 

· Most basically, understanding how the 2003 Act is supposed to work in the first place;

· Coming to grips with the infusion of domestic law with a half century of substantive Convention jurisprudence with which many of us are relatively (in some cases, almost entirely) unfamiliar; 

· Analysing relationships between state and individual with “Convention-tinted glasses” to identify where it may be prudent to assess one’s approach to the performance of public functions or exercise of public powers against a Convention rights yardstick (if one is, or is advising, an organ of state) or where it may be appropriate or advantageous to run Convention rights arguments against an organ of state; 

· Grappling with problematic procedural choices where one is asserting Convention rights. 

Opportunities include: 

· Identifying novel and effective solutions to real problems for clients; 

· Refreshing our sense of vocation as advocates of clients’ rights; 

· Contributing to a renewal of rights-consciousness by encouraging state clients (or bringing home by advocacy or argument for other clients their failure) to maintain a culture of understanding of and respect for rights; 

· And for the irremediably materialist, the possibility of business arising from the need for advice on a complex and developing area of law.

A comment on the imported Convention jurisprudence

Section 4 of the 2003 Act (relating to judicial notice not only of the Convention provisions but also of declarations, decisions, advisory opinions and judgments of the European Court of Human Rights) creates a climate where the half century of jurisprudence from Strasbourg is fair game for all in the Irish courts, not just the preserve of specialists who wished to provide comparative analysis or illustration.  

Many practitioners who studied or qualified during the time when In re O’Laighleis
 prevailed and long before the Good Friday Agreement set the “domestic implementation” prospect on the road made pragmatic choices about prioritising knowledge of areas of law which would be put into day to day practice, so that the substantive law emanating from the Strasbourg court was very low in the pecking order.  How should we set about bridging any knowledge deficit, bearing in mind the realities of practice and the realistic time commitments available?  Is there an equivalent to Kelly for the ECHR?  Where can we find summaries or explanations of the key Strasbourg cases which consider the proper scope of the rights guaranteed by each relevant article of the Convention?  Whether for good or for bad, the more comfortable practitioners are that we know enough about the substance of what is described in section 4, the more confident we will be about analysing all sorts of cases (not just the obvious ones) against Convention rights and articulating arguments based on that analysis. 

Key features of the 2003 Act 

Compared to some of the legislative behemoths with which we must acquaint ourselves to be able to advise clients on their rights and obligations, the 2003 Act seems at first blush relatively harmless - only nine sections.  However, what flows from these nine sections makes the tape measure an entirely inappropriate means of assessing its significance.  

The 2003 Act creates:

(1) a new requirement in statutory interpretation (section 2), 

(2) the possibility of an action (under statute) in damages against an organ of the State under statute for injury, loss or damage as a result of a contravention by such organ of the obligation to perform its functions in a manner compatible with the State’s obligation under the Convention provisions, but only if no other remedy in damages is available (section 3(2)), and 

(3) an action or application for a declaration by the High Court (or Supreme Court) that a statutory provision or rule of law is incompatible with the State’s obligations under the Convention provisions (a “declaration of incompatibility”)(section 5(1)).  

(I do not here include the possibility of an action in the Strasbourg court, which is unaffected by the 2003 Act, but which should not be forgotten about). 

These three key features of the 2003 Act bear resemblances to legal concepts or techniques which are familiar but contain in themselves some novelties.  

We are familiar with the idea that a statute may not mean “what it says on the tin”, because of the meaning imported for certain words (or interpretation techniques required or mandated by
) Interpretation Acts; or because of an obligation to favour a construction consistent with the Constitution, or consistent with relevant EU legislation. 

The concept of an “interpretative obligation” (which also arises under section 3 of the UK’s Human Rights Act 1998) is not new to the UK courts (as here, it has arisen in the application of EU law at least since Marleasing), but there may be a difference between interpreting national law in the light of a directive whose focus may be narrow and interpreting it in the light of a Convention (or as has been the Irish experience, a Constitution) which establishes fundamental principles.  There has been interesting discussion in the UK cases as to how far the interpretative obligation can go.  This is exemplified by views expressed in the House of Lords in R –v- A 
, which concerned the meaning of section 41 of the Youth Justice and Criminal Evidence Act 1999, which prohibited the giving of evidence and cross-examination about the complainant’s sexual history except with the leave of the court, which leave could be given, inter alia, where consent was an issue and where the sexual behaviour in question was alleged to have taken place “at our about the same time as the offence…”.  

In the case in point, the sexual history spanned a period of months before the incident in issue, leave was refused to lead evidence or cross-examine the complainant about her sexual relationship with the accused and this refusal ruling was appealed as a prima facie breach of the right to a fair trial under Article 6.   

Lord Steyn considered how section 41 might be construed in order to determine its precise exclusionary impact on potentially relevant evidence.  Ordinary methods of purposive and contextual interpretation might yield ways of minimising the prima facie exorbitant breadth of the section.  However, he concluded that the section 3 interpretative obligation went very much further in that it “places a duty on the court to strive to find a possible interpretation compatible with Convention rights… it is a general principle of the interpretation of legal instruments that the text is the primary source of interpretation: other sources are subordinate to it... section 3 qualifies this general principle because it requires a court to find an interpretation compatible with Convention rights if it is possible to do so…in accordance with the will of Parliament as reflected in section 3 it will sometimes be necessary to adopt an interpretation which linguistically may appear strained.  The techniques to be used will not only involve the reading down of express language in a statute but also the implication of provisions.  A declaration of incompatibility is a measure of last resort.  It must be avoided unless it is plainly impossible to do so.  If a clear limitation on Convention rights is stated in terms, such an impossibility will arise… “

He concluded that “it is realistic to proceed on the basis that the legislature would not, if alerted to the problem, have wished to deny the right to an accused to put forward a full and complete defence by advancing truly probative material.  It is therefore possible under section 3 to read section 41… as subject to the implied provision that evidence or questioning which is required to ensure a fair trial under Article 6 of the Convention should not be treated as inadmissible… on this basis a declaration of incompatibility can be avoided.  If this approach is adopted, section 41 will have achieved a major part of its objective but its excessive reach will have been attenuated in accordance with the will of Parliament as reflected in section 3 of the 1998 Act” (emphasis added).

Lord Hope, on the other hand, said that he would “find it very difficult to accept that it was permissible under section 3… to read into section 41…  provision to the effect that evidence or questioning which was required to ensure a fair trial under Article 6 of the Convention should not be treated as inadmissible.  The rule of construction which section 3 lays down is quite unlike any previous rule of statutory interpretation… Compatibility with Convention rights is the sole guiding principle.  That is the paramount object which the rule seeks to achieve but the rule is only a rule of interpretation.  It does not entitle the judges to act as legislators… the compatibility is to be achieved only so far as this is possible.  Normally this will not be possible if the legislation contains provisions which expressly contradict the meaning which the enactment would have to be given to make it compatible… it seems to me that the entire structure of section 41 contradicts the idea that it is possible to read into it a new provision which would entitle the court to give leave whenever it was of the opinion that this was required to ensure a fair trial.  The whole point of the section… was to address the mischief which was thought to have arisen due to the width of the discretion which had previously given to the trial judge”.  

The balance in later UK cases (e.g. R-v- Lambert
) seems to favour strained interpretation over incompatibility declarations.  This balance may be different to that which will ultimately be struck in Ireland, because the Irish Superior Courts’ power to “strike down” in the case of unconstitutionality is inconsistent with the idea of parliamentary supremacy which seems to inform the UK courts’ reluctance to “take the knife” to legislation.

How attractive a proposition is the “declaration of incompatibility” ?

As the “declaration of incompatibility” under section 5, 2003 Act, does not invalidate the offending legislation, but results in an implicitly negative report to the legislature
 (together with the possibility of application to the discretion of the Government for an ex gratia payment), I suspect that practitioners seeking specific redress for wronged individuals, who are not much concerned about making a bigger point, will focus more on a combination of the interpretative obligation (which can of course be argued before, as well as in, litigation) and/or the statutory damages claim, in conjunction with or after exhausting, existing remedies.  

An additional reason why this might be so is that it is required that the Attorney General and Human Rights Commission be put on notice of “declaration of incompatibility” claims, there is both the prospect of another voice before the Court contending for the statute’s compatibility and the possibility of additional burdens if a costs order adverse to the applicant is ultimately made. (One might anticipate this risk being relatively low, but cannot go unconsidered).

Additionally, there is the safety net that the appropriate court can (due notice having been given), of its own motion, make a “declaration of incompatibility”, so the dangers flowing from (consciously or otherwise) omitting this relief on initiating proceedings are probably less significant than might otherwise be the case. 

Procedural issues about litigating the 2003 Act

One key concern which has been expressed by practitioners is how one reasonably decides which “vehicle” under the 2003 Act to use to assert a right.  While this is an issue which principally concerns those asserting a breach of a Convention right, the idea that there might be multiple proceedings arising out of the same essential complaint should also concern those who are answering the allegation of breach, most obviously because of the cost issue.   The complexity of the mechanisms does not seem to sit over comfortably with the right to an effective remedy in Article 13 of the Convention itself.  The considerations which arise are demonstrated schematically in the flowchart at appendix 1
.  

As mentioned above, court rules now require that “if any issue as to the making of a declaration of incompatibility shall arise in any proceedings, the party having carriage of the proceedings shall forthwith serve notice upon the Attorney General and the Human Rights Commission”
.  Under section 6(2) of the 2003 Act the Attorney General shall thereupon be entitled to appear in the proceedings and to become a party thereto as regards the issue of the declaration of incompatibility.  (The Human Rights Commission may anyway apply for liberty to appear as amicus curiae in human rights cases
 under section 8(h) of the Human Rights Commission Act 2000). 

Order 60A, RSC substantially replicates part of High Court Practice Direction HC 32
 which, however, also provides that in every claim for damages under section 3(2) of the 2003 Act, the plenary summons should be headed “in the matter of the European Convention on Human Rights Act 2003, section 3(2)”.   Section 3(2) provides that a person who as suffered injury, loss or damage as a result of a contravention “..may, if no other remedy in damages is available, institute proceedings to recover damages…”. 
As has been canvassed by practitioners, this seems to lead to the conclusion that the section 3(2) claim is a further set of proceedings for a litigant who has already explored exhaustively and unsuccessfully (presumably through litigation) the availability of other remedies in damages.  However, the culture of Irish practitioners is of pleading all of the alternatives in one action.  A wrong which sounds in damages may fall under one (or perhaps more than one) of a number of headings; sometimes it may not matter much in terms of outcome which of them it is.  There is very good reason for pleading all of the alternatives in one action.  Running more than one legal action arising from the same essential facts may fall under one (or more than one) of a number of headings; sometimes it may be an abuse of process, very often it is an unnecessary consumption of time and money.  In my view, there is no good reason why all of relevant Convention determinations set out in Appendix 1 should not be available in a “one stop shop”
. 

Should a person who is not certain (as, even with the best of advice he may not be) as to whether there is or is not any “other remedy in damages” seriously be required to exhaust all other potential sources of damages claims, and then embark on further full-blown plenary proceedings?   By corollary, is it possible, as it sensibly should be, to claim damages in tort or under some other appropriate legal wrong can legitimately be asserted against the relevant organ of the State and, in the alternative, damages under the 2003 Act.  

The section 3(2) damages claim may be initiated in the High Court or in the Circuit Court, though section 3(3) limits the Circuit Court’s power to award damages to the amount standing prescribed as the limit of that court’s jurisdiction in tort.   But how do practitioners now evaluate the section 3 damages claim for this purpose?
  Against what analogous tort claim is it measurable?  How relevant to this evaluation is the Strasbourg measure on damages or awards?  

The significance of judicial review as a means to a remedy 

Judicial review is an obvious mechanism for consideration where a challenge is made to the performance of a function or exercise of a power by an organ of state (whether or not loss sounding in damages is alleged from that performance).  Judicial review also seems to open up the greatest number of useful redress routes by which the Convention rights may be asserted.  

Most obviously, the applicant may directly seek the annulment of the exercise of power complained of, which may be the prime practical cause of concern.  As in proceedings of any nature, the applicant may argue the interpretative obligation.  Additionally, the applicant may argue for declarations and/or injunctions
, including declarations that the organ of State has failed to comply with the section 3 obligation.  (The applicant may either at the outset or at a later stage in the proceedings seek a declaration of incompatibility.)

Furthermore, an applicant for judicial review may seek damages
.  Why should such a claim to damages not in principle include as an alternative damages which might be awarded under the 2003 Act?  Though the issue of whether such a claim to damages could properly be determined in that context was not ultimately addressed, I agree entirely with the approach to claims to relief taken on behalf of the applicant in Sweetman –v- Director of Public Prosecutions and others
 

The nature of the orders which a court may make on judicial review may also be of assistance in meeting the Article 13 requirement.  Much note has been taken of the decision in Quinn –v- Judge O’Leary and others
 where a order of certiorari  was made removing for the purposes of being quashed the order of the Circuit Court striking out the applicant’s appeal against, and affirming, District Court orders convicting him under section 52 of the Offences Against the State Act 1939 (refusal to comply with a requirement to account for one’s movements).  The European Court of Human Rights in Quinn –v- Ireland
 later concluded that the compulsion imposed by section 52 had the effect of extinguishing the essence of the applicant’s right to silence and against self incrimination guaranteed by Article 6(1) of the Convention.  O’Caoimh J, though making clear that this was not a situation where the Circuit or District Court judge exceeded jurisdiction in respect of the conviction (and the relief was therefore not one which issued as of course or ex debito justitiae), concluded that in the circumstances of the case and in the interests of justice, relief by way of certiorari in respect of the conviction entered was appropriate. 

What was predicted and whether we can yet say it is coming to pass

About a year ago, I undertook an exercise in predicting the kinds of areas in which, or respects in which, general legal practice might be affected by the coming into effect of the 2003 Act.  For what it is worth, these were as follows: 

· Increased focus on whether appropriate considerations have been brought to bear where a “qualifiable” Convention right is qualified and on whether there has been a proper balancing exercise having regard to the proportionality principle.

· Focus on whether systems of determination and appeal/review meet Convention requirements.

· More challenges to delays in addressing Convention rights deficiencies and in the determination of legal rights.

· Challenges to common law or statutory “blanket” immunities and presumptions which may impede individual determination. 

· Focus on procedural rights in proceedings which may be “Convention criminal”.

· Extension of categories of beneficiaries of family/private life rights, or conflict with existing constitutional analysis of them. 

· Common law rules and remedies impinging on property use and enjoyment may be more vulnerable to challenge. 

· Greater possibility of intervention by human rights interest groups.

· Much domestic ECHR litigation will not actually lead to a different outcome. 

I do not propose to comment much on certain of these, on which I respectfully defer to those who have particular specialisation in them.  What particularly interests me, however is the “unexpected” areas of engagement of the Convention rights.  The experience in the UK since their 1998 Act seems perhaps a mixture of predictability and surprise.  As a flavour of the kinds of concerns the UK courts have grappled with, I though it might be useful to reproduce (Appendix 2) an annex to a recent judgment
 of Lord Steyn which summarised aspects of the kind of legislation which gave rise to cases involving use of the interpretative obligation and of the declaration of incompatibility.  

While the predicted battle zones (family law, criminal law) are areas where Convention rights have given rise to significant domestic litigation in the UK, it seemed for a time that the most significant and most commented upon piece of human rights litigation in the UK concerned a minor miscalculation in a credit agreement for a car loan: Wilson –v- First County Trust Limited
. 

A good example how Convention issues may unexpectedly develop significance is the decision of the High Court in Re Eurofood IFSC Limited and the Companies Acts
.  This case raised a jurisdictional issue relative to the winding up of a company incorporated in Ireland in respect of which a provisional liquidator had been appointed by the High Court on 27 January 2004.  Before the hearing of the winding up petition before the Irish court, an Italian “extraordinary administrator” was appointed to the same company by an Italian Ministry and a hearing held in an Italian court for the purpose of placing the company in insolvency in Italy.  The judgement largely concerned the resolution of the jurisdictional issue under EU Council Regulation 1346/2000 on cross-border insolvency proceedings.  It is, however, perhaps significant that the High Court judgment placed emphasis on the relevance of breach of Convention rights (in this instance the apparent breach of the right of creditors of the company to a fair hearing under Article 6, as they were not heard, or afforded an opportunity to be heard on the Italian application) as a proper ground for refusing recognition in one member state to a judgment previously given in another.  

The Convention is also being invoked (before the Strasbourg Court) in contesting the application of rules of security for costs
. 

Proportionality in administrative action

The relative significance of certain mainland European concepts has increased in the domestic legal sphere.  Legitimate expectation is much more widely argued than in the past.  Proportionality is another concept that may well expand its sphere of influence, particularly by reason of the 2003 Act.  

I agree thoroughly with a very prescient observation made in the Bar Review in December 2002
 as follows:  

“While the principle of proportionality has been long invoked in this jurisdiction to determine whether particular legislative provisions are unconstitutional, the proposition that the principle could be used to test the validity of an administrative act was rejected by Keane J in Radio Limerick One Limited –v- Independent Radio and Television [1997] 2 IR 291.  Nonetheless this position may require modification…”. 

Several Convention rights are “qualified” and may legitimately be limited or restricted by public authorities exercising their powers, because the individual’s rights are balanced against the general public interest.  However, any balancing must meet the Convention requirement of proportionality.  The body imposing the limitation must justify it by showing that the limitation is prescribed by law, pursues a legitimate aim, is “necessary in a democratic society” (i.e. it fulfils a pressing social need and is proportionate in responding to that need) and is not discriminatory.  
“Qualified” Convention rights must be balanced against the general public interest
 , but such balancing must meet the requirement of proportionality.  A limitation or restriction on qualified rights can only be justified if the person or body imposing the limitation or restriction can show:

· that the limitation or restriction is "prescribed by law", including (i) that the law must be adequately accessible, and (ii) that a norm cannot be regarded as "law" unless it is formulated with sufficient precision to enable individuals to regulate their conduct. 

· that the limitation or restriction pursues a "legitimate aim" (for example, one of the aims listed in Articles 8(2), 9(2), 10(2) or 11(2), which are to be interpreted narrowly).

· that the limitation or restriction is "necessary in a democratic society", i.e. that the limitation or restriction fulfils a pressing social need and that it is proportionate to the aim of responding to that need. 
· that the limitation or restriction is not discriminatory.
Of course, we are not unfamiliar with proportionality as a consideration where there is a statutory interference with a constitutional right
.  What is suggested is that this kind of analysis is no longer confined to statutory intrusion on a right but may be one which ought to be applied more widely to administrative action susceptible to judicial review.  

Among the UK judgments which seem to support this possibility is the judgment of Lord Steyn in R-v- Secretary of State for the Home Department, ex parte Daly
 that there was a “material difference” between on the one hand, the traditional Wednesbury
 ground of review (and the adaptation of that test in terms of “heightened scrutiny” in cases involving fundamental rights as formulated in R –v- Ministry of Defence, ex p Smith
) and on the other, the approach of proportionality in review where Convention rights were at stake.  (For Wednesbury, we can think instead of O’Keeffe –v- An Bord Pleanala
).

According to Lord Steyn, these criteria were “more precise and more sophisticated than the traditional grounds of review”. There is overlap between the traditional grounds of review and the proportionality approach and most cases would be decided in the same way under either approach, but “the intensity of review is somewhat greater under the proportionality approach”.   Three concrete differences were that (1) the doctrine of proportionality may require the reviewing court to assess the balance which the decision maker has struck, not merely whether it is within the range of rational or reasonable decisions; (2) the proportionality test may go further than the traditional grounds of review as it may require attention to be directed to the relative weight accorded to interests and considerations, and (3) even the “heightened scrutiny” test in Smith is not necessarily appropriate to the protection of human rights.  

The intensity of the review, Lord Steyn concluded, is guaranteed by the twin requirements that the limitation of the right was necessary in a democratic society, in the sense of meeting a pressing social need, and the question whether the interference was really proportionate to the legitimate aim being pursued.  The differences in approach between the traditional grounds of review and the proportionality approach might therefore sometimes yield different results and it was important that cases involving Convention rights be analysed in the correct way, though this did not mean that there has been a shift to merits review.

Does proportionality nonetheless perhaps require a more critical analysis of the impacts of decision making by organs of State?  What may be interesting about proportionality is that while we in Ireland have been particularly engaged on issues of fairness in the procedures leading to decisions impacting on rights are being taken, and there is a good deal of focus on establishing appropriate procedures in administrative and appeals tribunals to ensure that fair procedures are in place, proportionality may in practical terms shift greater focus to the fruits or effects of decision making.  

There may be arguments not just for “convention proofing” procedures as has been widely talked about, but also for different and maybe more rigorous critical analysis of the likely effects of decisions in terms of impacts on the rights of all those affected.

Organs of state may have to be prepared not only to justify the procedures they operate in reaching decisions or performing other functions which may impact on private rights (which is familiar territory), but also the manner in which they weigh interests which may be competing, and how they consider impacts which may appear excessive.  A useful question to ask when a function is proposed to be performed by particular means might be whether there could be alternative ways to perform that functions which could reduce any foreseeable harsh impacts on rights. 

To take a concrete example (so to speak), suppose one approaches the recent Dunsink Lane controversy from a proportionality perspective.  Two local authorities erected a concrete barrier to the entrance to a road for the laudable public purpose of preventing illegal dumping in the area.  This led to local residents having (the residents said) to make an eight mile car round trip car journey to access essential services such as shops and schools.  The decision to erect the barrier potentially involved an intrusion on the home and family rights of the relevant residents.  If the necessary public interest in preventing the illegal activity were balanced against these rights to try to achieve a proportionate solution, or one which minimised intrusion on rights, might it have been concluded that it would have been reasonable to deal with the situation by incurring the expense of establishing a manned moveable security barrier so that residents could be let in and out, or by hiring security to patrol the affected area without any barrier?

Fair procedures 

Mention of “convention proofing” procedures (i.e. reviewing them to ensure that they are sufficient not only for a constitutional justice assessment, but also a review an Article 6 assessment) leads to the question of who should sensibly be undertaking this kind of exercise.  This kind of issue arise not only in respect of the exercise of public powers by mainstream organs of state but also by bodies, including professional bodies, which exercise public powers in particular circumstances, for example in the disciplinary context, who might properly treat themselves as “occasional organs of state”.   The UK courts’ view (though dealing with “public authorities” rather than “organs of state”) on this particular point, seems likely to prevail here. In R –v- Leonard Cheshire Foundation
, the Court of Appeal considered the issue in the context of a voluntary provider of care and support services for disabled people, which ran residential care homes.   The Court of Appeal concluded that a “public authority” includes a body some of the functions of which are functions of a public nature but that a “hybrid” body is not a public authority in relation to its acts which are private in nature.  

An example of the kind of response which seems to be demanded is that by the Institute of Chartered Accountants in Ireland which, as a result of the coming into force of the 2003 Act, the Institute conducted a human rights review of its practices and procedures in relation to its disciplinary system.  This review made a number of recommendations and suggestions as to how the disciplinary system could be improved to reflect human rights jurisprudence and to ensure fair process.  These recommendations were incorporated into the Institute’s bye-laws in May 2004
.  

Sufficiency of appeal and/or review
Of course, judicial review does not revisit the merits of administrative decisions, so only aspects of the original decision are open in judicial review.  The sufficiency of the appeal or review available itself is a significant context in which the Article 6 rights have been considered in the UK: see e.g. R –v- Secretary of State for the Environment, Transport and the Regions ex parte Alconbury Developments
; Bryan –v- United Kingdom
 is particularly relevant in this context.   It is clear that this kind of argument will be invoked in appropriate Irish cases also: see NWR FM Limited –v- Broadcasting Commission of Ireland
 (where the unavailability of an appeal on the merits from the respondent which it was argued was not itself an expert body, which, it was alleged, deprived the applicant of an effective remedy contrary to the Convention, was raised unsuccessfully as a ground of review).

Protections in investigative exercises invoking privacy rights

The increasing range of and scope of powers conferred on public agencies and their “authorised officers” to monitor and enforce compliance with regulatory and general statutory compliance requirements, and to investigate and pursue non-compliance leads to comment on the need for, and effect of such powers. 

Article 8 Convention rights have been invoked in the UK against the use of compulsory investigative powers – however, these challenges have largely failed.  In Cantabrica Coach Holdings Limited v. Vehicle Inspectorate
 it was held that the power of an “authorised officer” to take away documents for the purposes of investigating whether there had been a breach of driving hours regulations was not a disproportionate intrusion into right of privacy under Article 8.  This holding was followed in respect of warrants in a competition investigation in Office of Fair Trading –v- X
 where it was held that the OFT warrants under the Competition Act 1998 to enter and search premises and exercise allied powers to take documents and ask questions did not infringe the Human Rights Act or the Convention, because there are safeguards in place to protect the rights of defendants, such as the right of the court to scrutinise the evidence relied on, which effectively dispose of any human rights concerns.  Similarly, the Convention did not prevent an officer from requiring answers to questions in the course of an investigation, though the issue would remain live as to whether evidence of the answers could properly be admitted in any subsequent trial: R-v- Hertfordshire County Council, ex parte Green Environmental Industries Ltd and another
.   Compelling the production of information for revenue purposes did not infringe Article 8 or the privilege against self-incrimination, such as to violate Article 6(1)
.  

However, and happily, compelling the production of privileged material will offend. In R -v- Special Commissioner and another, ex parte Morgan Grenfell & Co Ltd
, a Revenue officer had served a notice calling for the production of the opinions of counsel and solicitors on a tax scheme established by Morgan Grenfell.  They objected to production on grounds of relevance and on grounds of legal professional privilege.  The House of Lords ultimately determined that the documents could not be produced on common law principles. However, Lord Hoffman added: “It is of course open to Parliament, if it considers that the revenue require such powers, to enact them in unambiguous terms. But there is also the Human Rights Act 1998 to be borne in mind….. It is however the case, as I have mentioned, that the European Court of Human Rights has said that legal professional privilege is a fundamental human right which can be invaded only in exceptional circumstances
. …..If new legislation is passed, it will have to be seen whether it is limited to cases in which the interference with legal professional privilege can be shown to have a legitimate aim which is necessary in a democratic society”.
The terrain of the Convention in this kind of context was covered in a slightly unusual way on an issue relative to procedural fairness appears in Desmond –v- Moriarty (Supreme Court 20 January 2004) where the Court gave some consideration to the balancing of the applicant’s privacy and reputational rights against the Tribunal’s “inquiry freedom of speech” (in ventilating without special notice to the applicant the contents of a document already in the public domain, the Glackin report, which contained findings critical of the applicant).  Regard was had to the necessity of the kind of inquiry being conducted by the Tribunal to preserve the integrity of public life, which added weight to Tribunal’s freedom of expression within the Tribunal itself. 

System delays and resource issues

The Irish courts have traditionally been reluctant to condemn collateral negative impacts on individual rights which are found to be caused by resource deficiencies within relevant public services and the inevitable delays which arise where heavily-pressed services are feeding into administrative processes.  This is perhaps because the courts have well understood these kinds of problems from their own experience.  

As might be expected from the Strasbourg decision in Doran –v- Ireland and from the UK experience, this reluctance may well have to be put aside.  In R –v- Mental Health Review Tribunal and Secretary of State for Health, ex parte KB and others
, various patients whose Mental Health Review Tribunals to review their detention had been delayed complained.  The Court concluded that though the delays were attributable to lack of resources; the Convention obliged the government to provide such resources.  In Re D (A Child)
, it was held to be unacceptable for a trial of factual issues in a family law case to be adjourned twice when the father had not seen his daughter for more than two years.  The Lord Chancellor’s “Study Guide”
 puts it simply that “inadequacy of resources (e.g. social workers or judges) is not an excuse for excessive delay”. 

It is worth observing that ambitious new legislative codes have recently been adopted and are gradually being implemented in Ireland in two of the very areas where public service resourcing issues have led to the assertion of Convention claims in the UK.  These are the Mental Health Act, 2001 and the Children Act 2001.  It remains to be seen whether a zero tolerance approach to system delays will be adopted.  

Privacy/family and its wider impact on service provision and planning

A striking example of how Article 8 (and the importance of protection for home and family life) can be invoked with surprising results is Marcic –v- Thames Water Utilities
 in which it was held that the failure of the water authority to repair sewers, which had led to serious and repeated flooding of the claimant’s house and garden over a period of years, amounted to an infringement of the Article 8 right. The plaintiff in Marcic did not have a remedy in nuisance or breach of statutory duty and it has been suggested that people without a proprietary interest may be able to take quasi-nuisance challenges under Article 8.  Indeed this case and Hatton –v- UK
 (where it was held that the Government had a positive duty to take reasonable and appropriate measures to secure the applicants’ rights under Article 8(1) which it had failed to discharge because of the increase in the level of noise caused at local residents’ homes by aircraft using Heathrow airport at night) are raised as potentially establishing a new category of “environmental human rights”.  In Hatton one of the dissenting judges observed that “environmental rights represent a new generation of human rights” where the balance to be struck between competing rights affects not only those who are close enough to the source of the environmental problem to invoke Article 8, but also the rights of those members of the wider public affected by the problem, who must have a stake in the balancing exercise.

The significance of home life will not however avail where the objective sought to be secured for the person asserting the rights is beyond the proper scope of their rights, for example in the case of the local authority tenant who is unreasonably selective about the alternative accommodation he or she is prepared to accept: see in the UK Begum –v- Tower Hamlets
 and the High Court judgment in Dublin City Council –v- McGrath
.

Property rights

Property rights as protected by the Convention have also led to reconsideration in the UK of the continuing compatibility of certain principles and remedies affecting property and its use.  In Fuller –v- Happy Shopper Markets Limited
 Lightman J commented on the vulnerability of common law distress to human rights challenge: 'The ancient (and perhaps anachronistic) self help remedy of distress involves a serious interference with the rights of tenants under Article 8 of the Convention to respect for privacy and home and under Article 1 of the First Protocol to the peaceful enjoyment of their possessions. The human rights implications of levying distress must be in the forefront of the mind of the landlord before he takes this step and he must fully satisfy himself that taking this action is in accordance with the law.'    There are dicta in JA Pye (Oxford) Limited –v- Graham
 which question whether a strict rule of adverse possession (where the original owner is deprived of any prospect of compensation) is compatible with the Convention.

Little change? 

From what is said above, this is the prediction about which I would be least confident.  The unexpected situations in which the Convention has appeared in the domestic English cases and the evident enthusiasm of practitioners here to invoke it (which may increase as and if our confidence in our knowledge of substantive Convention law increases) may help tip the balance in surprising and unpredictable but possibly also very positive ways. 

I conclude with an elegant summary from the Lord Chancellor’s guide of what the UK 1998 Act “means”, the first two parts of which at least might be way of suggestion of what the 2003 Act might likewise mean:

“The Human Rights Act means that: 

· Convention rights and responsibilities form a common set of binding values among public bodies and the public, right across the UK

· public bodies must have human rights principles in mind when they make decisions about people’s rights

· human rights must be part of all policy making”. 

16 October 2004

APPENDIX 2

Appendix to the opinion of Lord Steyn in Ghaidan –v- Godin-Mendoza,
A. Declarations of incompatibility made under section 4 of the Human Rights Act 1998

	Case
	Relevant ECHR provision
	Provision declared incompatible

	R (H) v London North and East Region Mental Health Review Tribunal (Secretary of State for Health intervening) [2002] QB 1 
	Articles 5(1) and 5(4) 
	Mental Health Act 1983 s. 73

	International Transport Roth GmbH v Secretary of State for the Home Department [2003] QB 728 
	Article 6 and Protocol 1 article 1 
	Penalty Scheme contained in Part II of the Immigration and Asylum Act 1999

	R v McR (2002) NIQB 58 unreported except on the Northern Ireland Court Service website. 
	Article 8 
	Offences Against the Person Act 1861 s. 62

	R (Wilkinson) v Commissioners of Inland Revenue [2002] STC 347, upheld by the Court of Appeal [2003] 1 WLR 2683 
	Article 14 when read in conjunction with Protocol 1 article 1 
	Income and Corporation Taxes  1988 s. 262Act

	R (Anderson) v Secretary of State for the Home Department [2003] 1 AC 837 
	Article 6(1) 
	Crime (Sentences) Act 1997 s.29

	R (D) v Secretary of State for the Home Department [2003] 1 WLR 1315 
	Article 5(4)
	Mental Health Act 1983 s. 74

	Blood and Tarbuck v Secretary of State for Health 
Declaration by consent 
	Article 8 and/or article 8 when read with article 14 
	Human Fertilisation and Embryology Act 1990 s. 28(6)(b)

	Bellinger v Bellinger [2003] 2 AC 467 
	Article 8 and article 12 
	Matrimonial Causes Act 1973 s. 11(c)

	R (on the application of FM) v Secretary of State for Health [2003] ACD 389 
	Article 8 
	Mental Health Act 1983 ss. 26(1) and 29

	R (Uttley) v Secretary of State for the Home Department [2003] 1 WLR 2590 
	Article 7 
	Criminal Justice Act1991 ss. 33(2), 37(4)(a) and s. 39


B. Declarations of incompatibility overturned on appeal

	Case 
	ECHR provision
	Provision declared incompatible
	Overturned:
Court, Date and Reason

	R (Alconbury Developments Ltd) v Secretary of State for the Environment, Transport and the Regions [2003] 2 AC 295 
	Article 6(1)
	Ss. 77, 78, 79 and paragraphs 3 and 4 of Schedule 6 of the Town and Country Planning Act 1990; ss. 1, 3 and 23(4) of the Transport and Works Act 1992; ss. 14(3)(a), 16(5)(a), 18(3)(a), 125 and paragraphs 1, 7 and 8 of Part 1 of Schedule 1 to the Highways Act 1980; s. 2 (3) and paragraph 4 of Schedule 1 to the Acquisition of Land Act1981. 
	House of Lords 
9 May 2001

No incompatibility with Article 6(1)

	Wilson v First County Trust (No 2) [2004] 1 AC 816 
	Article 6(1) and article 1 Protocol 1 
	Consumer Credit Act 1974 s. 127(3) 
	House of Lords
10 July 2003
S.3(1) and s. 4 did not apply to causes of action accruing before the HRA 1998 came into force.

	Matthews v Ministry of Defence [2003] 1 AC 1163 
	Article 6(1) 
	Crown Proceedings Act 1947 s. 10 
	Court of Appeal 29 May 2002 ([2002] 1 WLR 2621) and upheld on appeal by the House of Lords 13 February 2003.
The claimant had no civil right to which article 6 might apply.

	R (Hooper) v Secretary of State for Work and Pensions [2003] 1WLR 2623 
	Article 14 read together with article 8 
	Social Security Contributions and Benefit  1992 ss. 36 and 37 Act
	The Court of Appeal
18 June 2003
Leave to appeal to the House of Lords granted

	A v Secretary of State for the Home Department [2004] QB 335 
	Article 5(1) 
	Anti-Terrorism, Crime and Security Act 2001 s. 23 
	The Court of Appeal 25 October 2002 
No incompatibility with the Convention.


C. Interpretations under s. 3(1) 


	Case 
	ECHR provision 
	Provision in issue 
	Interpretation adopted

	R v Offen [2001] 1 WLR 253, CA 
	Articles 3, 5, 7 
	Crime (Sentences) Act 1997 (c43), s. 2 
	The imposition of an automatic life sentence as required by s. 2 could be disproportionate if the defendant poses no risk to the public, thereby breaching articles 3 and 5. The phrase "exceptional circumstances" was to be given a less restrictive interpretation. 

	R v A (No 2) [2002] 1 AC 45 
	Article 6 
	Youth Justice and Criminal Evidence Act 1999 s. 41 
	Prior sexual contact between the complainant and the defendant could be relevant to the issue of consent. The blanket exclusion of this evidence in s. 41 was disproportionate. By applying s. 3, the test of admissibility was whether the evidential material was so relevant to the issue of consent that to exclude it would endanger the fairness of the trial under article 6. 

	Cachia v Faluyi [2001] 1 WLR 1966, CA 
	Article 6(1) 
	Fatal Accidents Act1976 s. 2(3) 
	The restriction that "not more than one action shall lie for and in respect of the same subject matter of complaint" served no legitimate purpose and was a procedural quirk. "Action" was therefore interpreted as "served process" to enable claimants, whose writs had been issued but not served, to issue a new claim.

	R v Lambert [2002] QB 1112 
	Article 6 
	Misuse of Drugs Act 1971 s. 28 
	The legal burden of proof placed on the defendant pursuant to the ordinary meaning of the phrase "if he proves" in the s. 28 defences was incompatible with article 6. Accordingly it is to be read as though it says "to give sufficient evidence".

	Goode v Martin [2002] 1 WLR 1828, CA 
	Article 6 
	Civil Procedure Rule 17.4(2) 
	To comply with article 6(1), the rule should be read as though it contains the words in italics:
"The court may allow an amendment whose effect will be to add … a new claim, but only if the new claim arises out of the same facts or substantially the same facts as are already in issue on a claim in respect of which the party applying for permission has already claimed a remedy in the proceedings."

	R v Carass [2002] 1 WLR 1714, CA 
	Article 6(2) 
	Insolvency Act 1986 s. 206 
	There is no justification for imposing a legal rather than evidential burden of proof on a defendant accused of concealing debts in anticipation of winding up a company, who raises a defence under s. 206(4). Accordingly "prove" is to be read as "adduce sufficient evidence".

	R (Van Hoogstraten) v Governor of Belmarsh Prison [2003] 1 WLR 263 
	Article 6 
	Prison Rules 1999 s. 2(1) 
	Reading the rule compatibly with s. 3 HRA, a prisoner's legal adviser, defined in s. 2(1) as "his counsel or solicitor, and includes a clerk acting on behalf of his solicitor ..." must embrace any lawyer who (a) is chosen by the prisoner, and (b) is entitled to represent the prisoner in criminal proceedings to which the prisoner is a defendant and therefore includes an Italian "avvocato" who falls within the definition of "EEC lawyer" in the European Communities (Services of Lawyers) Order 1978 (SI 1978/1910).

	Sheldrake v Director of Public Prosecutions [2003] 2 WLR 1629, DC 
	Article 6(2) 
	Road Traffic Act1988, ss. 5(1)(b) and 5(2) 
	The s. 5(2) defence to the offence of driving while under the influence of alcohol over the prescribed limit, which requires the defendant to meet the legal burden of proving that there was no likelihood of his driving the vehicle while over the limit, is to be read down as imposing only an evidential burden on the defendant.

	R (Sim) v Parole Board [2003] 2 WLR 1374 
	Article 5 
	Criminal Justice Act 1991 s. 44A(4) 
	In order to be compatible with Article 5, s. 44A(4) should be read as requiring the Parole Board to direct a recalled prisoner's release unless it is positively satisfied that the interests of the public require that his confinement should continue. 

	R (Middleton) v Her Majesty's Coroner for the Western District of Somerset [2004] 2 WLR 800 
	Article 2 
	Coroners Act 1988 s. 11(5)(b)(ii); Coroners Rules 1944, r. 36(1)(b) 
	"How" in the phrase "how, when and where the deceased came by his death" is to be read in a broad sense, to mean "by what means and in what circumstances" rather than simply "by what means".


� 	[1960] IR 93.


� 	It is observed in this context that section 6 of the Interpretation Bill 2000 (passed by the Dail in July 2003) provides that “In construing a provision of any Act or statutory instrument, a court may make allowances for any changes in the law, social conditions, technology, the meaning of words used in an Act or statutory instrument and other relevant matters, which have occurred since the date of the passing of the Act or the making of the statutory instrument, but only in so far as its text, purpose and context permit”.


� 	[2001] 3 All ER 1.


� 	[2001] 3 WLR 206.


� 	The UK declaration of incompatibility triggers a procedure which allows Parliament to fast-track amending legislation; this is not replicated in the 2003 Act and even the most trenchant observations from the bench about “bad” (but not unconstitutional) legislation does not necessarily trigger action.


� 	I am grateful to my colleague, Peter Osborne, the flowchart’s creator, for allowing me to reproduce it here. 


� 	Order 60A, rule 2, Rules of the Superior Courts as inserted by the Rules of the Superior Courts (Right of Attorney General and Human Rights Commission to Notice of Proceedings) Rules 2004 (S.I. 211 of 2004).


� 	Not just those involving issues as to declarations of incompatibility, or indeed those necessarily involving the 2003 Act, of course.


� 	25 March 2004.


� 	(This could be the Circuit Court if one were prepared to forego the issue of a declaration of incompatibility, and the option to remit would be available if the last issue were one of damages).


� 	The English approach may be discerned from Anufrijeva –v- London Borough of Southwark [2003] EWCA Civ 406.


� 	Order 84, rule 18(2), RSC.


� 	Order 84, rule 24.


� 	High Court, Murphy J, 1 April 2004. The reliefs sought are annexed to judgment.


� 	High Court, O’Caoimh J, 23 April 2004.


� 	21 December 2001.


� 	Ghaidan –v- Godin-Mendoza, 21 June 2004.


� 	[2001] EWCA Civ 633 [2003] UKHL 40 (House of Lords).


� 	High Court, Kelly J, 23 March 2004.


� 	See Superwood Holdings plc and others –v- Sun Alliance and London Assurance plc and others, Supreme Court, 15 March 2004.


� 	McKechnie, “Article 6 of the European Convention on Human Rights, Administrative Tribunals and Judicial Review” page 364, 368.


� 	including rights arising from family life (Article 8), freedom of thought and religion (Article 9), freedom of expression (Article 10) and freedom of assembly (Article 11), (as distinct from those which or absolute, or in respect of which there may be exceptional derogations).


� 	See the formulation by Costello J in Heaney –v- Ireland [1994] 3 IR 593.


� 	[2001] UKHL 26; [2001] 3 All ER 433.


� 	Associated Picture Houses Ltd –v- Wednesbury Corporation [1948] 1 KB 223.


� 	[1996] QB 517, 554E-G per Sir Thomas Bingham MR.


� 	[1993] 1 IR 39.


� 	[2002] EWCA 366, and see also the consideration of what constitutes a public authority in the judgment of the House of Lords in Aston Cantlow Parochial Church Council –v- Wallbank.


� 	ICAI website.


� 	[2001] 2 WLR 1389.


� 	(1995) 21 EHRR 342.


� 	High Court, Peart J, 23 June 2004.


� 	[2001] UKHL 60.


� 	[2003] EWCH 1042.


� 	[2000] 1 All ER 773.


� 	Lord Hutton said in R –v-  Allen [2001] UKHL 45: “there could be no substance in an argument that there is a violation of Article 6(1) if the revenue prosecuted a citizen for cheating the revenue by furnishing a standard tax return containing false information. Similarly in the present case, viewed against the background that the State, for the purpose of collecting tax, is entitled to require a citizen to inform it of his income and to enforce penalties for failure to do so, the… notice requiring information cannot constitute a violation of the right against self-incrimination. The present case is therefore clearly distinguishable from Saunders on that ground”.


� 	[2002] UKHL 21. See discussion in Hollander, “Documentary Evidence” 8th edition (2003) Chapter 25.


� 	see Foxley v United Kingdom (2001) 31 EHRR 25 p 647, para 44.


� 	[2002] EWHC 639 (Admin).


� 	[2002] 2 All ER 668. See also R (Bernard and another) –v- Enfield London Borough Council (25 October 2002) – damages for local authority’s failure to act for 20 months on an assessment that a severely disabled applicant was living in wholly unsuitable accommodation. 


� 	Study Guide to the Human Rights Act 1998, 2nd ed, para 3.63.


� 	[2002] 2 WLR 932.


� 	8 October 2001.


� 	[2003] 2 WLR 388.


� 	High Court, Carroll J, 12 March 2004.


� 	[2001] AER (D) 156.


� 	[2002] UKHL 30.
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