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Chief Justice, Colleagues, Ladies and Gentlemen.

It is a great pleasure to be here this morning at this conference organised by the Irish Human Rights Commission and the Law Society of Ireland.

The subject of this conference – ECHR Act Review and Human Rights in Committed Relationships – is of importance because of the recent ECHR Act in this jurisdiction and because of the changing nature of society and the increasing diversity of committed relationships.
We have had the benefit of the consultation paper of the Law Reform Commission on Rights and Duties of Cohabitees
.  This thorough and most informative paper addresses the changing situation in Ireland where there is an increased number of family units consisting of cohabiting couples, 77,000 in 2002
.  The Commission proposes a presumptive scheme which would impose certain legal rights and duties on cohabitees who satisfy certain criteria.  The consultation paper is provisional, final recommendations will be made in due course.  As always with publications of the Law Reform Commission, it not only makes proposals but it informs of the current law and so is an essential tool in any analysis, or debate such as we will take place today, on the issue.

The European Convention on Human Rights Act 2003 marks a new phase in the legal relationship between the Irish Constitution and the European Convention on Human Rights.  The first cases involving this new Act are proceeding, even as I speak.  They raise, and will raise, issues of great interest and of fundamental importance.  Ultimately they will come before the Court where I sit.  For this reason, as you will appreciate, I will be an attentive listener to the debate but not a participant.

I look forward to hearing of the progress to date under the ECHR Act 2003 from Donncha O’Connell, and listening to the insights of Baroness Kennedy into the UK Human Rights Act 1998, 5 years on.

The issues are current and topical and I have no doubt will raise questions, and indeed some answers, from the distinguished attendance at this conference.

However, before we turn to the detailed analysis of the subject of this conference, and the developments in the area taking place in Ireland and elsewhere, I will address a few general and personal words to the constitutional context in which these developments are taking place.

Old and Familiar Wine

In the preface to the First Edition of Kelly on The Irish Constitution
 a vintage analogy is drawn between the Constitution of 1922 and 1937, in the following words:

“ … the general characteristics of the State were substantially formed before 1937; and while all the branches of our law depend for their formal validity on the 1937 Constitution, this enactment was very largely a re-bottling of wine most of which was then quite old and of familiar vintages”. 

It was accepted that in the course of the re-bottling operation that some elements of the national legal system which formerly had been delicate and unstable – notably judicial review – were given a new security, and that the extended recitals of fundamental rights have yielded most important results.

A Stronger Brew?

Professor Kelly referred to an old, familiar wine.  Perhaps, however, it was a stronger brew?  I suggest that a stronger brew was produced.
Another line of thought


The 1922 Constitution introduced a new type of constitutional instrument to Ireland.  Hugh Kennedy, later the first Chief Justice of the Irish Free State [1924-1932] made his view clear.  In his foreword to Leo Kohn, The Constitution of the Irish Free State, he stated of Leo Kohn:

“… He was already familiar with the English Constitution and with the framework of the British Commonwealth of Nations, and he understood the origin and common source of the Constitutions of the Dominions which had been built on British colonial foundations.  The Irish Constitutional Instrument was something different.  He saw that it derived from another line of thought…”

This new departure, innovative thinking in the 1920s, was advanced in the 1930s, but with novel factors so as to create a new approach.

I will take a few examples to illustrate my point.  They are:


(i)
Judicial Review


(ii)
The Fundamental Rights Articles

(iii)
The constitutional framework established which enabled the development of constitutional principles, such as proportionality.

1.
Judicial Review


First of all I will consider Judicial Review.  Article 34.3.2 vests in the High Court and Supreme Court the power to review the constitutionality of legislation.  The full extent of this power may not have been understood by some in the 1930s and subsequent decades.  However, it is clear from the documents now being made available from the archives, that the framers understood the power structure being established.  It was a visionary approach to a democracy with three organs of State where the Superior Courts were entrusted with judicial review of legislation.  This was a significant new provision in the Constitution.

It was an innovative step ensuring a form of government different to a parliamentary sovereignty, such as under the British Constitution or in the Dominions.  It had more in common with the Constitution of the United Sates of America.

2.
Rights


Secondly, the Fundamental Rights Articles of the 1937 Constitution also assist my proposal.  These articles were not “more of the same”. They were not re-bottled from the 1922 Constitution.  The Fundamental Rights articles in 1937 Constitution introduced new principles.

Some of these articles have been amended by referenda.  
Some have not been the subject of either referenda or, indeed, much litigation.  The Family Rights articles were novel.  They had not been in the 1922 Constitution.  They were a new ingredient in 1937.

During today’s conference I have no doubt reference will be made to this Article and to Case Law of the Supreme Court.  I will not dwell on the cases which I foresee may arise.

However, I will refer to an aspect of Article 41.
Article 41.2.1 states

“In particular, the State recognises that by her life within the home, woman gives to the State a support without which the common good cannot be achieved.”

And Article 41.2.2 provides:

“The State shall, therefore, endeavour to ensure that mothers shall not be obliged by economic necessity to engage in labour to the neglect of their duties in the home.”

Much has been written on these Articles, and it has often been rather negative.

However, we must bear in mind that the Constitution is a living document.  It falls to be construed in our times.  Its interpretation “is given in the light of prevailing ideas and concepts”
.  
In our time a matter of current debate is ‘life balance’.  The balance between family life and work – with many people working long hours and some young parents raising concerns about the lack of time with their children.  We all have heard of and know people who have chosen alternative, less pressurised, lifestyles to obtain a better quality of life.

Today we will be contemplating committed relationships.  Consider a situation which arises today in many family units, marital or not.

I ask you to reflect upon one of these dark October mornings.  It is 6.00 am.  A couple who have managed to find the money to buy a house, but now have a heavy mortgage, get up.  They feed the baby and the young child and leave home before 7 am, drive for 40 minutes at least from their home (affordable only because it lies outside County Dublin).  The Children are left with their appropriate carer and school and our heroic couple go on to do a full days work.  The whole process is followed in reverse in the dark of the evening when our couple take the long journey back to their dormitory town.  
Put aside for the moment all the words which have been written about religious influence on this Article 41.2.1, look again at the words of the Constitution.  While they refer to only one of our couple, at the core they refer to a concern that many modern couples may raise about the way their busy lives are now led, while they raise their young children.  
The aspiration for quality home life (shorn of its inequality) would be found in many Irish homes today.

Article 41 is aspirational.  It has been the subject of little litigation.  There have, however, been some cases – including a dissenting judgment upholding a declaration sought.
  
Unfashionable

It may be unfashionable to look at Article 41 in this way yet while it does not explicitly mention children its clear intention is to give primacy to the nurture of the next generation.  I speak of this Article to illustrate the new approach taken in the Constitution of 1937.  Perhaps there is more in the Article than has been realised.
(iii) Principle of Proportionality

Thirdly, I move on to an illustration of the growth of principles of construction under the Constitution of 1937.  Ireland has for many years had concepts of reasonableness and equity in it jurisprudence.  This is illustrated by the Wednesbury Principle
.  But we also have the developing test of proportionality.

The European Court of Justice has chosen to draw on the principle of proportionality.  As was pointed out in 1962
.

“… the case law of the Court, insofar as it invokes national laws (as it does to a large extent) to define the rules of law relating to the application to the Treaty, is not content to draw on more or less arithmetical ‘common denominators’ between the different national solutions, but chooses from each of the Member States those solutions which, having regard to the object of the Treaty, appear to it to be the best or, if one may use the expression, the most progressive, that is the spirit, moreover, which has guided the court hitherto.”
German Roots
Roots of the principle of proportionality may be found in German Law.
:

“General principles of law are found, not only in international law, but also may municipal legal systems.  The principle of proportionality is especially prominent in German law, where it has a status similar to that of a general principle.  Although not expressly mentioned in the German Basic Law, it has been held by the German courts to be the principle underlying two fundamental Articles of the Basic Law, Articles 2 and 12.  Indeed German law has made perhaps the greatest contribution to the development of the general principles of law applied by the Court, including the principle of proportionality.  (Verhaltnismassigkeit) …”
Roman Origins

However, roots of the principle go even deeper.  The Romans did not get as far as Ireland – but here we find they cast their shadow, for the roots of this principle may be followed back to Roman law.  For the Paris Conference on the Search for Common Legal Principles Judge Joachim Bornkamm wrote;


“2.
Proportionality.

As I have mentioned in the beginning, the general principles of Community law do not travel a one-way-street, but, as a rule, have their origin in legal systems of the Member States.  This is, e.g., true for the concept of proportionality.  Although roots can be followed back to Roman law, it has probably been introduced into Community law by German legal thinking.  In Germany, and I should include, in Austria, the modern understanding of the concept of proportionality has only been developed after 1945.  The German Constitution (Grundgesetz), for example, does not mention proportionality, but there is an important jurisprudence of the Bundesverfassungsgericht recognising it as one of the most fundamental principles of German constitutional law.  While the concept belonged to the standard repertoire of the Court ever since 1958, it acquired a firm position in German constitutional jurisprudence after having been acknowledged as part of the rule of law and, by limiting the limitations of the fundamental rights as part of the protection of fundamental rights granted by the constitution.

* * *

Of course, the concept of proportionality is far from being revolutionary.  Jurisdictions, which were ignorant of this concept, did not come to unreasonable or even “unproportional” results.  The doctrine of proportionality should rather be considered as a way of structuring general criteria of reasonableness and equity.  But the, it is an essential function of case law to offer guidance by filling in the gaps and by developing standard by which future cases are decided.

* * *

After having become a part of Community law the doctrine of proportionality is now frequently applied by Dutch and by Greek courts using it, as I have mentioned, as a means of structuring general criteria of reasonableness and equity.

Proportionality is now well established as a general principle of Community law.  It can be used to challenge Community action itself, and also the legality of State action which falls within the sphere of application of Community law.  As its most abstract level, it requires that action undertaken must be proportionate to its objectives.

The European Court of Justice has applied the principle of proportionality in diverse areas so that it now permeates the whole of the Community legal system.  As Jacobs AG stated:

“There are few areas of Community law, if any at all, where [the principle pf proportionality] is not relevant”.

The principle of proportionality has been elevated to a fundamental principle, alongside the justiciable principle of subsidiarity, underpinning the constitutional order of the Community.

Irish Application of the Proportionality Doctrine?
This new principle has been the subject of academic consideration.  The relationship in the United Kingdom between judicial review for rationality under Wednesbury principle (i.e. the traditional principle) and judicial review for proportionality, (the “alien” ground encroaching from Europe), was considered in a paper by Gráinne de Burca.
  Further, in an article in the same publication Nial Fennelly, S.C., then Advocate General of the Court of Justice of the European Communities, now a Judge of the Supreme Court, considered the free movement of principles between community and national laws,
 including consideration of the principle of proportionality.

However, when we come to the first elaborate statement by an Irish court of the principle of proportionality the courts look further afield than the European Union.  In Heaney v. Ireland,
, a case where the plaintiffs had challenged the constitutionality of section 52 of the Offences against the State Act, 1939 (which requires persons arrested under the provisions of the 1939 Act to give an account of their movements and provides that failure to do so gives rise to a maximum penalty of six months’ imprisonment) as being contrary to Article 38.1 of the Constitution, Costello J. referred to a formulation of the test of proportionality in Canada.  He stated:
“In considering whether a restriction on the exercise of rights is permitted by the Constitution, the courts in this country and elsewhere have found it helpful to apply the test of proportionality, a test which contains the notions of minimal restraint on the exercise of protected rights, and of the exigencies of the common good in a democratic society.  This is a test frequently adopted by the European Court of Human Rights (see, for example Times Newspapaters Ltd. V. United Kingdom, (1979) 2 E.H.R.R. 245) and has recently been formulated by the Supreme Court in Canada in the following terms.  The objectives of the impugned provision must be of sufficient importance to warrant overriding a constitutionally protected right.  It must relate to concerns pressing and substantial in a free and democratic society.  The means chosen must pass a proportionality test.  They must:

(a) be rationally connected to the objective and not be arbitrary, unfair or based on irrational considerations;

(b) impair the right as little as possible, and

(c) be such that their effects on rights are proportional to the objective: Chaulk v. R. [1990] 3 S.C.R. 1303 at pages 1335 and 1336.

Costello J. then proceeded to apply this test to the facts of the case. 

Rock V Ireland [1997] 3 IR 484 addressed the concept of proportionality.  Hamilton C.J. noted that the principle of proportionality is by now a well established tenet of Irish constitutional Law.  He noted while it had surfaced obliquely in Cox v. Ireland [1932] 2 IR 503 it was applied in Heaney V. Ireland [1994] 3 IR 593.


The incorporation of this principle into Irish jurisprudence, as part of European Law but also benefiting from the Jurisprudence of Canada, illustrates that the brew made in 1937 (to continue Professor Kelly’s analogy) while fortified, is improving with age, and the nature of its container, which, while not oak, enhances the product.
Common Law
Ireland is in a unique position.  It is a common law country with the innate strength that such a legal system provides.  It enables us to learn from other jurisdictions.  As Lord Bingham wrote of the common law in the Chatham Lecture

““… The process of ‘learning from each other’ will not be confined to the common law countries of the world.  I have suggested that the common law has, throughout its history, proved a ready importer and a vigorous exporter.  There seems to me to be many reasons why this process should not only continue but gather strength; our ever-increasing exposure to the law and legal thinking of our European neighbours: the law of the European Union, with its reliance on the laws common to the member States; the law of human rights, as developed under the European Convention, the International Covenant on Civil and Political Rights and other international instruments of the same kind; the harmonising effect of international trade and finance in a world of instant communication; our disproportionate involvement in international arbitration; and the increasing globalisation of almost all activity.  It will surely be true in the future, as never before, that no island is an island.

But as we borrow and domesticise the thinking of others so others will borrow from us, as they already have;”

Leadership

I now bring you to the title of this paper, ‘Leadership in Human Rights Law, Past and Future’.  

I have given you evidence that the 1937 Constitution was innovative.  It was prescient on the matter of Fundamental Rights.  Rights which are at the core of our community and international communities today are more usually found in documents of the 1940s and later, although they have earlier roots.
Our constitution, enacted prior to WW II, was prescient.  The Universal Declaration, Constitutions and Conventions established after WW II, and in response to that and the holocaust, in the 1940s and 1950s, sought to protect humans and their rights from another World War.  The current human rights legal infrastructure of Covenants, Treaties and Protocols is grounded on these documents of 1948, the 1950s and later.  

Yet our jurisprudence is based on this Constitution of the 1930s.  We should acknowledge the extraordinary work of the Constitution Review Committee of 1934, John Hearne, and the novel nature of the 1937 Constitution.

It is feasible to continue this leadership.
· Ireland is in a unique position.

· A State with a common law legal system

· Having the benefit of the practical system of precedent

· Enjoying a written Constitution

· Enhanced with constitutionally protected fundamental rights

· Now having the benefit of the European Convention on Human Rights Act 2003

No other State in the European Union has this mix of important factors.  Ireland has a unique basis and tools to analyse and lead in the area of human rights.  Irish academics will continue to write and enhance our jurisprudence.  Practitioners will continue to be the advisers to those who bring the cases, which themselves will form the basis for the common law.  The courts will have the benefit of all these tools.


Thus, using the innovative features of the Constitution of 1937 – especially the Articles on fundamental freedoms and judicial review – our jurisprudence may address complex modern issues.
Sherry


I return to Professor Kelly’s analogy of re-bottled wine in 1937.

I suggest that the old wine of the 1922 Constitution was not merely re-bottled but was fortified, with Cognac, to render it an exceedingly good sherry.


It is with this sherry that our speakers today will review the ECHR Act and Human Rights in committed relationships.

Sláinte.
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