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Introduction

The European Convention on Human Rights Act 2003 (ECHR Act) will effect important change on local authorities in the Republic of Ireland. While the conception and birth of the UK Human Rights Act 1998 (HRA) was accompanied by high hopes of cultural change within public bodies, there were very few celebrations at the birth of the Irish ECHR Act. Of course, those familiar with the Convention viewed it as a welcome addition to the corpus of Irish law,
 but the Act could lead to some important changes in the way the Courts deal with Executive agencies of the State. Ideally, it will lead to some new internationally comparative frameworks and benchmarks (based on human rights) for the functions and operations of local authorities in Ireland.

The effect on our evolving system in the Republic of Ireland, described under the misnomer of “local government” will be significant for human rights development in the State. Although coming from the same stable, and having the same early upbringing as those in the UK, local authorities in the Republic of Ireland have travelled along a different track. Some major differences have developed since Independence, and therefore any direct translation of rights established under the UK Human Rights Act 1998 (HRA) needs to be carefully considered. The ECHR Act 2003 reproduces the Articles of the Convention itself, and I will consider some of these where particular challenges may arise for Irish local authorities, and where there is relevant case law.

The European Convention on Human Rights Act 2003
The European Convention on Human Rights Act 2003 (ECHR Act) represents an important legal development for local authorities in Ireland. It integrates a human rights perspective within the legal, policy-making and operational dimensions of Irish local authorities. Section 3(1) of the Act states:

Subject to any statutory provision (other than this Act) or rule of law, every organ of the State shall perform its functions in a manner compatible with the State’s obligations under the Convention provisions.

A person who has suffered injury, loss or damage as a result of a contravention of this statutory obligation may, if no other remedy in damages is available, institute proceedings in the High Court, and the Court may award damages as it consider appropriate.
 The method of “incorporation” lacks direct impact in terms of changing the law in cases of incompatibility, utilising instead the methods of declarations of incompatibility and optional “ex gratia” payments.
 In the interpretation of the Convention provisions in the Act, judicial notice shall be taken of any declaration, decision, advisory opinion or judgement of the European Court of Human Rights (ECtHR), any decision or opinion of the European Commission on Human Rights and any decision of the Committee of Ministers on any question in which it has jurisdiction.
 Section 2 of the ECHR Act states that “in interpreting and applying any statutory provisions or rule of law, a court shall, in so far as is possible, subject to the rules relating to such interpretation and application, do so in a manner compatible with State’s obligations under the Convention provisions”.

Local authorities in the Republic of Ireland
The current local authority system has developed historically from the UK tradition until Independence, and has only recently received constitutional recognition. Of course, there were the royal charters of the Norman walled towns, Grand Juries and Poor Law Guardians, culminating in the Local Government (Ireland) Act 1898. After independence Irish local authorities took over the Poor Law functions, establishing County Homes and hospitals to replace the “odious, degrading and foreign poor law system.”
 The new Irish State of the 1920s started life under a Constitution lacking all but incidental mention of local government. Significantly, the new Irish State became the most centralised in Europe – “the revolutionaries like to keep the reins of power in their own hands,”
 as it were.

There were powerful forces on the role of local authorities, arising both from shortage of funds and echoing catholic social teaching – which argued that it was unacceptable for the State through local authorities to interfere with the private welfare of families and their children.
 But some health-related welfare functions continued until 1953,
 and a City and County Manager system (a concept borrowed from the United States), established nationally in 1940, is now of central importance.
 

The Devlin Report of 1969 and the Barrington Report of 1991 proposed more effective funding systems for local government with specific constitutional provision, but a fatal blow was struck with the abolition of domestic rates in 1977.
 In 1991 a general competence for authorities was established, but subject to strict funding regulations.

Their role in housing is the principal achievement of local authorities, but from 1963 planning became a major challenge. The growing urbanisation of the country following the drive for export-led industrial development required development plans and zoning decisions. But there was a major lacuna at the time in the judicial supervision of the activities of local authorities. The legacy of the role of some local Councillors and a few officials from that time is played out daily in the various Tribunals sitting in Dublin at present,
 though this is leading to important legislative change and improvement in standards.
 

The Better Local Government Report in 1996
 proposed a number of changes based on the wider reforms of public services, some reflecting the development of new public management initiatives. Four core principles were suggested - enhancing local democracy, serving the customer better, developing efficiency and providing proper resources for local authorities. Recent measures to enhance “participatory democracy” have taken place through Strategic Policy Committees and the creation of City and County Developments Boards, where Councillors sit alongside representative of the “community” and other national State bodies.
 But generally there has been a concurrent increase in the centralising of power and control over funding.
 

In 1999 a referendum inserted a new Article 28A into the Constitution recognising “the role of local government in providing a forum for the democratic representation of local communities, in exercising and performing at local level powers and functions conferred by law and in promoting by its initiatives the interests of such communities.”
 This was the first constitutional recognition of local authorities. 

The Local Government Act 2001,
 (hereinafter the Act) comprising some 240 Sections, represents a complete restatement of local government law in Ireland. It also consolidated into law some of the more recent developments in “participatory democracy,”
 as well as “new public management” (NPM) approaches.
 The Act established the local government areas – essentially the Norman Counties, with Dublin County divided into three new areas, and the City areas of Cork, Dublin, Galway, Limerick and Waterford. 
 

Part 9 of the Act contains a general statement of the functions of local authorities,
 while Section 66 of the Act sets out the range of activities permitted, which appear quite expansive:

(3)(a) Subject to this section, a local authority may take such measures, engage in such activities or do such things in accordance with law (including the incurring of expenditure) as it considers necessary or desirable to promote the interests of the local community.

While an immediate interpretation of this phrase “in accordance with law” could mean acting in line with its statutory powers, it must mean that local authorities must act according with the Act itself, “or any other statutes relating to local authorities,”
 including the ECHR Act.

The statutory functions of Local Authorities are divided in law between the Executive functions of the Manager
 and the reserved functions, where the approval of Councillors is required.
 These reserved functions include the functions set out in Schedule 14 of the Act, such as determining procedures at meetings, appointing persons to public authorities, the determination of an annual rate on valuation and the making, amending or revoking of bye-laws.
 However, the Minister “may by order designate a specified function of local authorities or joint bodies to be a reserved function and for so long as an order is in force the function is a reserved function.”

The role of the Manager is critical for the effective functioning of local authorities. While the Manager has a duty to implement the lawful directions of a resolution of the Council to refrain from doing something, nothing in this obligation should prevent a local authority from carrying out its functions.
 Also, the Manager has powers to deal immediately with any situation considered as requiring emergency action.
 This includes works which are required, in the opinion of the Manager, as urgent and necessary, having regard to personal health, public health or safety considerations in order to provide a reasonable standard of accommodation for any person.
 However, the ultimate political and financial control on the extent of activities which can be undertaken by a local authority rests with the Minister and not with local representatives.

The influence of new public management (NPM) can be seen from the recent obligation on each local authority Manager to prepare a corporate plan in consultation with the policy group.
 In preparing its corporate plan a local authority “shall take account of such policies and objectives in relation to any of its functional programmes as are set out in any other plan, statement, strategy or other document prepared by it under any other provision of this or of any other enactment” and shall comply with Sections 69, 71 and 129 of the 2001 Act.
 

Clearly, the ECHR Act 2003 is a relevant enactment for the purposes of the preparation of the Corporate Plan under the 2001 Act. It is therefore incumbent on local authority Managers and indeed, local Councillors, to take account of the Act in preparing Corporate Plans.  

Equally, the ECHR Act requires that every organ of the State shall perform its functions in a manner compatible with the State’s obligations under the Convention provisions.
  Firstly though, the question of the extent of “organs of the State” which can be supervised by the Courts in relation to the implementation of the ECHR Act needs to be defined. How far does the obligation to act compatibly with the ECHR Act extend?

Supervising the Implementation of the Act - Organs of the State

Section 3 of the ECHR Act points out that every organ of the State shall perform its functions in a manner compatible with Act, subject to the rule of law. One of the principal writers on the rule of law, A V Dicey, was strongly opposed to arbitrary and discretionary power within the State. The rule of law meant “…the absolute supremacy or predominance of regular law as opposed to the influence of arbitrary power, and excludes the existence of arbitrariness or prerogative, or even wide discretionary power on the part of government.”
 For Dicey “every official, from the Prime Minister down to a constable or a collector of taxes, is under the same responsibility for every act done without legal justification as any other citizen.”

Compliance with the law by local authorities is ensured through judicial review of administrative action. This involves the Courts examining the legal and rational/reasonable basis of administrative decisions and actions, as well as compliance with the formal and procedural requirements of decision-making.
 While local authorities are now recognised constitutionally “in exercising and performing at local level powers and functions conferred by law,”
 there are difficulties in relying on judicial review as a means of ensuring that the ECHR Act is implemented in its entirety and throughout the functions of the local authority. Only the facts of any particular case comes before the Court and significant matters with wider legal ramifications may be avoided, or may never be litigated. 

“Worst of all, perhaps, if certain issues are in effect left to the courts, then if no litigant with an appropriate case has the resolution to take the hard road to the High court, then the matter will be left unresolved.”

Effective compliance with the rule of law, as set out in the ECHR Act will impact on the values, models and culture of local authorities. Thus, in any consideration of how local authorities will be affected by the ECHR Act, some significant issues arise in relation to the perspectives of local authorities themselves in carrying out their functions. 

The progressive-era public administration approach arose in response to the existence of corrupt political machines in the late 1800s in the US, where organised crime and politicians worked together within local government. Traditional progressive-era public management was based on assumptions that politicians “are inherently venal, using public office wherever possible to enrich themselves, their friends and relations, and that reliance on private-sector contracting for public services inevitably leads to high-cost low quality products because of the influence on the contract-awarding process or because the public contract market will become controlled by organised crime or both.”
 While the Irish political system would not exhibit the excesses of such US political development, many recent Tribunal revelations show that some of these assumptions could be justified. Progressive public administration ideals sought to separate public and private sectors, and utilized an elaborate set of procedural rules to maintain buffers against managerial and political discretion, designed to prevent favouritism and corruption. The use of judicial review exercising the supervision of the law and probity was an essential important element. Many public officials in Ireland would subscribe to the progressive model.
However, public authorities in Ireland (and in most industrialised and OECD countries) are now embracing “new public management” (NPM).
 This involves new approaches of “enabling,” partnership working and contracting out of activities on a major scale to non-governmental and private agencies.
 The Local Government Act 2001 Act provides that:

A local authority may enter into an agreement in writing with a recognised association for the carrying out by the association on behalf of the local authority of certain functions of the authority which in its opinion may be satisfactorily carried out by the recognised association, subject to such terms, conditions, restrictions and other requirements as the authority considers necessary and specifies in the agreement.

NPM contains some alternative approaches to the tradition of public accountability embodied in progressive public administration ideals. It involves a different concept of public accountability, lessening the differences and boundaries between private and public sector, as well as shifting the emphasis from process accountability to accountability in terms of results. There is more freedom to manage through discretionary power.
 

The focus has shifted from probity and due process in meeting statutory and other obligations to performance (financial) competitiveness, contractual and managerialist approaches in public services.
 The role of the local authority is to be an “enabling authority,” mobilising, guiding and stimulating other public, private and voluntary agencies to provide services.
 

One of the consequences of this has been to blur the line of distinction and responsibility between the role and activities of the State, and those of other organisations. Indeed, in the Republic of Ireland, the legal concept of the State is rarely examined or defined outside the territorial dimension. Thus, traditional administrative law approaches based on nineteenth century classical liberal theories of the State are becoming increasingly challenged by modern interpretations, as well as increased expectations by citizens concerning its role and methods of operating. These recent developments in public management and the role of the State have not been matched by developments in administrative law or the legal rationality paradigm of regulating public administration.

There are many differences in approach between NPM and traditional or progressive models of public administration. There is a challenge for public bodies to “ensure that the values driving the shift to new public management, such as efficiency and professionalism, be incorporated in such a way that they do not drive out the traditional values such as probity and due process.”

Will the Courts be able to supervise the new local government systems to ensure that citizens receive the protection of the Act as they dispense the largesse of the State and regulate certain activities? Strasbourg authority is the primary source of guidance on the interpretation and application of the Convention, but many of these important areas have been considered in England and Wales since the Convention was incorporated in its Human Rights Act 1998.

The Minister who introduced the ECHR Bill pointed out that the definition of “organ of the State” is drawn as widely as possible to ensure that the maximum number of organisations will be embraced by it.
 Clearly, local authorities are included in the definition, but in the NPM environment, drawing ECHR obligations into the duties of contracted out operations will not be easy.  The equivalent definition in the UK HRA of a “public body” has led to some litigation, especially in establishing whether non-government, private and charitable bodies providing government services are acting as public bodies.
 There is still some concern in England and Wales in relation to the obligations under the HRA where an organisation “stands in the shoes of the State.”
 The problem of the lack of certainty for both providers and recipients of services as to their respective rights and obligations under the HRA has been highlighted. 

“Those providing important public services, whether from the state or private sectors, should not be left uncertain about their responsibilities to protect fundamental rights.”

The UK Joint Committee on Human Rights proposed that where private bodies are performing public duties which are part of a State programme, they should be regarded as performing functions of a public nature and be bound by the obligations of the HRA 1998.
 It is established in Strasbourg jurisprudence, to which the Irish Courts must take judicial notice, that the State cannot evade its obligations to safeguard Convention rights by delegation to private bodies or individuals.
 

Damages

Many would claim that the most effective way of ensuring that a local authority complies with its statutory obligations is to facilitate damages claims in circumstances where such a breach has adversely affected an individual. Indeed, this is provided for in Section 3 of the ECHR Act.
 Section 3(2) provides for a new tort where no other tortious remedy exists. The relief referred to in this Section is damages. However, there appears to be little reason why a person could not cite Section 3(1) of the Act under judicial review proceedings or under a general tortious or constitutional action. Section 3(2) refers to the new tort where no other remedy in damages is available. However, judicial review proceedings can seek a number of orders including the quashing of a decision or the compelling of an action and can also seek damages by way of remedy. In addition, Section 3(4) may imply a range of remedies under the Section in stating that "nothing in this section shall be construed as creating a criminal offence". Added to this is the fact that the long title to the ECHR Act 2003 refers to it as enabling "further effect" to be given to certain provisions of the Convention and certain of its Protocols, subject to the Constitution. Perhaps the term “further effect” should be taken to mean the affording of effective and appropriate relief under Section 3(1) where an organ of the State offends that provision. The form of such relief could include ordinary civil proceedings or judicial review proceedings, depending on which is more appropriate to the facts of the case.

In claims for damages arising from breach of statutory duty the Courts in the Republic of Ireland have differentiated between the duty of care arising from a statutory duty along two paths.
 On the one hand, in relation to particular statutory functions, such as planning, the courts have identified “a watchdog role that is for the benefit of the public at large.” This results in no duty of care in many situations, such as to occupiers of buildings erected in the functional area as a result of defective siting and construction,
 or third parties experiencing loss or inconvenience as a result of planning consents.
 On the other hand, there are areas where there is a special relationship, such as arises under certain parts of the Housing Act 1966.
 Here, there is a proximity of relationship whereby there was a reasonable contemplation that a breach of statutory duty might be likely to cause damage. The question of the purpose for which the statutory powers were confirmed, and whether the plaintiff is in the class of persons which the statute was designed to assist is crucial.

The Supreme Court has recently re-examined the boundaries between public law obligations and claims for negligence.
 The Court held that as well as meeting tests of proximity and foreseeability, the Court would have to be satisfied that it would be “just and reasonable” to impose a duty of care in negligence.
 However, the ECHR Act 2003 introduces a new conceptual framework into the equation. Clearly, the duty is owed to every person who benefits from the rights granted in the Act, that is, all persons present in the State. Indeed, these human rights are now also inextricably bound with the exercise of all other local authority statutory duties. 

A State or public body cannot escape liability simply by asserting that an individual or body entrusted with public functions acted ultra vires,
 or where the State has facilitated or colluded in acts, such as granting planning permission and subsidising a private waste treatment plant responsible for pollution.
 In the case of A v. France
 the Commission observed that the responsibility of the State under Convention law may arise for acts of all its organs or servants. 

The UK Audit Commission sets out some suggestions from the Courts for public bodies commissioning services. 

In order to minimise breaches of human rights by service providers, public bodies should, when negotiating contracts, require the service provider to undertake to protect the human rights of service users. This will bind service providers to the Act. If an individual’s human rights are breached by a service provider who has entered into a contract that guarantees service users rights, an individual may bring a claim directly against the service provider using the Act. If a public body enters into a contract in this way it will have endeavoured to protect the rights of service users. 
  

Article 3. Inhuman and degrading treatment and local authority obligations

No one shall be subjected to torture or to inhuman or degrading treatment or punishment.
A State has positive obligations to prevent a person suffering inhuman and degrading treatment where there is a direct and immediate link between the measures sought by the applicant and the applicant’s private life. The scope of Article has been interpreted by the ECtHR as encompassing a wide range of matters.
 

Where treatment humiliates or debases an individual showing lack of respect for, or diminishing his or her human dignity arouses feelings of fear, anguish or inferiority capable of breaking an individual’s moral and physical resistance it may be characterised as degrading and also fall within the prohibition of Article 3.

In the case of Limbuela
 a homeless asylum-seeker sought State assistance citing Article 3.
  Carnwarth LJ. pointed out that the “question raised by the present appeals, in its starkest form, is to what level of abject destitution such individuals must sink before their suffering or humiliation reaches the ‘minimum level of severity’ to amount to ‘inhuman or degrading treatment’: under Article 3 of the European Convention of Human Rights.”
 The Court also considered the responsibility of the State once it is accepted that Article 3 is potentially in play. This was clarified in Pretty
 where:

…The Court has held that the obligation of the high contracting parties under Article 1 of the Convention is to secure to everyone within the jurisdiction the rights and freedoms defined in the Convention, taken together with Article 3, requires states to take measures designed to ensure that individuals within their jurisdiction are not subjected to torture or inhuman or degrading treatment…

The role of the Courts was also considered and it was pointed out that:

[I]n the first place, the human rights involved here – the right not to be exposed to a real risk of Article 3 ill-treatment - is both absolute and fundamental: it is not a qualified right requiring a balance to be struck with some competing social need
…The Court’s primary task is to clarify the legal standard, and to ensure that there are in place adequate measures to ensure that the standard is generally met.

Article 3 obligations in relation to inhuman and degrading treatment were considered in Marzari v. Italy,
 to place an obligation on public authorities to provide assistance to an individual suffering from a severe disability, because of the impact of such refusal on the private life of the individual.

The Court considers that, although Article 8 does not guarantee the right to have one's housing problem solved by the authorities, a refusal of the authorities to provide assistance in this respect to an individual suffering from a severe disease might in certain circumstances raise an issue under Article 8 of the Convention because of the impact of such refusal on the private life of the individual. The Court recalls in this respect that, while the essential object of Article 8 is to protect the individual against arbitrary interference by public authorities, this provision does not merely compel the state to abstain from such interference: in addition, to this negative undertaking, there may be positive obligations inherent in effective respect for private life. A State has obligations of this type where there is a direct and immediate link between the measures sought by the applicant and the latter's private life. 

Compliance with Article 3 requires the State to provide minimum levels of support and combined with the obligations of Article 8 can lead to positive obligations. Similarly, Article 6 combined with Article 8 can lead to new standards in relation to State interference with a person’s home, as well as positive obligations.

Article 6. Fair hearing by independent and impartial tribunal in relation to “civil rights”

In the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law. Judgment shall be pronounced publicly but the press and public may be excluded from all or part of the trial in the interests of morals, public order or national security in a democratic society, where the interests of juveniles or the protection of the private life of the parties so require, or to the extent strictly necessary in the opinion of the Court in special circumstances where publicity would prejudice the interests of justice…

Compliance with Article 6 is likely to present the greatest challenges to Irish local authorities.
 The range of civil rights where the role of local authorities are involved is broad and largely unrecognised.
 Local authorities are involved in dispensing the largesse of the State in zoning development land, awarding grant funding, licences, appointing selected providers and suppliers, and enhancing the value of property through “betterment” of certain locations.
 Planning decisions, allocation of grants, licences, permissions and funding, acting as the implementation agency in relation to some sixty six groups of statutes, and operating various regulatory functions mean that local authorities are involved in the determination of civil rights on a daily basis. 

In determining civil rights all public bodies must comply with the procedural requirements flowing from Article 6, such as hearing both sides within a reasonable time, “equality of arms,” offering an independent and impartial tribunal established by law for appeals, procedural protection, adequate time and facilities for preparation of defence etc.
 

In some areas of local authority civil rights actions there are established procedural protections, and judicial review has been developed in relation to some groups of stakeholders.  However, in some other areas of the functions there is very little procedural protection or review. Clearly, in relation to the dispensing of the largesse of the State local authorities are more keenly supervised in some rather than other areas. Planning and compulsory purchase decisions and compensations have been scrutinised over the years by the Courts, but in other key areas where the largesse of the State is involved there has been very little attention. Access to the courts for review can be seen to be very different between the areas of local authority action. 

Thus, an important ECHR issue is the absence of legal aid in possession proceedings by local authorities of public housing. Where a summary order for possession is given in certain circumstances, there is no automatic entitlement to legal aid for tenants, ex-tenants and unauthorized occupants, and this presents clear difficulties for Irish local authorities in complying with Article 6.
 Indeed, a further question is whether local authority decision-making in relation to homelessness, assessments of need and allocations engages Article 6, since all would be regarded as civil rights.

Housing Act 1966 - Section 62
The development of social housing policy in the Republic of Ireland has often been viewed in the context of “the duty of the dominant classes to assimilate the poorest of the poor into national society,” while at the same time “tinkers were not so much citizens as wards of the State.”
 Political rhetoric raising issues around Travellers, drug use and anti-social behaviour has prompted much recent social housing legislation. This has further strengthened the punitive and managerialist roles of the State, but with little change in approach to enhancing citizenship rights or equality of opportunity. Typifying the traditional approach described above is the drastic legal machinery for securing evictions from State housing.

Local Authorities have powers to recover possession of dwellings through a specific procedure arising from the 1850s, which denies a judge any discretion, based on the reasonableness or unreasonableness of making an order for possession, in certain landlord and tenant cases.
 Section 62 of the Housing Act 1966
 provides that the District Court upon hearing an application duly made shall issue a warrant for possession.
 This means that a local authority can secure possession on providing the required proofs of tenancy together with the notice to quit.
 There is no right to have any other evidence considered by the Court in relation to the reasonableness or unreasonableness of the action. It was held in the case of Amanda Hamilton
 that the District Court had no discretion once the necessary proofs had been complied with. Remarkably, there is not even the possibility of the Court considering whether constitutional rights, such as the right to bodily integrity have been breached, or the constitutional fairness of the procedures in such decision-making.
  The Supreme Court upheld the constitutionality of Section 62 in The State (O’ Rourke) v. Kelly
 in a claim that the mandatory provisions constituted an invasion of the judicial domain. This was rejected by the Supreme Court on the grounds that there are many statutory provisions, where upon proof of certain matters, it is mandatory for the Court to make a specific order.
 Judicial review is available but any review of the decision-making process in this context is largely avoided. Recently, O’ Caoimh J. refused to allow an order for discovery of the estate management file, rent file and other documents, where the applicant sought a review of a decision to evict her under Section 66.
 

The ECtHR has considered some similar situations in the context of the obligations under Articles 6 and 8. The absence of any opportunity to defend summary possession proceedings in relation to the home was considered in Connors v. UK in 2004.
 The ECtHR held that Article 6 was breached since the applicant:

“was unable in the summary possession proceedings to challenge the Council’s allegations of nuisance whether by giving evidence himself or calling witnesses. The applicant was at a substantial disadvantage given the terms of the licence, in respect of which he was not in free bargaining position. There was no equality of arms and he was denied any effective access to Court against this very serious interference with his home and family.”

In relation to Article 8 the Court also found that the eviction of the applicant 

“was not attended by the requisite procedural safeguards, namely the requirement to establish proper justification for the serious interference with his rights and consequently cannot be regarded as justified by a “pressing social need” or proportionate to the legitimate aim being pursued.”

The margin of appreciation enjoyed by States under the Convention was considered, as well as the opportunity for judicial review. The Court held that the existence of procedural safeguards is of crucial importance in assessing the proportionality of the interference. The necessity for a statutory scheme of summary eviction and the power to evict “without the burden of giving reasons liable to be examined as their merits by an independent tribunal has not been convincingly shown to respond to any specific goal…”

The ECtHR held that an interference with the home in the context of Article 8 will be considered “necessary in a democratic society,” for a legitimate aim, if it answers a “pressing social need” and, in particular, if it is proportionate to the legitimate aim pursued.
 In this regard the “margin of appreciation” is left to the national authorities who are better placed than an international Court to evaluate local needs and conditions. 

This margin will vary considerably according to the nature of the Convention right in issue, its importance for the individual and the nature of the activities restricted, as well as the nature of the aim persuaded by the restrictions. The margin will tend to be narrower where the right at stake is crucial to the individuals effective enjoyment of intimate or key rights… On the other hand, in spheres involving the application of social and economic policies, there is authority that the margin of appreciation is wide, as in the planning context…The Court has also stated that in spheres such as housing, which play a central role in the welfare and economic policies of modern societies, it will respect the legislature’s judgement as to what is in the general interest unless that judgement is manifestly without reasonable foundation…It may be noted, however, that this was in the context of Article 1 of Protocol 1, not Article 8 which concerns rights of central importance to the individual’s identity, self-determination, physical and moral integrity, maintenance of relationships with others and a settled and secure place in the community.
 

Finding a violation of Article 8, the Court held that the eviction of the applicant was not attended by the requisite procedural safeguards, namely the requirement to establish proper justification for the serious interference with his rights. Consequently, it cannot be regarded as justified by “pressing social need” or proportionate to the legitimate aim being pursued. In relation to Article 6, the Court also held that “there was no equality of arms and he was denied any effective access to Court against the very serious interference with his home and family”.

In Ireland, the need for such summary procedures has been justified on the basis that:

 “… it is important for a housing authority to have a rapid and effective means of recovering possession of dwellings provided by them under the Act, it is not surprising to find that there is a special statutory machinery for that purpose.”

However, this machinery was created in a different and less equal society where State respect for human and personal rights was not very well developed.

Historical judicial deference to the Executive and Legislature in these areas will not be sufficient to ensure compatibility with the ECHR Act.
 In judicial supervision of the operation of public and housing legislation, there is now a new climate.

“That a court should presume that the myriad of rules of domestic landlord and tenant law can be given a clean bill of jurisprudential health for Article 8 purposes seems in one sense a cavalier approach to judicial law-making, in that the court is eschewing its traditional role to reach legal conclusions in reaction to specific, micro-problems posed by litigants in favour of making sweeping macro-level policy statements”

The procedures under Section 62 of the Housing Act 1966 might also offend against Article 1 of Schedule 2 of the ECHR Act. This prohibits the deprivation of “possessions,” except in the public interest, and subject to the conditions provided for by law and by the general principles of international law. The case of Stretch v. UK
 held that the notion of “possessions” included the tenants interest in the continuation of a tenancy. In Ireland, there is an explicit right to purchase the local authority property under favourable terms, available to resident tenants. This right to buy is clearly a substantive right and surely an Article 1 “possession.” Thus, in ending the local authority tenancy, or removing that property right through possession proceedings, the Court must ensure that there is a reasonable relationship of proportionality between the means employed and the end pursued.
 While there is a substantial margin of appreciation open to States this has been limited somewhat by the decisions in Connors and Stretch. This margin will be narrower where the right at stake is crucial to the individuals effective enjoyment of intimate or key rights.
While the ECHR Act 2003 of the Republic of Ireland had its genesis in the Belfast Agreement,
 it is clear that in this area of access to justice in relation to the security of one’s home there are significant differences in the equivalence of rights between the two parts of the island of Ireland. 
 Access to the Courts for those without resources and the absence of legal aid for State tenants in eviction proceedings may well breach Articles 6 and 8.
 

Article 8 - Respect for private and family life, home and correspondence and housing.

Everyone has the right to respect for his private and family life, his home and his correspondence.  There shall be no interference by a public authority with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others.
Article 8(1) protects the right of individuals to “respect” for their private life, family life and “home.” There is a right to access to, occupation of and peaceful enjoyment of the home. “Home” is an autonomous concept, which does not depend for classification under domestic law.
 The concept of a home is not confined to dwellings or land which is lawfully occupied or owned.
 All proceedings for possession of a home engage Article 8.
 Article 8(2) provides that there shall be no interference by a public authority with the exercise of the right set out in 8(1) except in accordance with law and necessary in a democratic society. Thus, although the Article is engaged, Article 8(2) in relation to lawful interference is satisfied wherever the law affords an unqualified right to possession by an owner on proof of termination of tenancy.
  

There is a margin of appreciation to interpret and apply the law.
 In the housing related cases, interference with the privacy of the home was found to be justified on the grounds of legitimate social and economic policies, and the implementation of social justice, where evictions orders were suspended and rents frozen.
 However, in Connors v. UK this margin of appreciation was held to be narrower where the right at stake is crucial to the individuals effective enjoyment of intimate or key rights.

In the Republic of Ireland, the treatment of the homes of one minority group is questionable in relation to Article 8. The Housing (Miscellaneous Provisions) Act 2002 creates a criminal offence relating to entry on and occupation of land, or bringing onto or placing an “object” on land without consent.
 Indeed, the Gardai Siochana may dispose of, or cause to be disposed of, an “object” removed and stored under this legislation, if the owner of the “object” fails to claim it and remove it from the place where it is stored within one month of the date on which a notice was served on him or her.
 

The word “object” includes any “temporary dwelling,”
 which is defined as any tent, caravan, mobile home, vehicle or other structure or thing (whether on wheels or not), which is capable of being moved from one place to another (whether by towing, transport on a vehicle or trailer, or otherwise), and:

(a) is used for human habitation, either permanently or from time to time, or 

(b) was designed, constructed or adapted for such use. 

Through this circuitous route the legislation of the Irish State has defined the temporary dwelling of a Travelling family not as a “home,” but as an “object”, which can then be treated like any other object placed on the roadside or on private property without consent. 

There seems to be little evidence of a recognition of the positive obligation under Article 8 on the State to respect family life and home in this context. 
 Indeed, a recent case in the English Court of Appeal balanced the right to respect for home under Article 8, with the exercise by a local authority of its planning enforcement powers. The Court found that where the planning breach constituted no real harm to the countryside and was not within a Green Belt or specially preserved area, it would be disproportionate to make the Gypsies homeless and thereby breach Article 8. It upheld a decision of a Planning Inspector that where the breach of planning laws constituted limited harm, there was not a pressing social need to enforce the law and the human rights arguments “weighed heavily in favour of the Applicants.” 

Provision of Adequate Housing

While there is no obligation under the Convention for universal housing provision the combination of obligations under Articles 3 and 8 can lead to increased obligations in this area. The landmark case under Article 8 – Botta,
 established that a State had a positive obligation to people with disabilities to enable them to enjoy, so far as possible, a normal private and family life. 

In Marzari v. Italy
 the severely disabled applicant considered an allocated apartment to be inadequate for his needs, and he ceased to pay rents while requesting that certain works be carried to make it suitable for him. However, it was held that while Article 8 does not offer a guarantee to have one’s housing problems solved by the State, a refusal by the authorities to provide assistance to an individual suffering from a severe disability might in certain circumstances raise an issue under Article 8, because of the impact of such refusal on the private life of the individual.
 

In a recent milestone case, there has been an award of damages under the UK Human Rights Act 1998 against a local authority in relation to the provision of inadequate housing. In R. (Bernard) v. Enfield L.B.C.
 the High Court found that the authority had acted unlawfully and incompatibly with Article 8 in failing for over 2 years to provide suitable accommodation for a family. The mother was severely disabled and wheelchair bound, and was housed in temporary accommodation by the authority, which meant that she was confined to the lounge room. The conduct of the authority not only engaged, but breached Article 8 obligations, since it condemned the claimants to living conditions which made it virtually impossible to have any meaningful private or family life in the sense of the Article. The claim for breach of Article 3 in relation to inhuman and degrading treatment failed on the grounds that the authority’s “corporate neglect” was not intended to deliberately inflict such suffering. The judgment relied on the Botta
 case and reasoned:

“… Respect for private and family life does not require the state to provide every one of its citizens with a house. However, those entitled to care under section 21 [of a UK Act] are a particularly vulnerable group. Positive measures have to be taken (by way of community care facilities) to enable them to enjoy, so far as possible, a normal private and family life. The Council's failure to act . . . showed a singular lack of respect for the claimants' private and family life. It condemned the claimants to living conditions which made it virtually impossible for them to have any meaningful private or family life for the purposes of Article 8 .”

In the case of Zehnalova v. Czech Republic
 the positive obligations on a local authority under Article 8 were again considered. The local authority did not comply with local technical requirements, which would have made public buildings and buildings open to the public accessible for people with impaired mobility. The ECtHR outlined the positive obligations on local authorities arising from its duty to enforce the law. In this case Article 8 required the authority to ensure that people with impaired mobility enjoyed adequate access to and use of public buildings. But a breach of the Article would only be found where there was a special link between the lack of access and the particular needs of the individual claiming a breach in their private life. It would apply when the failure to carry out a positive obligation interfered with the complainant’s right to personal development and to establish and maintain relationships with the outside world. 

Article 14 - Equal enjoyment of rights 

The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.

Different treatment between public and private tenants

In Larkos v. Cyprus
 a tenant of the State enjoyed less security, than he would have under domestic law, if he were the tenant of a private landlord. This engaged both Articles 8 and 14. The Court held that no reasonable and objective justification had been given by the State for not extending these protections to State tenants. In Ireland, the new provisions for dealing with landlord and tenant disputes through the Private Residential Tenancies Board, extended security of tenure and extended periods of notice are not available to State or Housing Association tenants. This may be the subject of a comparative challenge under circumstances similar to Larkos, since many tenants in both public and private sectors are subsidised by the State to a comparative extent.

Definition of “family”

Local authority rules on succession of tenancies by same-sex partners could possibly be in breach of Article 8 and Article 14 of Schedule 1 of the Act. 
 In Mendoza v. Ghaidan
 the UK Court of Appeal ruled that a same-sex partner of a deceased statutory tenant is entitled to succeed to a statutory tenancy, and to treat him differently than a survivor of a heterosexual couple would be an impermissible ground for discrimination under Article 14.
  The definition of “private life” will have major implications in relation to family law tenancy agreements.
 

Privacy

In Martin v. UK
 the City Council in Nottingham had placed a video camera on the next house to a tenant, against whom it had sought possession and an injunction for breach of tenancy and causing a nuisance. The applicant complained of a breach of Article 8. The case was considered admissible, and the judgement may elaborate on the relevance of reasonable expectation in relation to privacy in these circumstances. 

Article 1 of Protocol 1 - Protection of Property Rights and Possessions

Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one shall be deprived of his possessions except in the public interest and subject to the conditions provided for bylaw and by the general principles of international law. The preceding provisions shall not, however, in any way impair the right of a State to enforce such laws as it deems necessary to control the use of property in accordance with the general interest or to secure the payment of taxes or other contributions or penalties.
Local authorities are regularly involved in expanding and limiting the value of property in such areas as zoning, planning and compulsory purchase.
 There is much case law in Ireland on situations where property rights have been limited, but few where values have been enhanced as a result of State action. The limiting of property rights by the State is covered by the ECHR Act. The issues arising under Article 1 of Schedule 2 were considered in detail in the case relating to the constitutionality of the Planning and Development Bill 1999.
 Quoting from the Costello J. in Heaney v. Ireland
 Keane CJ. restated the test of compliance where State provisions seek to interfere with or control property rights.

The objective of the impugned provision must be of sufficient importance to warrant overriding a constitutionally protected right. It must relate to concerns pressing and substantial in a free and democratic society. The means chosen must pass a proportionality test.

(a) be rationally connected to the objective and not be arbitrary, unfair or based on irrational considerations;

(b) impair the right as little as possible; and 

(c) be such that their effects on rights are proportional to the objective.

The level of compensation for compulsory purchase of land has been a regular source of legal challenge both on procedural grounds and in the assessment of the level of compensation.
 The ECtHR in its consideration of Article 1 of Protocol 1 distinguishes between deprivation of property and control of use.
 But modern governmental activity often involves only the imposition of restrictions on the free enjoyment of property rights.  

It simply cannot be the case that all regulatory subtractions from a landholder’s user rights necessarily constitute compensable deprivations of ‘property’…The progress of civilised society would effectively grind to a halt if every minor regulatory act of the State provoked an immediate entitlement to a carefully calculated cash indemnity for the affected landowner.

Regulation of land and property use has become widely accepted in modern societies. This approach is inherent within the wording of Article 1 on the right of a State to enforce such laws as it deems necessary to control the use of property in accordance with the general interest. While there is in theory no rule requiring compensation, the question of whether compensation has been paid will generally be an important ingredient in the assessment in the proportionality of the interference with property.
 There have been no cases where the exceptional circumstances leading to failure to pay  compensation for the deprivation of property have been justified.
 

In relation to controls on use, however, there is no presumption in favour of compensation.
 State action involving control on use does not as a rule contain any right to compensation.
 The ECtHR has held that controls on use which reduced the value of the applicants freehold property without compensation was permissible,
 as was the withdrawal of planning permission without compensation.
 Problems arise when the State introduces regulatory measures which reduce the value of property without taking it away, or which comprise a taking of land, without actually being acknowledged as a “taking”. In Sporrong and Lonnroth v. Sweden
 the Court accepted that a regulation on land use may constitute a de facto expropriation if it affects the substance of the property that takes away all its meaningful use. But, if the property or land can be used for any purpose, such as farming, then compensation for expropriation may not be payable.
 

Of course, human rights protections under Article 1 of Schedule 2 are not confined to those relating to land. There is a long line of ECtHR cases showing that entitlements to social assistance can amount to a property right engaging Article 1 of Protocol 1. In X v. Sweden
 the Commission held that although there was no right to a pension as such, the payment of contributions to a pension fund may in certain circumstances create a property right to “derive benefit” from the fund.
  In Gaygusuz v. Austria
 the Court held that an emergency payment from a contributory employment insurance fund formed a pecuniary right for the purposes of Article 1. In Feldbrugge v. The Netherlands
 it was held that a decision concerning a claim for sickness benefits engaged Article 6 of the Convention. Two recent cases have had the effect of extending Article 6 to disputes in connection with non-contributory welfare schemes.
 The critical feature of each case was that the claimant suffered an interference with their means of subsistence “and was claiming an individual economic right flowing from specific rules laid down in a statute giving effect to the Constitution.”
 In the case of Koua Poirrez v. France 
 a non-contributory social security benefit can be regarded as a “possession” for this purpose – in this case a disability allowance was counted as a possession. Once this pecuniary right is established then any interference with that right must satisfy the requirements of Article 1 of Schedule 2 and also Article 14 in relation to non-discrimination. Addressing the extent and protection of “possessions” under this provision will require significant work by local authorities. For local authorities the development of this definition of possessions and the protection of Article 1 of Schedule 2 may require significant changes to policies and procedures.

Conclusion.

Key issues in relation to the scope, definition and obligations of local authorities under the ECHR Act have yet to be considered by the Courts in Ireland. Local authorities must carry out their functions in accordance with the ECHR Act. Even within the NPM approach of the Local Government Act 2001 there is an obligation to take into account the provisions of the ECHR Act in preparing corporate plans. NPM policies, such as contracting out of statutory functions, will present a challenge for the Courts in interpreting the extent and nature of public bodies and “organs of the State”. However, other existing Irish legislation, UK case law and Strasbourg case law can provide a valuable guide. The increasingly narrow approach of the Irish Courts to awarding damages for breach of statutory duty may need to be reviewed in relation to the obligations under the Act. It would be very strange for the duty of local authorities, in this instance, to be determined as a “general watchdog role,” when it clear that the protections of the ECHR Act are intended to apply to everyone in the State. Minimum standards of service provision may be necessary to meet obligations under Article 3 in a number of areas, especially when combined with Article 8. Local authorities will need to accept a new concept - that of positive obligations to act to comply with the ECHR Act. Indeed, all the obligations arising under the ECHR Act will be subject to the non-discrimination provisions of Article 14.

But one important issue in relation to non-compliance will be the procedures under Section 62 of the Housing Act 1966. Similar rules were found to be in breach of Articles 8 and 6 of the Convention. In Ireland, the absence of legal aid in this situation further points to a possible breach of Article 6. Equally, the protection of home, privacy and family life under the provisions of Article 8, especially in the light of the Housing Act 2002 will raise clear questions of compatibility. Indeed, different rights and protections between tenants of various State subsidised housing schemes, of which there is an abundance in Ireland, could throw up some interesting new perspectives on equality and non-discrimination under Article 14. Of course, Convention-protected property rights are being defined in a modern sense in Strasbourg case law, and State interference in what are often personal rights will require a wider understanding of local authority obligations in Ireland.

But there are severe limitations within the Act in relation to the effectiveness of measures to ensure compliance by State agencies. The Courts have been given the role of supervising the implementation and protection of the ECHR Act 2003 in Ireland.
 

A key question is whether the Courts can find the critical nexus between human rights law and the dominant new public management approach of public bodies to establish an appropriate body of jurisprudence in this area.

The use of law and legal action to influence the way in which public bodies comply with legal provisions in decision-making has been examined in recent times,
 though not in Ireland.
 While lawyers view the roles and activities of local authorities as emanating from a legal basis there are other competing paradigms, and indeed some more powerful influences. In many cases the demands for legal rationality in the decisions and actions of local authorities competes with managerial or bureaucratic rationality and ubiquitous and powerful political influences at local level. 

The competing pressures of judicial oversight, based on the legal rationality of administrative action, and the rapidly growing bureaucratic and managerialist rationality of Irish local authority decision-making, are not always recognised. The competition between judicial control through administrative and human rights based law, and the autonomy of local authority decision-making (both political and administrative) will be a key issue. In dispensing the largesse of the State many stakeholders effectively influence local authority decision-making. Indeed, bureaucratic efficiency and rationality can sometimes appear remarkably similar to the economic interests of key stakeholders.

In Ireland, the Courts have often deferred to the demands of bureaucratic efficiency and rationality, compared to the principles of administrative law.
 The interests of the public agency have weighed heavily compared to those of the individual, in many cases. Legal arguments are often based only on differing historical views of traditional legal entitlement and due process. In reality, at an administrative level, such concepts are increasingly being relegated to service delivery issues contained within customer charters and complaints systems. Approaches creating entitlements to State services based on rights contained in legislative provisions are being eclipsed by NPM “strategies” and “action plans,” which neither create entitlements, or are subject to judicial supervision.
  

The Irish State is actively developing a range of mechanisms to deal with administrative law, and recourse to the courts is excluded in a growing number of areas which were previously amenable to judicial review. The Private Residential Tenancies Act establishes a quasi-judicial system for landlord tenant disputes concerning housing rights, through which third parties can initiate proceedings against landlords in certain cases. The Act gives the Board many of the powers of a Court. Indeed, the Courts are prohibited from dealing with any issue under consideration by the Board until it issues its decision. The recent Disabilities Bill will establish an administrative assessment and appeal process entirely staffed by civil servants where again, recourse to the courts on issues of rights is confined to very narrow grounds and only at the end of the process. This movement away from the Dicey’s principles of the rule of law and judicial supervision of the actions and decisions of Executive agencies illustrates a growing trend. Indeed, some recent developments in this area appear to create an alternative system of supervision of administration to the traditional judicial review, with their own “advocates” and “appeals” processes. One of these new administrative systems was recently described as:

“An administrative game of snakes and ladders dressed up as an independent complaints system is no alternative to the vindication of rights by an independent and impartial court.”

These new systems within public authority decision-making and operations are promoting the supremacy of managerial rationality far beyond that of legal rationality. Other normative influences and systems, such as bureaucratic efficiency and cultural resistance to rights, ensure that the law is but one element in the decision-making environment. These developments are not always recognised in the promotion of rights-based approaches in Ireland.

In this context, the use of judicial review as a means of creating sanctions and persuasion in ensuring the human rights protection of the ECHR Act with the Executive agencies of the State will be critical. To allow these administrative bodies to interpret the legal obligations of the State would amount to a rejection of Dicey’s rule of law, and indeed the role of the Courts. It would reduce the status of the ECHR Act to that of other administrative and service provision codes and postulates. Therefore, the Irish Courts will have to effectively assert new human rights obligations on local authorities in the face of powerful and established NPM approaches if the ECHR Act is to be successfully implemented. 

“The Wednesbury test…, for all its defects, had the advantage of simplicity, and it might be thought unsatisfactory that it must now be replaced (when human rights are in play) by a much more complex and contextually sensitive approach…But it is clear that any simple ‘one size fits all’ formulation of the test would be impossible.”

In the UK, the Audit Commission found that after three years most local authorities continued to review policies and practices on a piece-meal basis and to respond to case law.
 As yet, I am not aware of any local authority in the Republic of Ireland where the ECHR Act has been considered, almost one year after coming into law. Indeed, a key issue is whether the Act will lead to an increase in human-rights consciousness, policies and practices within Irish local authorities, or to a more defensive “bullet-proofing” of decisions.

Some appear to confuse the exercise of judicial supervision in the event of non-compliance with a statutory or constitutional duty by the Executive, with socialism or advancing socio-economic rights.
 Of course, human rights involve more than either of these approaches and are part of internationally and nationally accepted principles. Indeed, the supervision of the Executive by the Judiciary is a principle most keenly upheld in the United States. Judicial supervision of the exercise of regulatory powers or the dispensing of the largesse of the State is not connected with either of these two concepts. But so powerful is the Executive within the machinery of the Irish State that it was submitted in the TD
 case that any mandatory orders would amount to a transfer of overall policy to the Courts from the Executive, and consequently were contrary to the separation of powers.

Clearly, implementing human rights within Irish local authorities through judicial review raises important questions relating to the power of the Courts to compel the Executive to abide by statutory obligations in dispensing the largesse of the State.
 Declarations in other areas have proven to be conclusively ineffective,
 and are not even mandatory in cases of incompatibility under the ECHR Act. If the Courts are to ensure that the benefits of human rights arising from the ECHR are effectively enjoyed by people in Ireland, there is a serious question as to whether such discretionary declarations of incompatibility will suffice. More effective powers exist and after all, it is only the judiciary that enjoys a secure position vis-a-vis the other branches of government. 

Perhaps it is time for administrative law in Ireland to grasp the new nettles of human rights implementation, or maybe this will be dismissed as a red herring. Either way, local authorities in Ireland are now bound by the ECHR Act. Irish citizens and others will seek the protection and assistance of the Act in their dealings with these State bodies. Damages can be recovered in the Circuit and High Court in respect of a failure of an organ of the State to perform its functions in Convention compliant manner. However, it would be a shame it the impact of the Act was confined to this remedy. There is an opportunity now to integrate a human rights approach into the functional operations and decision-making of local authorities in the Republic of Ireland. There is key role for the Courts. But the necessary and visible competition between human rights as interpreted in legal rationality on the one hand, and the other powerful normative influences within local authorities (including NPM) on the other, has not yet really begun. 
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