Contribution to The Importance of Monitoring in an Irish Context

Panel Discussion & Open Forum

Seminar on Treaty Monitoring Options for Proposed UN Human Rights Disability Treaty

Saturday 16th April 2005

Dr. Donal McAnaney, National Secretary-RI Ireland

Rehabilitation International’s global position on monitoring mechanisms for the forthcoming UN Convention to Promote and Protect the Rights and Dignity of People with Disabilities was discussed at a General Assembly in Durban in 2003.  This was at a relatively early stage in the UN process.  Tomas Lagerwall, General Secretary of Rehabilitation International Global, presented a paper prepared by Professor Gerard Quinn to the Assembly.  On the basis of the ensuing discussion, the generally held view at that time was that there should be a combination of a monitoring process at the level of the system or jurisdiction that was carried out on a regular basis and a mechanism through which individuals could take an appeal in the event that a person believed that his or her rights or entitlements, as set out in the Convention, had been infringed.

In broad terms, this is easy to say but, similar to many other generalisations, the devil is in the detail.  In this regard there are many unanswered questions that are currently the subject of significant debate and substantial ambiguity.

Monitoring mechanisms

With regard to the way in which the Convention will be monitored, there are a number of issues and concerns, which have yet to be addressed.  Below are some of the important questions from the perspective of an individual working in the field.  Some of these questions may not be well framed and others may be considered by experts in international law as naïve or irrelevant.  Nevertheless, it is important that they are included in the discourse surrounding monitoring mechanisms.

1. Who should be involved in the monitoring process?

1.1 Should this involve only statutory agencies and governmental departments or should there be a role for stakeholders and representative organisations?

1.2 Should an individual carry out monitoring e.g. rapporteur or a representative team e.g. nominated individuals from other jurisdictions?

1.3 Who should constitute the monitoring bodies/board/committee?

1.4 Should there be more than one organisation or body involved in monitoring?

1.5 For example should there be different bodies involved in monitoring education as opposed to employment or personal freedoms?

1.6 What role should national and international NGOs play in the monitoring process?

1.7 Will it be possible for local/community organisations or individual informants to make submissions during the monitoring process?

2. Will there be some element of validation included in the monitoring procedures?

2.1 What evidence will be utilised by the monitoring body in coming to conclusions?

2.2 Will key performance indicators of system performance be specified within the Convention or post hoc that must be collected and reported on by a jurisdiction?

2.3 If so, what might these be, given the diversity of issues being dealt with in the Convention?

2.4 Will there be more than one indicator for each substantive Article in the Convention?

2.5 Will OECD and other international reports be utilised as evidence?

2.6 Will the failure to produce or absence of such indicators represent an infringement of the Convention or will they be mandated in some other way?

3. What mechanisms or forms of redress will be available in the cases where such evidence is not available or where infringements of the Convention are clearly evident?

3.1 How will the concept of progressive realisation be incorporated into the monitoring review process?

3.2 Will national authorities be required to produce improvement plans in response to the monitoring report?

3.3 How will progress in relation to these improvement plans be monitored?

4. How often will monitoring reviews be carried out?

In the event that individual cases can be taken under the Convention:

1. Will the case be brought to existing bodies or will a new body be established to hear cases?

2. Will there be a requirement for national bodies to address the individual’s concerns in the first place?

3. If so, which body should this be?

4. How will such cases be financed and supported?

5. Will there be a requirement on Member States to provide advocacy support for individuals pursuing cases?

6. In the event that it is an independent private not for profit or for profit organisation that is identified as infringing the rights of a person with disabilities, against whom should the case be taken, the Member State or the organisation?

7. What forms of redress should be available to an individual who is found to have a valid case against an organisation or statutory agency?

As it must be clear from the issues raised above, a significant education and awareness raising programme is required.  This needs to equip the people, upon whom this Convention impacts, to understand the limitations of monitoring in UN terms and to express their opinions and concerns in a way that can practically contribute to the debate.  I am sure that many questions I have raised could be answered easily by experts in international law.  Nevertheless a serious requirement of this process is to ensure that the system is based on the principles of Universal Design and thus be accessible to all citizens who might need protection under the Convention.  In this regard I commend the Human Rights Commission for initiating this debate and hope that they continue to consult and inform throughout the process and beyond.
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