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Overview

The purpose of this paper is to give some insight into the work so far on the development of the forthcoming Immigration and Residence Bill, with particular emphasis on how we see this legislation providing the means to underpin the policy and operational developments discussed in the paper by Paul Burns for delivery on the same occasion.

As the work is in progress but not finalised, the reader need not expect to see here definitive statements of what will and will not be in the Bill: rather is this paper a discussion of some of the options that are available for treating different aspects of the undoubted challenges that are involved in this work. The twin tasks are to bring Irish legislation and policy in the area of immigration to the point where they will be effective tools in serving the interests of Irish society and the various nationalities that make up that society, and in serving also the interests of those who wish to migrate to Ireland or who wish simply to visit us.

Starting point

It is worth saying at the outset something that may jar a little in a seminar on migrants and rights but that is nonetheless unavoidable in any reasoned discussion of immigration law. That is that in principle, a non-national has no right, as such, to enter or be in Ireland. This is not just the thoughts of an official of the Department of Justice reflecting what might be regarded—not always fairly, it might be said—as the traditional Justice viewpoint: there is considerable jurisprudential authority for this starting point. There is a famous passage
 from the judgment of Gannon J in the High Court case of Osheku that is quoted in every judgment of significance in the immigration area delivered in recent years. That passage makes clear that the State has not only the power (a power exercised mainly by the Minister for Justice, Equality and Law Reform) to manage the entry to, presence in and removal from the State of non-nationals, but has a duty to do so in protection of the interests of Irish society. That is why, for instance, we speak in present terms of leave or permission to enter the State, of residence permission or permits, of employment permits; non-nationals are allowed to do these things by will of the relevant Minister, not because they are entitled to do them as of right. The exercise of these functions is a matter of sovereignty, here as in other jurisdictions.

No sooner do we make that starting point, however, than we have to move away immediately, at least in a number of significant respects. 

Ireland is a member of the European Union, a Union based among other things on the free movement of services, of labour and of course of people who provide those services, that labour. Thus we respect the Treaty rights of those nationals of other member states who wish to come here to participate in the Irish economy. We don’t speak of permitting or allowing them to come or be here; we facilitate their presence here because it is their right. To oversimplify somewhat, Ireland as a state has in effect ceded part of its sovereignty as part of a major trade-off whereby we can exercise the same rights in the territory of other member states and otherwise share in the economic and social benefits of EU membership.

Ireland is also a party to the Geneva Convention on the Status of Refugees and its related Protocol. We have thereby committed ourselves to allow non-nationals of a certain category to remain in the State: that category being refugees, people who are outside the territory of their own states and cannot return there because they have a well-founded fear of persecution there on one of the five grounds. As part of this obligation, we admit to the State on a provisional and temporary basis people who would in normal circumstances be refused permission to enter but who on arrival or on coming to notice assert that they have need of the protection afforded by the Refugee Convention. This can also be characterised as a ceding of sovereignty
, this time not for reasons of self-interested trade-off but because of our commitment to human rights on the international level. Ireland’s international obligations under the Convention are, as we know, given statutory effect by the Refugee Act 1996. 
These are two examples. There are other, more subtle ways in which the apparent absoluteness of the starting point takes on a more emollient sheen. It is, for instance, not tenable to suggest that the Minister can require a non-national who has been here for, say, ten years and is established in a career and a family to up sticks and leave without further ado—although those who wish to see the Osheku dictum in its gloomiest light might argue that that is the case. It is clear then that with lengthening periods of orderly lawful residence in Irish society there comes a growing entitlement to be allowed to continue to do so. There is clearly a continuum at work here, throughout which—assuming no glitches caused by such things as failure to comply with the requirements of immigration law or other criminal behaviour—the permission given by the Minister to a non-national to be in the State gradually changes in character to a right that can be infringed only in exceptional circumstances. Part of the challenge that faces us is how to reflect in immigration policy the rate of that metamorphosis in particular circumstances and the application of different rates to different sets of circumstances, and how best to accommodate such policy provisions in a legislative framework. Paul Burns’s paper addresses some of the policy and operational aspects, and this paper the legislative.

Present law

The Aliens Act 1935 is well past its shelf life. It is not a particularly effective instrument for implementing modern immigration policies, and it has little to say about the aspirations and procedural rights of its clients. Recent legislation in this area, from 1999 to the present, has been piecemeal and stopgap—Ministers introducing the various Bills have made no bones about that. The approach to the new legislation has accordingly been that we should bring forward a comprehensive new Act that will be a complete replacement for what has gone before. We have a clean sheet on which to work. That is not to say that we won’t restate what we consider to be of use from present law; but we are building the new law from the foundations up.

Outline of the Bill

The broad shape of the Bill has already been indicated in the Discussion Paper published earlier this year. We see it as having parts addressing general principles, pre-entry processes, entry into the State, residence in the State, aspects of protection, removal from the State and what we are for want of a better term calling “housekeeping”, dealing with appointment of officers, powers of officers and the like. I propose to take each of these parts in turn and flesh out options for what each might contain. In addressing these issues, I remind people that as far as EU nationals and their dependants are concerned, the Free Movement Directive
 dictates what domestic law must provide. I therefore ask people to take it as given that our domestic law will deal with EU nationals in compliance with that comprehensive Directive (whether through this Bill or by Regulations under the European Communities Act 1972), and address my remarks here exclusively to how the Bill will deal with third-country nationals.
General principles

We see the Bill as containing in one of its earlier sections a statement of the principles that are to guide the formation of policy and the operation of the processes under the new legislation. We expect this list to reflect the many different and sometimes conflicting aims that any immigration policy must try to meet. There will be material of what might be described as a “selfish” nature, regarding the need to serve the interests of Ireland from the point of view of economic, social, educational and cultural development and protecting the security and health of Irish society. Along with this, we expect that there will be material regarding the upholding of Ireland’s humanitarian traditions, the enrichment of the social fabric and the integration (not assimilation) of migrants and migrant communities as part of an evolving Irish society. We would also see this as being a suitable place to reflect certain international aspects, including our EU commitments and relations with our next-door neighbours.

This part of the Bill will also contain some of the underlying provisions regarding presence in the State of non-nationals: in particular, a statement that a non-national is present lawfully in the State only if there is a current valid residence permit. Something that might go in here as a concomitant to that could be a requirement that any non-national unlawfully in the State is under an obligation to leave, and may be removed without further notice if he or she fails to do so. Such a provision has an austere symmetry to it—otherwise, what value does being lawfully in the State have?—but for it to work properly, paying full respect to our human rights obligations, it would need to be accompanied by provisions which ensured that due process is available in suitable circumstances to protect against the inappropriate deprivation of a residence permit.
Another essential element of this part of the Bill we see as a provision whereby statements of immigration policy, made by the Minister and identified as such, would guide the day-to-day operation of the provisions of the Act by immigration officers, officials of the new Immigration Service and others. This we see as a flexible way to give expression to immigration policies that must change from time to time to meet the prevailing economic conditions; but also a way that gives transparency. Everyone will know what the criteria are for permanent migration to Ireland, for temporary migration, for visits and so forth. They’ll be there on the Web for all to see. This is better than trying to enshrine policy in primary legislation in a way that would require another Act to change it if there is a shift in economic or other circumstances. Whether policy statements will be in the form of statutory instruments or in some other, non-statutory, form is not altogether clear at present, but it is an aspect on which we are seeking the advice of the Attorney General. The intention is in any event that such statements will be binding on the operators of the legislation on the Minister’s behalf. Ministerial discretion will remain in place in parallel with decision-making based on objective published criteria.
Pre-entry clearance
The Irish statute book has a light touch on the question of visas and visa issue. While they get a passing mention in the Ministers and Secretaries Act 1924, the first definition of a visa didn’t appear until the Immigration Act 2003, when we needed it for carrier liability provisions. This Bill will set out not only what a visa is but also what the processes are to be for applying and for deciding on visa applications. That is not to say that the specific criteria against which different classes of visa applications are to be measured will be enshrined in the Bill; we expect that the criteria will instead be set out in immigration policy statements. But the process, including a process for reviewing refusals in appropriate cases, will be on a statutory footing for the first time. We expect that a process of pre-clearance will also apply for entry to the workforce or long-term migration by people of nationalities whose visits for short-term purposes are normally visa-free—not unlike the regime that the USA, for instance, operates for Irish citizens going there. Again, in the last analysis, Ministerial discretion will be retained.
We will continue to maintain the distinction between a visa (which gives a person permission to present at a point of entry seeking permission to come in), and a residence permit (which is what allows one to be present in the State). We will not be following the Australian model whereby the visa serves both as the entry document and the permission to remain. 

Entry into the State

The law governing the process of entering the State is reasonably well-developed, and we see the new Bill as the opportunity to draw the existing provisions together and restate them rather than to embark on innovation. The things that will be covered in the Entry part of the Bill will include where one can enter, what is required of non-nationals seeking permission to enter, what is required of carriers bringing people to the State, what is to happen when permission to enter is given and when it is refused. In particular, we will avail ourselves of this opportunity to integrate better into the law on entry the question of what is to happen where a person seeks the protection of the State on arrival. That is at present dealt with in a rather isolated way in the Refugee Act 1996, but we can mainstream it into immigration legislation here. We don’t see any substantive change in this regard, just a more seamless presentation of the law.

Residence permits

Of course the first thing that must happen when a person is permitted to enter the State is that they must be given a permission to remain, setting out the duration of the permission and conditions such as whether the person is permitted to work or the like. At present, permission to remain is given by putting a stamp on the person’s passport, and renewed in the same fashion. In addition, a non-national is required to register with the Garda Síochána within three months of first arrival and annually thereafter; each non-national is issued with a Garda registration certificate, which is the shape and size of a credit card and has a photograph of the holder. A possibility that we are looking at is to combine these two functions into one document: a residence permit (which we expect will also be in card format and will incorporate biometric details). It seems to us at this stage convenient to retain the passport stamp for first permits of no more than three months’ duration, and to go for the card-style residence permit for longer periods.
One of the features that we have in mind for residence permits is that they will say on their face whether or not they are renewable. A residence permit given for an 8-week holiday visit, for instance, would be clearly marked “non-renewable”; the consequence of this would be that on its expiry, no application to renew it would arise, but there would be no hindrance to subsequent applications made from abroad to come here for whatever purpose. A person who stayed on after expiry would thereafter be unlawfully in the State, and—if the suggestion made earlier in this paper were adopted—would be required to remove himself or herself from the State and be liable to summary removal without further notice. (I’ll return to the removal question later on.) On the other hand, the residence permit of a person here for longer-term purposes (e.g. an employment permit holder) would be marked renewable, the expectation being that in the normal course the residence permit would be renewed on application. Immigration policy statements would set out the standard conditions that would apply for different categories of residence permit, including the extent to which publicly-funded or publicly-supplied services and benefits would be accessible for each category

One special type of residence permit would be that issued to an asylum applicant: it would expire on the conclusion of the asylum process, and would not be renewable, though of course a successful applicant would then be given a residence permit appropriate to the recognised status.

Another special type of residence permit that we envisage is the long-term residence permit; we envisage that the entitlements associated with a long-term residence permit will largely be spelt out in the legislation, whereas for other types of residence permit the conditions are likely to be set out in immigration policy statements.

Our thinking at present is, as I indicated above, that in the normal course a renewable residence permit will be renewed as a matter of routine. There arise from time to time however circumstances where non-renewal may have to be considered, or indeed where during the currency of the permit the question of revocation may arise. For these situations, we are considering putting in place a process not dissimilar to what at present precedes the making of a deportation order under section 3 of the Immigration Act 1999. The features of that process are that the person involved is put on notice of the proposal and the reason for it; there is an opportunity to make representations; and there is a range of factors that must be taken into account before the decision is made to make the deportation order – but leave to remain in the State is subject to Ministerial discretion. 
A process akin to that is, we think, a fair one to have in place where revocation of a residence permit or its non-renewal is in contemplation, in circumstances where the normal expectation would be that it would continue or be renewed. There would, we think, have to be provisions in the Bill to ensure that the person continued to be lawfully in the State until the conclusion of that process; a conclusion favourable to the person involved would mean either continuation or renewal of the residence permit, and an adverse decision would terminate the permit so that the person would then be unlawfully present in the State, and once again, depending on the possible approach that I mentioned earlier, would be obliged to remove himself or herself and be liable to be removed without further notice.
Protection issues

I have been careful so far to avoid as much as possible referring specifically to refugee status or determination in describing our work on the Bill. That is because protection now has a somewhat wider formal meaning than being a refugee within the meaning of the 1951 Convention. This arises out of the Qualification Directive
 recently adopted by the European Union, which sets out the circumstances in which member states will soon be obliged to offer subsidiary protection to third-country nationals who would be at risk in their own territories. This Bill offers a suitable—though not necessarily the only—means of implementing in domestic law our obligations under that Directive, and it makes sense to look carefully at that possibility. 
That being the case, it also makes sense for us to take a look at how all aspects of a protection claimant’s desire to remain in the State are dealt with. At present, there is an examination of the refugee-related aspects of the case by the independent Refugee Applications Commissioner. Most negative decisions are then appealed to the independent Refugee Appeals Tribunal. In the event of a further negative decision at that stage, there only then follows a detailed examination of the case under section 3 of the Immigration Act 1999, in which all aspects of the failed applicant’s desire to remain in the State are teased out. This is an inevitably lengthy process, and of course delay does not best serve the interests of the bona fide applicant or of the State, though it does indeed serve the interests of mala fide claimants. 
We are, then, looking at the possibilities for examining all aspects, protection-related and otherwise, of the person’s desire to stay in Ireland all together and at the earliest point possible in the process: of providing to the greatest extent possible a single procedure, at the end of which applicants would have a complete answer to the question “Can I stay?”. They would know whether they would be permitted to remain be it as a refugee, a person otherwise entitled to protection or because the Minister in his discretion felt it appropriate. How this will work, what the institutional arrangements will be, how to ensure independent review processes for the elements that are a matter of right (as distinct from those that are for the Minister’s discretion), are all being examined at this stage; but we hope that the outcome will be a fair, complete and timely final decision in each case, with positive decisions resulting in the appropriate residence permit and negative decisions resulting in the termination of the temporary residence permit issued for the duration of the process.

Removals

This brings us then to what to do with people who are in the State without a residence permit. Let us recap the various circumstances in which this can arise:

· People who have been refused permission to enter the State on arrival;

· People who were issued with a short-term, non-renewable residence permit that has expired;

· People who had a renewable residence permit, but after due process the decision has been made either to revoke or not to renew the permit and it is now expired;

· People whose protection claim and all other aspects of their desire to remain here have after due process resulted in a negative decision, and their temporary residence permit has expired.

If we look again at the suggestion made early on in this paper that those unlawfully in the State should be obliged to remove themselves and may be removed without further ado, it now doesn’t look nearly as draconian as at first blush. This is because we can see that in every case there was either no expectation of being permitted to stay at all or any longer, or else there has been a fair process leading to the termination or expiry of the residence permit. 
Only one more step is necessary to guarantee complete fairness: that is to allow for the possibility that a protection claim may be made at the point where a person who has not removed himself or herself is being forced to go. If that happens, and no previous protection claim had been made, then fairness dictates that that claim be examined; in the scheme sketched out so far, that means that the person must be given a temporary permit to cover the period during which the claim is being examined, and all aspects of the person’s desire to stay are scrutinised at the same time. Now a late claim for protection made on the point of forcible removal may give rise to credibility issues, but that is in a sense just a detail; credibility questions can arise anyway out of a number of other factors. If the person being removed has just had a protection claim, and all other aspects of the desire to stay here, examined and rejected, then there must be a provision to weed out repeat new protection claims made at the point of removal that are made solely for the purpose of delay, with a safety mechanism to ensure that where there is a genuinely new element to the claim it will be examined fully.

Conclusion

That, then, is a rough outline of the way we are thinking at present on the content of the new Immigration and Residence Bill. It is a work in progress; we are in the process of reading and absorbing the very extensive responses to the Discussion Document earlier in the year, and we are also taking advice from the Office of the Attorney General. What may emerge after all that may look quite different to what I have outlined, either generally or in particular respects, and I won’t have anybody in future holding me or my Minister to anything in this paper. But that said, I hope that I have given a flavour of the evolutionary process that’s involved and an insight into how human rights considerations—the rights of those who wish to come to Ireland as well as of those of Irish and of many other nationalities who already constitute Irish society—pervade every aspect of this work. 
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