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Introduction

Let me first thank the Human Rights Commission and the Law Society of Ireland for organizing this public conference to discuss the important issue of Migrant Workers and Human Rights Law and for inviting me take part in this event.

This Conference is a timely initiative, manifesting the traditional concern of the people of Ireland to uphold human rights, not only of their fellow citizens but those of the rest of the human family too.  At a time when the universal concern for human rights  appears to ebb and flow in relation to security concerns of States, it is heartening that those who are committed to upholding fundamental freedoms and human rights are focussing  on  issues like our topic today.

The United Nations Population Division records that there are almost 200 million international migrants today. This figure is more than double that was recorded in 1980, just 25 years ago. How can this be explained? The process of globalisation has transformed States, societies, economies and cultures in all regions, making the world an increasingly integrated and inter-dependent community.  With the advent of new technologies and the expansion of the global economy, new opportunities are being created all the time for people in different parts of the world.  Nevertheless the impact of globalisation has been uneven and growing disparities in living conditions both within and between countries are becoming apparent.  This has contributed to the increase in the scale of international migration.

The debate on how best to manage migration, to enable a win-win situation for countries of the North and of the South has become so important for the international community that a decision has been taken to discuss the issue at a high level UN meeting next year on the topic of "Migration and Development". In the recently concluded 60th Session of the UN High Level Summit, in its outcome document world leaders unanimously agreed and I Quote'

"We acknowledge the important nexus between international migration and development and the need to deal with the challenges and opportunities that migration presents to countries of origin, destination and transit.  We recognize that international migration brings benefits as well as challenges to the global community.  We look forward to the high-level dialogue of the General Assembly on international migration and development to be held in 2006, which will offer an opportunity to discuss the multidimensional aspects of international migration and development in order to identify appropriate ways and means to maximize their development benefits and minimize their negative impacts".

We reaffirm our resolve to take measures to ensure respect for and protection of the human rights of migrants, migrant workers and members of their families".

Unquote
Rights of the Migrant Worker

Since the age of enlightenment concern about individual rights and fundamental freedoms has been on the increase in Europe.  In the aftermath of the Second World War there was greater focus on these values. The establishment of the UN led to a series of international treaties and conventions codifying human rights norms and standards with a view to recognising the inherent dignity and the equal and inalienable rights of all members of the human family.

The scope of many of these agreements includes the rights of migrants in some form or the other.  Important provisions relating to the rights of migrants are found in the Universal Declaration of Human Rights and in a number of UN human rights treaties and ILO labour conventions as well as in the 1950 UN Refugee Convention and its 1967 Protocol, the 1963 Vienna Convention of Consular Relations and the two protocols on human trafficking and migrant smuggling of the UN Convention against Trans-National Organised Crime.  Several other international human rights instruments have a specific focus on the rights of migrant workers or deal with issues that are specially important to migrant workers.

The International Convention on the Protection of All Migrant Workers and Members of their Families is the most comprehensive international treaty dealing with rights of migrant workers. This Convention, popularly referred to as the International Convention on Migrant Workers (ICMW) is also the latest of the seven "core" international human rights treaties, which together form the United Nations human rights treaty system.  Most of the rights contained in six other "core" treaties also apply to non-citizens and thus provide a basic protection for migrant workers and their families against discrimination and other violations of their fundamental human rights. The ICMW on the other hand codifies existing standards in a forward looking and a progressive manner. It complements internationally recognized labour standards, whilst specifying the application of generally recognized human rights standards to migrant workers and their families.  The Convention protects the human rights of migrant workers at all stages of the migration process, in the country of origin, the country of transit and the country of employment, by clarifying obligations of the States parties.

The drafting of the ICMW began in 1980, after the United Nations General Assembly established an Open-ended Working Group to draft an international instrument specifically for the promotion and protection of the rights of migrant workers.  Membership of the working Group was open to all UN member States and it benefited from the cooperation of the UN Commission on Human Rights, the UN Commission for Social Development, ILO, UNESCO and WHO.  The Working Group met annually during General Assembly sessions and after ten years of negotiations produced the text of the International Convention on the Protection of the Rights of All Migrant workers and Members of their Families.  The Convention was adopted without a vote and opened for signature pursuant to General Assembly Resolution 45/158, on 18 December 1990.

Let me now outline briefly, the main features of the Convention:

The overarching principle of the Convention is non-discrimination. Article 1 affirms this at the outset, stating as follows:

“ The present Convention is applicable, except as otherwise provided hereafter, to all migrant workers and members of their families without distinction of any kind such as sex, race, colour, language, religion conviction, political or other opinion, national, ethnic or social origin, nationality, age, economic position, property, marital status, birth or other status.”

Although the enumeration of such grounds for distinction is illustrative and not exhaustive, it is important to note that the list in the Convention is broader than those found in other human rights conventions, such as the International Covenant on Economic, Social and Cultural Rights and the International Covenant on Civil and Political Rights.

Definition of a “Migrant Worker”

Article 2 gives a comprehensive definition of a migrant worker, broader in scope than any other found in international instruments, as follows:

"a person who is to be engaged, is engaged or has been engaged in a remunerated activity in a State of which he or she is not a national".

Therefore, a person is considered a migrant worker from the moment that he or she has a contract or a similar relationship with an employer in the country of destination, whether he has left his own country or not.

Regular and Irregular Migrant Workers

A significant feature of the Convention is the distinction it makes between regular and irregular migrant workers.  In Article 5, migrant workers are considered regular or documented "if they are authorized to enter, to stay and to engage in remunerated activity in the State of employment pursuant to the law of that State and to international agreements to which that State is a party". They are considered irregular or non-documented if they do not comply with these conditions.

This distinction is important because the Convention, in Part II, provides basic human rights to all migrant workers, whether regular or irregular, and in Part IV additional rights to documented migrant workers.  The basic rights guaranteed to all migrant workers reflect rights already recognised in previous human rights instruments such as the International Covenant on Economic Social and Cultural Rights and the International Covenant on Civil and Political Rights. These rights include, for example, those such as the right to liberty and security of the person, the right not to be subjected to torture and the right to a fair trial.

Human Rights of Migrant Workers

Part III of the Convention addresses the specific needs of migrants, and provides them important protections, for instance, against arbitrary deprivation of property (Article 15), confiscation and destruction of identity papers (Article 21) and collective expulsion (Articles 20:2 and 22).  It gives all migrant workers the right to assistance by the consular/diplomatic authorities of their State of origin (Articles 23 and 16:7). Also the right to join trade unions (Article 26), the right to equality in respect to social security (Article 27), the right to urgent medial care (Article 28), the child's right to access to education (Article 30) and the right to transfer of earnings and savings (Article 32).
Part IV of the Convention stipulates additional rights for regular and documented migrant workers: These include;

· the right to form trade unions (Article 40)
· the right to participate in the public affairs of the country of origin, including the right to vote and to be elected to public office (Article 41)
· equal treatment in respect of various economic and social services (Articles 43 and 45), in the exercise and choice of their remunerated activity (Articles 52 and 55) and in respect of protection against dismissal and the enjoyment of unemployment benefits (Article 54)
· minimum rights in connection to the authorization of residence (Article 49 and 51)
· exemption from import and export taxes (Article 46) and prohibition of more onerous taxation (Article 48)
· facilitation of family reunification (Article 44).
Part VI of the Convention focuses on the promotion of sound, equitable, humane and lawful conditions in connection with international migration of workers and members of their families.  States parties are requested to have appropriate services dealing with questions of international migration (Article 65), closely control recruitment of migrant workers (Article 66) and cooperate in the orderly return of migrant workers (Article 67).
Irregular Migration Flows

Some of you present here today may be particularly interested in the problem of the prevention and elimination of illegal or clandestine movements and employment of migrant workers in an irregular situation. This issue is addressed in Article 68, which requires States to collaborate and take measures to detect and eradicate illegal and clandestine movements of migrant workers and to impose effective sanctions on those who operate or assist therein as well as on those who use violence, threats or intimidation against migrant workers. This provision is equally applicable to both receiving and sending States parties.

The Convention also allows for the imposition of sanctions on employers of migrant workers in an irregular situation, but stipulates at the same time that this shall not impair the rights of migrant workers visa-a-vis their employers.

Further, Article 69 of the convention obliges States parties to take measures against the persistence within their territory of migrant workers in an irregular situation.  Such measures, however, do not necessarily oblige the State party to consider regularizing these persons. If States parties consider regularization, the second paragraph of Article 69 stipulates that they should take into account the circumstances of the migrant workers' entry, the duration of their stay and other relevant considerations, in particular relating to family situations.

The Treaty Body of the Convention

Like other UN human rights treaties, the Convention on Migrant Workers, in Part VII, provides for the establishment of a treaty body to facilitate the implementation by States Parties of obligations undertaken by them under the Convention.   After the ICMW came into force in 2003, ten members of the Committee on Migrant Workers were elected by the States parties in December 2003. The Committee held its inaugural session in March 2004 in Geneva.

The modality by means of which the Committee will monitor compliance of obligations will be the consideration of reports submitted by the States parties, outlining legislative, judicial, administrative and other measures taken to give effect to the provisions of the Convention. To this end, the Committee has developed reporting guidelines to assist States in the preparation of their reports. The consideration of these reports by the Committee provides an occasion to enter into a dialogue with the States parties in order to discuss compliance with the Convention, and give States advice, based on best practices, on the steps to take to enhance the protection of the rights of migrant workers and members of their families.

Optional Procedures

Article 76 of the Convention envisages an optional inter-State complaints procedure and Article 77 an optional individual complaints procedure. Neither of these procedures has entered into force as yet, for lack of declarations accepting the Committee's competence in this regard.

Role of other organizations

In recognition of its expertise in labour relations, the Convention assigns a special role to the International Labour Organizations, both to assist the Committee with the consideration of States parties' reports and to participate in the Committee's meetings in a consultative capacity.  The Committee also engages in regular dialogue with other specialized agencies and intergovernmental organisations as well as with non-governmental organisations in order to further develop policy in this area.

Challenges to the Convention

As you would now observe, this Convention is very comprehensive and has taken into account the emerging developments in the world.

However, despite the intrinsically progressive nature of the Convention, ratification remains far below expectations. Parties to the Convention are still predominantly labour exporting States.  To date, none of the major labour receiving States in the Western hemisphere is among the current 33 parties to the Convention.  It is unfortunate that no Western State has yet signed or ratified the convention despite some of those States having actively participated in drafting the Convention and none having voted against the ICMW at the time of its adoption by the United Nations by consensus.

This brings us to the question of obstacles to ratification and as to why the Convention has met with insufficient enthusiasm on the part of many States, especially those States that usually champion human rights issues? There has been several interesting views on this matter and let me reflect on some of these:

The convention has given rise to many misconceptions.  One common misconception is the often expressed opinion that the Convention favours irregular migration and granting more rights to migrants would make a State more attractive to irregular migrants.  On the contrary, the Convention obliges States parties to take measures to counter illegal migration. The preamble and Article 35 reflect these ideals. The concept of giving rights to irregular migrant workers was inspired not only by the basic principle of respect for the dignity of all human beings, but also by the desire to discourage recourse by employers to irregular labour, by making such recruitment much less advantageous.

It is also possible that the contents of some provisions of the ICMW may be unacceptable to some States, because provision of some rights may be perceived as beyond the economic and social capacity and imperatives of a particular State. However, the Convention itself has foreseen this possibility and has provided for entering reservations to the application of certain articles. Therefore this obstacle can be overcome by a careful study of the compatibility of the domestic legislation with the rights contained in the convention, and the drafting of pertinent reservations. However let me add that I do not personally advocate such reservations, at all.

I would also reckon that many States fear the high cost of developing an infrastructure for the implementation of the Convention. The Convention is a long and complex instrument that provides many rights in different fields, and the implementation therefore consequently involves many government departments, coordination of which may not be an easy task. It is also possible that some States may have only a small number of migrants and do not see a need to legislate on this complex issue and for some others the Convention is not well known and therefore not high on their political agendas. It also appears that some States are not willing to let international agreements interfere with their domestic migration policy, viewing these policies as strictly national issues.

It is also becoming apparent that the present political climate is not very conducive to the granting of rights to migrant workers. Public opinion in many receiving countries has turned against migrants who are perceived as competing in and thus a danger to local job markets. Prejudices against migrants are also aggravated by a trend to view foreigners as potential security risks.  Moreover, family reunions recommended in the Convention may run counter to the policy of some receiving States to diminish the number of migrants and encourage only productive migrants.  In these circumstances, some States may feel that the ratification of the Convention and thus recognition of rights of migrant workers, in particular irregular migrant workers within their borders, would meet with opposition of society at large, and exacerbate social tensions. Some States may perceive that the State would be subject to an examination by an international body leading to an embarrassing situation of human rights violations highlighted at international level.

All these fears in my view lack credibility. In my view, it is a matter of political will and not resource or social constraints that is holding back States on this account.   This Convention is not an instrument for a more liberal immigration policy. It does not propose new set of rights specific to migrant workers.  The Convention only seeks to ensure that all human rights are accorded to migrant workers too, in recognition that they are also part of our large human family.

States that already respect human rights and have ratified the other six core human rights instruments therefore have no reason to resist ratifying the ICMW as they already are bound by the provision in those conventions that apply to migrant workers.  In this regard particular relevance is the General Comment of Human Rights Committee No. 15 entitled "The position of aliens under the Covenant", in which the Committee made clear that there shall be no discrimination between aliens and citizens in the application of the human rights contained in the International Covenant on Civil and Political Rights (ICCPR). In August 2004, the Committee on the Elimination of Racial Discrimination (CERD) adopted its General Recommendation No.30 entitled "Discrimination against non-citizens" making specific recommendation to States parties in order to eliminate discrimination against non-citizens.  It recommends inter alia that States adopt measures to ensure "that public educational institutions are open to non- citizens and children of undocumented immigrants residing in the territory of a State party" and to "eliminate discrimination against non-citizens in relation to working conditions and work requirements" as well as to "prevent and redress the serious problems commonly faced by non-citizen workers, in particular by non-citizen domestic workers, including debt bondage, passport retention, illegal confinement, rape and physical assault". CERD further clarifies that "all individuals are entitled to the enjoyment of labour and employment rights, including the freedom of assembly and association, once an employment relationship has been initiated and until it is terminated".  Therefore, you will observe that rights conferred under ICMW are not new inventions.

Economic Imperatives

Let me now focus on some economic imperatives of migration.

The economic benefits of migration for both sending and receiving countries are increasingly becoming apparent. It has now been widely recognised that migrant workers are actively contributing to the growth and economic prosperity in receiving countries.  The impact on the job market by the presence of migrant workers in receiving countries is a moot point. The World Economic and Social Review of 2004 has recorded that in receiving countries, migrants only have a modest impact on wages since the increase in the supply of labour due to the arrival of migrant workers is off-set by demands for goods and services and the setting up of new businesses.  Moreover, some categories of jobs avoid competition and low skilled jobs in the informal economy are mostly up for grabs by migrant workers. In addition, sustained levels of migration have been recorded as offsetting natural reduction of the working age population in many receiving countries.

On the other hand, many countries of origin in the developing world are benefiting immensely from inward remittances by migrant workers.  For many developing countries such remittances have become main stays in financial inflows, even surpassing ODA and revenue from traditional exports. While the flight of skilled  migrants searching for work is denounced as a “brain drain” in sending countries, it has also been observed that sending countries could benefit from the eventual return  of some, who have acquired new skills, new money and therefore could help transform economies and institutions in their countries of origin.

Conclusion

By taking into account all aspects relating to migrant workers, it is becoming increasingly apparent that providing for the human rights of the migrant workers is a win-win situation, both in economic terms as well as for giving effect to globally accepted human rights standards and values.

The Convention is a comprehensive and a progressive instrument in terms of protection of human rights of migrant workers and members of their families.  It has taken into account all previous human rights norms applicable to migrant workers and integrated them, bearing in mind the ongoing trends in the world, both in terms of ever increasing mobility of people as well as the continuing emphasis on human dignity and the human rights of the individual.

In a world that is inter-dependent and that values the freedom, rights and dignity of the individual, it is essential that we, together with the international community, make the International Convention on Migrant Workers a universal instrument, so that all migrant workers are treated as human beings with equal rights, wherever they live and wherever they come from.

Thank You.
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