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INTRODUCTION

The publication in April this year of the Discussion Document on the proposed Immigration and Residence Bill
 reflects the urgent need for reform in virtually all aspects of immigration law and practice in Ireland at present.  

It is clear from the scope and scale of the Discussion Document that our system requires radical transformation. 

This paper briefly considers only a few of the many issues which the Discussion Document raises in the context of reform of the law, and addresses very briefly the urgent need for interim reform of the family reunification process. 

In the context of the Discussion Document I would like to draw attention to:

· The principles and objectives identified;

· Ministerial discretion and its impact; 

· The missing link – secondary legislation – when, where and how? 

While the time allowed for their consideration is limited, these issues are crucial to real and effective reform of our system, with their current impact on migrants quite visible to me in my daily experiences as solicitor.

1.
Putting today’s discussion in context

1.1
The Legislation

The last few years have seen unprecedented evolution in Irish immigration law and its practice.

The current body of immigration law is largely contained in the following primary and secondary legislation: 

·  Aliens Act 1935

·  Aliens Order 1946 with its many amendments by subsequent orders

·  Refugee Act 1996

·  Immigration Act 1999

·  Illegal Immigrants (Trafficking) Act 2000

·  Immigration Act 2003

·  Immigration Act 2004

1.2 The Effects of the Legislation Package –  not so good

Most of the legislation cited above deals with immigration control, detention of migrants, deportations, and sanctions in respect of unlawful employment.  The legislation is piecemeal and by the government’s own admission much of it has been implemented as ‘stop-gap measures….to address specific aspects of immigration that needed an urgent legislative response.’
 

1.3
The Effects of the Legislation Package – better

There have been some reassuring treasures in this complex and convoluted body of law.  I refer, of course, to the Refugee Act, which provided for the first time, for the incorporation of the Geneva Convention and the 1967 Protocol into domestic law.  That Act, and its subsequent amendments, clearly defined many aspects of refugee law and provided a reasonably comprehensive and accessible statement of the rules in the context of refugee determination. While there are still concerns with some of those provisions, it must be acknowledged that the existence of this legislation has vastly enhanced the ability of asylum seekers to establish their rights throughout that process.   

1.4
The Effects of the Legislation Package – downright ugly

In other areas of immigration law however, and in particular where the positive options and entitlements of migrants are concerned, there is a distinct lack of legislative voice.  Instead most of the immigration process, for example the family reunification process for non-refugees, is governed by policy rules and practices which are not clearly defined, and are inaccessible, and heavily dependent on ministerial discretion for their application. In my own experience, an experience unfortunately felt by other practitioners and, regrettably even more so by our respective clients, the consequences of this unclear, ad-hoc, and piecemeal system are all too apparent.

The main difficulties with the current system are as follows:

·  ‘Control-focused’ legislation without complementary and parallel rights-based provision;

· Inconsistent, inaccessible, and opaque policies dependent upon ministerial discretion for their application;

· Application of policies leading to a confused state of rights/duties on those affected by the policies;

· Questionable decision-making standards leading sometimes to:

· illogical and incomprehensible outcomes; 

· a lack of on-the-merits approach to highly individualised applications; 

· lengthy decision-making times;

· increased costs and expenses for applicants and the State; and

· a lack of confidence and trust in the legal and procedural processes.

It is ultimately the last point which is the most regrettable in a democratic 21st century society.

Not surprisingly, the system has been widely criticised. 

2.
The Discussion Document – The Immigration and Residence Bill 2005

It is a welcome and significant first step that the Government has acknowledged that the system which currently operates is no longer acceptable in our modern society.

2.1
Objectives of the Bill

The, as yet unpublished, Immigration and Residence Bill proposes to codify and develop a number of immigration practices and policies which are already in operation in the State.  In the introduction to the Discussion Document the Minister states that the Bill will seek to ‘review, amend, consolidate and enhance the current body of legislation’.  

2.2
Underlying Principles

The introduction to the Discussion Document also outlines the overall objectives and basic principles upon which the immigration system will be based. These include:

· to maintain the safety and security of the State and its residents and to protect the common good,

· to manage migration in an orderly fashion to serve the economic and social needs of the State and its residents,

· to protect human rights,

· to protect and develop Ireland’s international relations,

· to ensure fair treatment of persons,

· to achieve clarity and transparency, and

· to provide satisfactory standards of customer service.
We can all safely agree that each of these objectives and principles are worthy and important. What is, however, crucial to the proper reform of the immigration process is the weight afforded to each principle in the proposed legislation when implemented. 

In this context, two general concerns arise: 

(1) the proposal to retain Ministerial Discretion and 

(2) the confinement of reform and weighting of the identified principals to secondary legislation. 

3.
Ministerial Discretion

3.1
A practical introduction to Ministerial Discretion

Ministerial discretion is the power of the Minister to decide on an application without confinement to specific rules and regulations. In Ireland broad discretion has traditionally been afforded to the Minister in immigration matters even in legislation, (see for example section 3 of the Immigration Act, which provides for humanitarian leave to remain in the State at the discretion of the Minister). Ministerial discretion, although sometimes necessary and beneficial, has the potential to undermine, or devalue, the objectives of legislation.  When used appropriately, the result can be effective and comprehensive decision-making. When misused, the consequences can make a mockery of the legislation. Of course all applications in the immigration process must be decided in accordance with fair procedures, and domestic and international law, regardless of the principle of ministerial discretion. However in practise the principle of ministerial discretion can be used as a shield to control the process without accountability to those affected by it. Regrettably this can lead to bad decision-making.

The easiest way to understand this arbitrary exercise of power is through example. 

Ministerial Discretion – Example 1

Two migrant workers living under the same roof in Ireland, apply for join-spouse visas in respect of their wives in practically identical circumstances. One application is immediately successful. The other only successful after repeated applications, the engagement of a solicitor and an extremely lengthy time lapse. 

Result: Longwinded, complex and expensive process where the rights of migrants are at the whim of an individual visa officer.  
Ministerial Discretion – Example 2

A work permit holder makes an application for a join-spouse visa for her husband. She has lived in Ireland for 4 years and is employed on a full-time basis earning a weekly income of €400.  With additional savings of €20,000 in the bank her husband is refused a join spouse visa for reasons of insufficient finance under category ‘F’. No attempt is made to explain why her substantial savings and weekly wage are insufficient. Nor is there an indication of what would be acceptable to the Department as sufficient finance in such a case. 

Result: Migrant’s right to family life denied but reasoning not linked to her individual circumstance. Rules not defined or accessible.

This lack of clarity and transparency in both examples above appear to me to be fundamentally unfair and questionably lawful. Whether we like it or not, as a society, we have legal obligations towards migrants. From a practitioner’s point of view, this standard of decision-making is especially infuriating because the expensive and lengthy remedy of judicial review is off-putting for individual workers whose life savings may be put at risk by a High Court action, or who may only plan to spend a few years in Ireland.  

This type of system cannot be condoned: there are no benefits for anyone. 

3.2
Ministerial Discretion – Does it have a future? Yes 

The Discussion Document notes that the Bill will respect the principle of Ministerial discretion. This is a source of concern to many working in the area
. The scope of Ministerial Discretion is not discussed, nor are any hints given as to how far it can be applied. 

The lack of analysis of Ministerial discretion in the Discussion Document has led me to query the following:

· Why change the system, when the proposed change appears to be no great departure from the unsatisfactory, arbitrary system currently in operation?
· What if Ministerial discretion prevails to the same extent that it does currently? No tangible improvements will be made, regardless of how far-reaching the proposed legislation;  
· Whatever the degree of Ministerial Discretion envisaged, it must be exercised in a manner compatible with the Irish Constitution and the European Convention on Human Rights; 
· The discretion must also be exercised in accordance with the principles and objectives of fairness, clarity and transparency, which the Minister has referred to in the Discussion Document.  
3.3
Ministerial Discretion –  benefits and limitations

In principle it may seem appropriate, even necessary that a degree of Ministerial discretion is maintained to balance an otherwise inflexible set of rules. For example, if there is no provision to grant a visa on certain compelling grounds not covered by the legislation, provision should be made for intervention by the Minister if appropriate. However, the boundaries should be set early on in the drafting so that effective reform is brought about.

The issue of ministerial discretion is not unique to Ireland. Debates have raged in other jurisdictions in this respect, including in Australia during the many reforms of their Migration Act.  Perhaps it would be prudent in our system to limit ministerial discretion to grant or refuse visa applications and instead require approval of those applications which meet the criteria and satisfy legal requirements and refuse those applications which do not. To balance that system, provisions could be put in place conferring a discretionary power on the Minister to make 'more favourable decisions' where certain circumstances warrant intervention from the Minister.

While Ministerial Discretion would appear to be an inevitable feature of any future system put in place, I am interested to see how it will be clarified, if at all, in future implementing legislation. 

4. Secondary Legislation – Where is it? 

This brings me to the final issue I want to highlight in the context of the Discussion Document. It is proposed that practical rules will be drawn up in a secondary legislation. This means that the important laws may have to wait until the political will dictates that they are priority.

Practitioners and our clients have many concerns about how all of the issues will be treated in the future. 
For now, I can only set out in generic terms some of our concerns:

· Will drafting be input-rich or the result of an inside-job?

· When will it happen?

· Who will be prioritised?

· What issues will be prioritised?

More importantly, from an individual perspective, what is going to happen to migrants until then under the current system? This is a particular issue for me as a practitioner. 

5. THE HUMAN FACE OF IMMIGRATION – FAMILIES 

5.1
Workers in – Family out 
Probably the single most urgent issue requiring reform in Ireland today is the  family reunification system. This is a subject which touches the very core of the immigration system where migrants, whether workers or those granted protection, require and should be legally entitled to respect for their privacy and family life. 

This is a fundamental principle of human rights and is enshrined in the Irish Constitution at Article 41 which provides: 

‘The State recognises the Family as the natural primary and fundamental unit group of society, and as a moral institution possessing inalienable and imprescriptible rights antecedent and superior to all positive law.’

Article 42 of the Constitution acknowledges ‘that the primary and natural educator of the child is the Family and guarantees to respect the inalienable right and duty of parents to provide according to their means, for the religious and moral, intellectual, physical and social education of their children.’

Article 8 of the European Convention on Human Rights which is now part of our domestic law
 also provides for the right to family life and privacy, with a wide interpretation of the family, unlike the Irish Constitution, which defines families as based on marriage.

While these provisions suggest that family life must be enjoyed without discrimination, the reality is that the Irish State is currently granting heads of families (fathers and mothers) permission to live and work in Ireland, without the freedom to enjoy the fundamental right to the company of their dependents in the State. 

5.2  Our Current Inheritance 

Apart from section 18 of the Refugee Act, which deals with family reunification for recognised refugees, no legislative provision exists for family reunification for other migrants.  Join-spouse visas can be granted for those on work permits and working visas after certain lengths of employment in the State and subject to Ministerial discretion. Similarly those with permission to remain in the State on humanitarian grounds have no automatic right to have their families join them in the State and their applications are at the discretion of the Minister.

5.3 Parents of Irish Citizen Children 

The situation is particularly worrying for those who have been granted residency on the basis of their parentage of an Irish citizen child, whether they were granted such status before the Supreme Court decision of Lobe and Osayande in 2003 or in the subsequent IBC/05 Scheme introduced at the beginning of this year.

For those of you who are not familiar with these cases I should briefly explain: In 1990 there was the landmark case of Fajujonu v Minister for Justice, Equality and Law Reform.
 In that case the court held that an Irish-born child had the right to the company and care of his or her parents within the family unit and that the reasons for breaking up a mixed family of non-nationals and Irish citizens (for example by deporting the non-national parents) would have to be ‘predominant and overwhelming’. The court was concerned with safeguarding the ‘inalienable and imprescriptible’ rights of the family under Article 41 of the Constitution and focused on the child’s right to the company and care of his or her parents while exercising the right to live in the state as an Irish citizen. 

After the Fajujonu decision, non-national parents of Irish-born children could apply to the Department for permission to reside in the state. Although the Minister had discretion on whether to grant residency in each case, most applications were successful, unless there were strong grounds for refusal in the interests of national security or public policy.

On 23rd January 2003, in the case of Lobe and Osayande v The Minister for Justice, Equality and Law Reform
, the Supreme Court restricted the almost automatic residency rights for non-national parents of Irish-citizen children. The court found that – in the interest of the common good, which was held to include the integrity of the asylum process – the Minister could deport the non-national parents of an Irish citizen even if this resulted in the de facto removal of the Irish citizen from the state. It was held that the right of the child to the care and company of parents could be protected by residence outside of the state. Following the Supreme Court ruling, the Minister announced that none of the approximately 11,000 outstanding applications for residency would be granted solely on the basis that the applicants had an Irish-citizen child. That announcement threw the system into chaos and many families who received deportation orders subsequently, lodged applications to the High Court challenging the validity of the decisions made.

5.3 
IBC/05 Scheme A further scheme was introduced by the Minister in January 2005 where parents of Irish citizens born before 1st January 2005, were again entitled to lodge applications for residency, on the basis of their parentage of an Irish citizen child, if they could prove that they had been continually resident in the State since the birth of their child and they were actively fulfilling their role as parent.  These applicants were required to sign statutory declarations to the effect that they would abide by the laws of the State, make every effort to become economically viable, and that they accepted that the granting of status did not confer any entitlement or legitimate expectation on any other person, to enter the State.  

Despite having granted many thousands of families the right to reside in Ireland on that basis and to work in the State without a work permit or the need for business permission, for an initial and renewal period of two years, an alarming practice has developed. The Visa Office has refused subsequent visa applications by residents for spouses or minor siblings living outside the State because they purport there is ‘no provision to grant this visa’. In my own experience having lodged appeals on behalf of families in this position and having made applications for files under the Freedom of Information Act 1997, the refusals were made with absolutely no consideration as to the individual merits of the cases.  This refusal to consider the individual merits as well as to consider the legal entitlements of these families, is very questionable

5.4 
The Constitution and the European Convention on Human Rights
Because of the wide application of ministerial discretion there is of course provision to grant such visas. In addition there is a specific obligation on the Minister to weigh up the constitutional and other legal entitlements of these families before coming to a decision on an individual application. This is an issue that is likely to cause much hardship for many families who wish to build a future in Ireland and who are not permitted to have their children and or spouses join them in the State.  It is also an issue which is likely to trouble the Department in the form of litigation if they do not begin to take a more common sense and rights based approach to this issue.

CONCLUSION

I am encouraged by the timely acknowledgement of the Minister that the current immigration system requires fundamental reform. However it is imperative that the rights based principles referred to in the Discussion Document are given appropriate weight in the forthcoming legislation. The principle of Ministerial discretion requires defined boundaries to ensure that real reform of the system takes place. In the interim it is hoped that the identified principles, including those of the protection of human rights, fair treatment of persons, and clarity and transparency will be applied immediately to the process, including in particularly to the family reunification process, to address the fundamental and acknowledged shortfalls in the current system. 

We are at an important crossroads in our legal and social history. We now have an opportunity to develop legislation that can make a real and positive difference to the lives of migrants in our country. Let’s hope that the opportunity is embraced, so that our immigration system brings long-term benefits to everyone concerned.
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